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Th«  Peopls  or  thb  State  of  New  Tobk  vs.  Hibah  W. 
BoSTWiCK  and  others. 

A  boDd,  for  the  pa3rment  of  money,  was  executed  by  seyeral  persons  at  the 
same  time,  as  sttreties,  npon  the  representation  that  another  person,  D., 
woold  sign  it  as  co-surety,  and  with  the  understanding  that  B.,  one  of  the 
obligors,  was  to  take  the  bond,  but  was  not  to  deliver  or  use  it  until  after 
it  was  signed  by  D.  It  appeared  that  some  of  the  obligors  would  not  have 
signed  the  bond,  except  on  this  condition,  and  that  they  did  not  otherwise 
authorize  its  delivery.  B.  delivered  the  bond  to  the  obligee  without  having 
procured  the  signature  of  D.  thereto.  MMf  that  there  was  no  valid  deliv- 
ery of  the  bond;  that  it  was  incomplete,  and  the  transaction  was  not  con- 
summated ;  and  that  the  condition  on  which  the  instrument  was  executed 
not  having  been  performed,  the  obligors  were  not  liable. 

Held,  also,  that  this  was  not  a  case  where  the  rule  that  when  one  of  two  inno- 
cent parties  must  suffer,  he  who  has*^mployed  the  agent,  and  enabled  him 
to  commit  a  fraud,  should  be  the  loser,  rather  than  a  stranger,  was  appli- 
cable; the  plaintiffs  occupying  the  position  of  one  Uildog  a  security  to 
which  the  partj^  giving  it  liad  no  title. 


10  CASES  IN  THE  SUPREME  COURT. 

The  People  ««  Bostwick. 

That  if  the  nile  of  principal  and  agent  applied,  then  the  obligors  would  only 
be  liable  for  such  acts  as  they  authorized.  And  the  power  given  being 
conditional,  and  the  condition  on  which  its  exercise  depended  not  having 
occurred,  and  the  delivery  being  entirely  unauthorized,  the  principals  were 
not  bound. 

APPEAL  by  the  defendants,  from  a  judgment  entered  upon 
the  decision  of  one  of  the  justices  of  this  court,  at  the 
Albany  circuit,  in  fayor  of  the  plaintiffs,  on  the  14th  of 
March,  1863,  for  $15,531.65.  On  the  24th  of  December, 
1855,  the  commissioners  of  the  canal  fund  resolved  to  loan, 
and  did  loan,  in  the  nature  of  a  deposit,  from  premiums 
received  on  loans,  to  the  Bank  of  Coming,  the  sum  of 
$25,000,  at  an  interest  of  five  per  cent.  On  the  same  day, 
the  bank  entered  into  a  contract  to  take  the  loan  on  the  terms 
proposed.  The  defendants  thereupon  executed  to  the  people 
of  the  state  of  New  York  the  bond  on  which  this  action  was 
brought. '  The  bond  recited  the  making  of  the  above  loan  by 
the  commissioners  of  the  canal  fund,  to  the  Bank  of  Coming, 
at  an  interest  of  five  per  cent,  payable  quarterly,  upon  the 
proviso,  terms  and  conditions  specified  in  a  contract  annexed 
to  the  bond,  and  bearing  even  date  therewith.  Then  followed 
a  joint  and  several  covenant,  on  the  part' of  the  defendants, 
that  the  said  bank  should  well  and  faithfully  do  and  perform 
all  things  contained  in  said  contract  on  its  part  to  be  done  or 
performed,  and  should  well  and  faithfully  account  for  and 
pay  over  aU  money  deposited  with  or  loaned  to  it,  or  for 
which  it  should  in  any  way  become  liable  in  and  by  said  con- 
tract, according  to  the  terms  and  provisions  thereof.  On  the 
Slst  of  December,  1855,  Mr.  Bostwick,  the  president  of  tho 
bank,  delivered  the  bond  to  the  auditor  of  the  canal  depart- 
ment, and  the  same  was  duly  approved.  Thereupon  the  sum 
of  $25,000  was  deposited  for  account  of  the  sinking  fund, 
pursuant  to  agreement. 

On  the  15th  of  April,  1858,  the  state  treasurer  drew  upon 
the  bank  for  the  sum  of  $28,015.46,  that  being  the  amount 
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then  due  from  the  bank  on  account  of  this  loan.    Payment 
was  refused,  and  the  draft  was  duly  protested. 

On  the  25th  of  March,  1859,  this  action  was  commenced^ 
to  recover  a  balance  of  $13,463.76  due  on  this  bond,  for  so 
much  of  said  deposit  that  had  never  been  repaid.  On  the 
trial,  the  defendants,  William  Mallory,  Thomas  A.  Johnson, 
George  T.  Spencer,  Charles  C.  B.  Walker  and  Almeron  Field, 
set  up  as  a  defense,  and  insisted,  that  the  loan  was  illegal, 
and  that  the  bond  taken  as  security  for  the  money  loaned 
was  without  authority  and  void.  They  also  claimed  that  the 
bond  was  executed  by  all  the  defendants  except  Bostwick  and 
Laurin  Mallory,  upon  the  condition  that  it  should  be  exe- 
cuted also  by  Andrew  B.  Dickinson,  before  it  was  delivered, 
and  that  it  was  not  so  executed.  The  defendants  testified, 
in  substance,  that  the  bond  was  signed  by  the  defendants  on 
the  day  it  bears  date,  at  the  office  of  Mr.  George  T.  Spencer, 
in  Corning ;  that  it  was  stated  there,  in  presence  of  the  sign- 
ers, that  Dickinson  was  coming  there  that  day,  (he  lived  six 
or  seven  miles  from  Corning;)  that  it  was  desirable  that 
those  present  should  execute  the  bond,  so  that  Dickinson, 
when  he  came  down,  could  execute  it  and  not  be  delayed ; 
that  it  was  stated  that  Dickinson  would  sign  it  that  same 
afternoon,  before  the  same  officer ;  that  the  defendants  then 
all  signed  and  acknowledged  the  bond,  and  made  the  affidavit 
of  justification.  That  the  bond,  upon  its  face,  was  made  to 
appear  complete,  no  blank  being  left  for  Dickinson's  name, 
either  in  the^inody  of  the  bond,  the  acknowledgment,  or  in  the 
affidavit  of  justification ;  that  after  the  bond  was  thus  executed 
it  was  deliVeKfid  to  Bostwick,  the  president,  who  was  to  get 
Dickinson  to  sftn  it ;  and  he  was  not  to  deliver  it,  or  use  it, 
until  Dickinsol  did  sign  it.  Some  of  the  defendants  swore 
that  they  would  not  have  signed  the  bond  had  it  not  been 
understood  that  Dickinson  was  to  sign  it ;  and  that  they  had 
never  waived  that  condition.  It  also  appeared  that  Bostwick' 
and  the  two  Mallorys  gave  the  other  defendants  a  bond, 
indemnifying  them  against  their  liability  on  the  bond  in  suit. 
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Bostwick  testified  that  Dickinson  arrived  at  the  cars  just  in 
time  to  jump  on  the  train  with  which  he  and  Bostwick  pro- 
ceeded east  together  as  far  as  Binghamton.  There  they  sepa- 
rated, Dickinson  promising  to  meet  Bostwick  at  Albany,  and 
sign  the  bond.  Bostwick  went  to  Albany,  but  Dickinson  did 
not  come.  The  bank  was  in  need  of  the  money,  and  he  was 
anxious  to  go  home ;  so  he  went  to  the  auditor,  (Mr.  Cor- 
nell,) presented  him  the  bond,  and  applied  for  and  received 
the  loan.  He  told  the  auditor  that  Dickinson  would  call  and 
sign  the  bond,  and  the  auditor  replied  that  it  was  good 
enough  as  it  was.  There  was  no  proof  that  the  auditor,  or 
any  state  officer,  ever  heard  of  the  arrangement  as  to  Dickin- 
^  son  signing  the  bond,  or  ever  had  the  slightest  reason  for  sus- 
pecting that  the  bond  was  not  in  all  respects  fair,  regular  and 
legal.  The  judge  found  the  facts  substantially  as  testified  to 
by  the  defendants. 

Judgment  was  entered  in  favor  of  the  plaintifis,  and  an 
appeal  taken  from  the  decision  and  judgment  to  the  general 
term. 

J.  K,  Porter  J  for  the  appellants. 

H.  Smithy  for  the  respondents. 

Miller,  J.  According  to  the  finding  of  the  court  upon 
the  trial  of  this  cause,  it  appears  that  the  bond  upon  which 
this  suit  was  brought  was  executed  by  all  of  tWtl^ndants 
at  the  same  time,  upon  the  representation  thajTanot^er  per- 
son was  to  sign  it  as  co-surety,  and  with  the 
that  one  of  them  was  to  take  the  bond,  but  wf  not  to  use  it 
until  it  was  signed  by  the  person  who  was  thuf  to  execute  it. 
It  also  appears,  that  all  the  defendants  but  two  would  not 
have  signed  it  except  on  this  condition,  and  did  not  other- 
wise authorize  its  delivery. 

It  is  contended  by  the  counsel  for  the  defendants  who 
thus  signed  the  bond  conditionally,  that  there  was  no  delivery 
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of  it  by  or  for  them,  and  hence  they  are  not  liable;  The 
question  thus  raised  is  one  of  considerable  importance,  not 
only  in  reference  to  the  case  under  consideration,  but  in  re* 
gard  to  the  principle  involved. 

How  far  a  party  may  be  exonerated  from  liability  under 
such  circumstances  is  worthy  of  a  full  and  careful  investiga- 
tion. The  authorities  upon  the  question  appear,  at  first 
glance,  to  be  conflicting,  and  it  is  important  in  the  first  place 
to  examine  the  adjudications  which  have  been  made,  and 
ascertain  how  far  they  have  a  bearing  upon,  or  control,  the 
points  involved.  ^ 

The  plaintifis  rely  upon  several  cases,  which  I  will  proceed 
to  examine.  The  first  and  principal  case  to  which  our  at- 
tention is  called  is  that  of  MiUett  v.  Parher,  (2  Met.  [Ken.] 
Bep.  608.)  In  that  case  the  supreme  court  of  Kentucky  held 
that  one  who  signs  a  covenant  as  surety,  upon  the  condition 
and  agreement,  between  him  and  the  principal,  that  it  is  not 
to  be  binding  upon  him  or  delivered  to  the  covenantee,  unless 
another  person  shall  also  sign  it,  is  .bound  thereby ;  although 
the  principal  to  whom  he  intrusted  it,  delivered  it  to  the  cov- 
enantee without  a  compliance  with  such  condition,  of  which 
and  its  breach,  the  latter  had  no  notice.  The  learned  chief 
justice  who  delivered  the  opinion  discusses  at  some  length 
ihe  authorities  which  have  a  bearing  upon  the  point  involved, 
and  questions  the  correctness  of  several  of  the  cases  which 
are  relied  upon  to  sustain  a  contrary  doctrine.  He  arrives 
at  the  conclusion,  that  a  delivery  to  Ibe  principal  obligor,  who 
is  having  the  instrument  executed  for  his  own  use,  is  in  effect 
a  delivery  to  the  obligee,  inasmuch  as  it  enables  the  former, 
by  delivering  it  to  him,  to  apply  it  to  the  purpose  for  which 
it  was  designed.  The  case  is  a  strong  one  in  favor  of  the 
plaintiffs'  theory,  and  if  the  principle  there  laid  down  is 
maintainable,  it  goes  very  far  to  sustain  the  position  of  the 
plaintiffs'  counsel  in  the  case  at  bar.  I  shaU  have  occasion 
again  to  refer  to  this  leading  case,  in  the  examination  of  the 
authorities  which  are  questioned  by  it. 
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In  BiUler  v.  Hamilton,  (2  Bess.  Oh.  Rep.  [S.  C]  226,) 
a  bill  was  filed  to  obtain  relief  against  the  liability  of  the 
complainant  upon  three  bonds  executed  by  him  in  1789,  to- 
gether with  another  person^  Daniel  Bourdeanz,  and  as  his 
security,  to  the  commissioners  of  the  treasury.  The  bill 
alleged,  among  other  things,  that  the  bonds  were  not  signed 
by  Joseph  Atkinson,  as  they  were  to  have  been,  and  that  it 
was  incumbent  upon  the  treasurers  to  whom  they  were  pay- 
able to  procure  his  signature,  as  the  name  of  Mr.  Atkinson 
was  inserted  in  said  bonds,  and  it  was  intended  and  meant,  at 
that  time,  that  the  signature  of  Atkinson  should  have  been 
affixed  to  the  bonds.  The  complainant  also  claimed  relief 
upon  the  grounds  that  the  credit  had  been  extended,  by  not 
nxging  the  demands.  That  after  the  bonds  were  due  and 
payable,  he  applied  to  know  if  they  were  paid  to  the  treasury, 
by  Mr.  Bourdeaux,  and  was  informed  that  on  search  they 
could  not  be  found,  and  that  they  must  have  been  paid ;  that 
if  he  had  known  that  they  had  not  been  paid,  he  could 
have  had  an  indemnity  from  Mr.  Bourdeaux.  He  also  al- 
leged that,  at  the  time,  he  had  bonds  and  assunmces  of  Mr. 
Bourdeaux,  which  were  given  up  under  the  idea  that  the 
bonds  to  the  treasury  were  paid,  and  under  all  the  circum- 
stances— the  lapse  of  time,  the  gross  laches  of  the  officers 
of  the  state,  and  the  leaving  out  of  the  name  of  Mr«  Atkin- 
son as  was  originally  intended — it  would  be  unreasonable  to 
compel  the  complainant  to  pay  the  same.  The  answer  of 
the  defendants  admitted  the  execution  of  the  bonds,  but 
stated  the  ignorance  of  the  defendant  of  the  facts  charged 
in  the  complaint.  OhanceUor  Butledge,  in  his  opinion,  dis- 
cusses the  questions  raised  as  to  the  extension  of  the  credit, 
and  of  negligence,  but  does  not  refer  to  the  point  taken  that 
Atkinson's  name  was  omitted,  and  holds  that,  under  the  cir- 
cumstances of  the  case,  the  complainant  was  not  entitled  to 
any  relief,  and  dismissed  the  bill.  Even  if  these  bonds  had 
been  signed  by  the  defendant  conditionally,  yet  the  facts 
alleged  showed  an  acquiescence  in  their  validity,  which  might 
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well  be  considered  as  controlling,  and  as  precluding  a  defense 
of  that  character.  Besides,  there  appears  to  have  been  no 
evidence  as  to  the  alleged  omission,  and  that  point  was  not 
distinctly  raised  and  discussed,  or  fairly  presented.  The  case 
by  no  means  supports  the  doctrine  contended  for  by  the 
plaintiffs'  counseL 

In  Graves  et  al.  v.  TSickevy  (10  Smedes  d  Marsh.  9,)  the 
action  was  brought  against  the  defendants  upon  a  bond  exe- 
cuted by  them,  conditioned  that  the  defendant  Graves,  who 
had  been  elected  treasurer  of  the  state,  should  render  a  true 
account  of  moneys  received  by  him,  &c.  One  of  the  defend- 
ants pleaded  that  the  bond  was  delivered  to  Graves  as  an 
escrow,  upon  the  condition  that  two  persons  of  solvency  and 
wealth  sufficient  to  pay  the  full  penalty  should  sign,  seal 
and  deliver  the  same,  besides  those  who  had  already  signed 
it,  and  that  blanks  were  left,  where  the  names  were  to  be 
filled.  Similar  pleas  were  put  in  by  the  other  defend- 
ants, and  there  was  a  demurrer  to  one  of  the  pleas,  which 
was  sustained.  Upon  the  trial  it  was  proved  that  Graves 
stated  to  one  of  the  sxu^ties  that  two  other  persons  would 
execute  the  bond  if  he  would,  and  he  accordingly  signed  and 
sealed  it.  It  was  held  that  the  pleas  demurred  to  were  in- 
sufficient. It  will  be  perceived  that  the  evidence  did  not 
show,  as  in  the  present  case,  a  delivery  of  the  bond  to  the 
defendant  upon  the  condition  that  it  was  not  to  be  delivered 
to  the  obligee  until  the  other  persons  who,  it  was  alleged, 
were  to  sign  had  executed  it.  Clayton,  J.  says,  in  reference  to 
the  plea  demurred  to :  ''It  is  not  a  plea  of  an  escrow,  for  it 
does  not  aver  that  they  executed  the  bond  upon  awy  condi- 
tion  whatever.  That  averment  is  indispensable,  in  a  plea  of 
an  escrow.  There  is  not  any  such  fraud  averred  in  the  obtain- 
ing of  the  instrument  as  will  render  it  void  as  to  the  defend- 
ants who  rely  on  this  plea.  It  does  not  allege  that  Richard 
S.  Graves  made  any  representations  to  him  on  the  subject : 
his  silence  is  the  aU^ed  ground  of  fraud.''  The  learned 
judge  makes  »  remark  about  the  defendants'  placing  Graves 
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^4n  a  Bitnation  by  which  he  practised  a  fraud  on  the  state, 

if  thej  can  be  released/'  but  I  do  not  understand  that  the 

decision  is  put  upon  any  such  ground.    In  reference  to  the 

evidence  he  says :  '^  On  this  part  of  the  case,  the  only  question 

\  is  whether  the  evidence  establishes  the  delivery  of  an  escrow  /' 

thereby  assuming  that  if  it  did^  the  defense  might  be  upheld. 

He  also  cites  from  6  Humphrey^ a  Sep.,  to  the  effect  that  it 

is  incumbent  on  the  party  who  alleges  it  to  be  an  escrow,  to 

prove  affirmatively,  not  that  the  principal  promised  some- 

I  thing  further  affirmatively,  hut  that  the  performance  of  such 

I  oc^  was  the  condition  upon  which  he  was  to  become  hound 

'  or  the  instrument  to  he  delivered  as  his  act  and  deed.    In 

the  case  at  bar,  the  condition  upon  which  the  bond  was 

signed  was  proved  to  be  that  it  was  not  to  be  used  until  after 

it  had  been  signed  by  Dickinson ;  and  it  presents  an  entirely 

different  state  of  facts  from  the  one  last  cited. 

In  Oumberlege  et  al.  v.  Lawson^  (4D  Eng.  L.  A  Eq.  Sep. 
228,)  an  action  was  brought  for  a  breach  of  covenant  in  an 
indenture  expressed  to  be  made  between  G.  of  the  first  part, 
the  defendant  and  two  others,  as  sureties  of  G-.,  of  the  sec- 
ond part,  and  the  plaintiffs  of  the  third  part.  G.,  the  de- 
fendant, and  two  other  sureties,  jointly  and  severally  cove- 
nanted to  repay  the  plaintiffs  moneys  advanced  by  them  to  G. 
The  defendant  pleaded  that  he  executed  the  indenture  in  the 
faith  that  P.  (one  of  the  sureties)  should  join  therein,  and 
execute  the  same ;  that  P.  never  did  join  therein  and  exe- 
cute the  same.  The  plea  was  held  to  be  bad.  The  decision 
was  put  upon  the  ground  that  the  plea  did  not  aver  that  the 
',  deed  was  executed  conditionally  and  delivered  as  an  escrow. 
Cresswell,  J.  says:  "The  defendant  does  not  say  that  he 
/never  did  seal  or  deliver ;  nor  that  he  delivered  the  deed  as 
[an  escrow  on  condition  that  Pierce  should  execute ;  nor  that 
he  was  betrayed  into  sealing  and  delivering  on  the  faith  that 
he  was  not  bound  unless  Pierce  executed ;  and  I  can  find 
nothing  on  the  face  of  the  plea  to  lead  to  the  conclusion  that 
there  was  any  such  stipulation.    All  the  didfendant  says  is^ 
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that  he  executed  the  deed  on  the  faith  that  Pierce  shotdd 
execute  it.    That  is  clearly  not  sufficient    If  the  defendant 
delivered  the  deed  as  an  escrow,  on  condition  that  he  was  i 
not  to  be  bound  unless  Pierce  executed  it,  he  should  have  so  I 
pleaded.''    Crowder,  J.  expressed  an  opinion  that  when  the 
defendant  sought  to  avoid  the  effect  of  the  deed  he  must 
show  either  that  he  delivered  it  as  an  escrow,  not  to  take  | 
effect  until  a  certain  event  had  happened,  or  that  he  was  in- 
duced by  fraud  to  deliver  it,  or  some  otixer  legal  ground  for 
getting  rid  of  the  effect  of  the  deed.    The  decision  in  this 
case,  in  my  opinion,  falls  far  short  of  upholding  the  plain- 
tiffs' case. 

The  authorities  already  discussed  comprise  all  the  cases 
which  have  been  cited  or  which  can  be  considered  as  support- 
ing the  doctrine  contended  for  by  the  plainti£b'  counsel ;  and 
with  the  single  exception  of  MiUett  t.  Parker^  I  think,  do 
not  sustain  any  such  position.  So  far  then  as  the  authorities 
are  concerned,  the  plaintiffii  must  stand  or  fall  upon  the 
soundness  of  the  principle  laid  down  in  that  case. 

On  the  other  hand,  numerous  authorities  are  cited  and  re- 
ferred to,  which,  it  is  claimed,  sustain  a  different  and  a  con- 
trary rule,  and  which  it  is  important  to  examine  and  consider. 

In  Pawling  and  others  v.  The  United  States^  (4  Granchy 
219,)  it  was  held  that  a  bond  may  be  delivered  as  an  escrow, 
by  the  surety,  to  the  principal  obligor;  and  if  one  of  the 
obligors,  at  the  time  of  executing  the  bond,  in  the  presence 
of  the  obligors,. say,  '^we  acknowledge  the  instrument,  but 
others  are  to  sign  it,''  this  is  evidence  from  which  the  jury 
may  infer  a  delivery  as  an  escrow ^  by  all  the  obligors  who 
are  present.  The  authority  of  this  case  is  questioned  in 
2  Met.  608,  by  Ch.  J.  Simpson,  upon  the  ground  that  it 
does  not  appear  to  whom  the  instrument  was  delivered,  or 
who  had  the  possession  of  it,  at  the  time  of  its  conditional 
execution.  The  statement  of  the  case  shows  that  the  bond 
was  given  to  Mr.  Ballinger.  The  defendants  pleaded  that  it 
was  delivered  to  one  Joseph  Ballinger^  to  be  safely  kept  until 
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signed  by  others^  and  then  to  be  delivered  to  one  Morrison, 
on  behalf  of  the  United  States ;  that  Ballinger,  without  its 
being  thns  executed,  delivered  it  to  Morrison.  The  evidence 
tended  to  establish  that  it  was  thus  delivered,  and  the  mar- 
ginal note  also  shows  it.  It  also  appears  that,  upon  the 
argument,  the  attorney  general  contended  that  the  delivery 
as  an  escrow  ought  to  have  been  to  a  third  person,  and  not 
to  Ballii^r,  the  principal  obligor.  It  is  quite  clear,  from 
the  report  of  the  case,  that  the  delivery  was  to  the  principal 
obligor,  and  the  objection  urged  by  the  learned  judge  does 
not  appear  to  be  sustained. 

It  is  also  contended  that  the  merits  were  not  before  the 
court,  in  that  case,  and  the  question  was  not  presented.  I 
think  otherwise,  as  the  very  point  was  decided,  that  the  con- 
dition not  having  been  performed,  the  bond  was  an  escrow. 

In  the  United  States  v.  Leffler,  (11  Peters,  86,)  in  an 
action  of  debt  upon  a  joint  and  several  bond,  the  principal 
had  confessed  a  judgment  for  the  amount.  The  United 
States  proceeded  against  the  other  defendants,  and  upon  the 
trial,  the  principal  in  the  bond,  having  been  released  by  his 
co-obligors,  was  offered  by  the  defendants  and  admitted  by 
the  court,  as  a  witness  to  prove  that  one  of  the  co-obligors 
had  executed  the  bond  on  condition  that  others  would  exe- 
cute it,  which  had  not  been  done.  The  circuit  court  admit- 
ted the  evidence,  and  it  was  held,  on  appeal,  that  there  was 
no  error  in  the  decision  on  the  trial.  In  2  Metcalf,  608, 
before  referred  to,  the  authority  of  this  decision  is  also  ques- 
tioned, and  the  judge  who  delivered  the  opioion  there  states 
that  the  l^al  effect  of  such  a  delivery  was  not  discussed  or  con- 
sidered, but  was  assumed  by  the  court  as  being  su£Scient  to 
make  the  instrument  a  mere  escrow.  It  is  true  that  it  was 
assumed  what  the  effect  of  the  evidence  was ;  but  the  case 
involved  the  very  principle  now  presented  for  consideration, 
and  I  think  is  an  authority  in  favor  of  the  doctrine  that  such  a 
defense  as  is  interposed  in  the  present  case  is  available. 

In  Bibb  v.  Beed,  (3  Ala.  £ep.  88,)  it  was  decided  that  a 
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bond  maj  be  delivered  conditionally  to  a  co-obligor,  and  will 
not  be  operative  as  a  deed  of  tbe  party,  until  the  condition 
IB  performed.  Ormond,  J.  in  deliveruig  the  opinion  of  the 
court,  says:  '^We  are  satisfied  that  on  principle  there  can 
be  no  difference  between  a  conditional  delivery  to  a  Granger 
or  a  co-obligor;  that  in  either  case  the  deed  can  not  be 
operative  until  the  condition  is  performed,  and  such  is  clearly 
the  weight  of  authority  at  the  present  day/'  This  case  is 
also  questioned  by  the  learned  judge  in  2  Metcalfe  but  I  think 
on  no  substantial  ground,  as  it  is  manifest  the  question  was 
directly  raised. 

In  Perry  v.  Patterson,  (5  Humphrej/y  [Tenn.]  133,)  it  was 
held  that  where  a  bill  was  delivered  to  the  creditor  by  an 
obligor  as  surety,  upon  condition  that  another  should  sign  as 
co-surety,  it  was  delivered  as  an  escrow,  and  was  not  oblig- 
atory unless  the  condition  was  complied  with,  or  unless  he  ; 
agreed  that  it  should  be  obligatory  upon  him,  after  his  knowl-/ 
edge  of  the  refusal  of  the  other  to  sign  as  co-surety.  It 
was  also  further  held,  that  when  delivered  as  an  escrow,  by  a 
surety,  to  the  principal  obligor,  and  by  the  latter  to  the 
creditor  absolutely  and  without  condition,  the  ignorance  of 
the  creditor  does  not  discharge  the  condition  and  constitute 
the  delivery  a  valid  delivery.  It  was  the  business  of  the 
creditor  to  have  informed  himself  of  the  facts  connected  with 
the  delivery.  Turley,  J.  says :  "The  law  upon  this  point  is) 
settled  beyond  controversy,  and  needs  at  this  day  no  investi-^ 
^tion.'^  The  case  was  a  bill  filed  by  a  surety,  to  obtain 
relief  from  a  note  executed  under  an  agreement  that  another 
person  should  sign  the  same ;  and  on  appeal  the  court  reversed 
a  decree  of  an  inferior  tribunal  directing  that  the  complain- 
ant, as  surety,  should  pay  one  half  of  the  note.  It  is  an  ex- 
ceedingly strong  case  in  favor  of  the  defense  interposed  here. 

In  Fletcher  v.  Austin,  (11  Verm.  Bep.  447,)  where  a  bond 
conditioned  that  P.  should  faithfuUy  execute  the  office  of 
deputy  sheriff  was  signed  by  three  only  of  the  persons  named 
in  the  body  of  the  bond;  wX  was  not  to  be  delivered  to  the 
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obligee  nntil  the  othere  had  fiigned,  bat  was  given  to  the 
obligee  by  P.,  and  the  others  did  not  sign  it  while  P.  was 
deputy  sheriff,  nor  until  after  a  suit  had  been  commenced 
thereon  for  the  default  of  P.,  it  was  held  that  the  persons 
who  thus  signed  were  not  liable  on  the  bond,  nor  were  they 
rendered  liable  by  the  others  signing  it  a  long  time  after  the 
default  happened,  unless  they  consented  to  such  signiog  and 
delivery  at  the  time.  Williams,  Oh.  J.  says :  "If  the  bond 
contain  the  names  of  other  obligors  and  is  delivered  without 
the  signature  of  all,  the  obligee  must  inquire  whether  those 
who  have  signed  consented  to  its  being  delivered  without  the 
signatures  of  the  others.  The  cases  of  Pawling  et  cU.  v. 
3%e  United  States,  (4  Oranch.  219,)  The  United  States  v. 
Leffier,  (11  PeterSy  86,)  and  4  Bam.  &  Aid.  440,  are  au* 
thorities  that  this  defense  will  avail  those  who  thus  sign  a 
bond,  if  the  other  signatures,  are  not  procured.'' 

In  Black  V.  Lamb,  (1  Beaslet/'s  N.  J.  Bep.  108,)  it  was  held 
/that  parol  evidence  was  admissible  to  show  that  previous  to 
the  obligor's  singing  the  deed  there  was  an  agreement  be- 
tween the  parties  to  an  instrument,  that  aU  the  stockholders 
of  a  company  should  sign  it,  and  that. it  should  not  be  de- 
livered until  the  signatures  of  all  were  procured.  In  this 
case  the  foundation  of  the  complainant's  bill,  and  of  the  right 
to  relief,  was  an  indemnity  bond,  which  the  bill  alleged  was 
executed  and  delivered  by  the  defendants  to  the  complain- 
ants. The  issue  directed  to  be  tried  was  whether  the  agree- 
ment set  up  in  the  bill  was  executed  by  the  parties  thereto^ 
as  their  act  and  deed,  unconditionally,  or  upon  the  under- 
standing and  agreement  that  the  same  should  be  executed  by 
the  remaining  stockholders  of  the  Delaware  and  Atlantic 
Bail  Boad  Company  before  the  same  should  be  delivered  as 
an  agreement  binding  upon  the  subscribers,  and  whether  the 
same  was  in  point  of  fact  legally  delivered  by  the  parties 
thereto,  or  by  their  authority.  The  jury  found  in  favor  of 
the  defendants  upon  the  question  presented,  and  the  plain- 
tiffs moved  for  a  new  trial    Upon  the  argument  of  the 
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caose,  one  of  the  points  taken  by  the  plaintiffs'  counsel  was 
that  the  judge  improperly  admitted  parol  evidmce  to  show 
that  preirious  to  the  obligor's  signing  there  was  an  agree- 
ment between  the  parties  that  all  the  stockholders  should 
sign  it,  and  that  it  was  signed  by  the  obligors  with  the  un- 
derstanding or  agreement  that  it  should  not  be  delivered 
until  the  signatures  of  all  were  procured.  The  case  is  well 
considered,  and  the  authorities  bearing  upon  the  question 
are  elaborately  and  fully  discussed.  The  chancellor  says: 
*^It  would  be  difficult  to  find  any  well  adjudged  case  where 
such  evidence  was  held  inadmissible." 

In  the  State  Bank  at  Trenton  v.  EvanSy  (3  Orten'a  N.  J. 
Bep.  155,)  the  subscribing  witness  to  a  bond  testified,  that 
at  the  time  of  its  execution  by  the  defendant,  he  said :  '^This 
bond  is  not  to  be  delivered  tUl  signed  by  all  the  persons 
named  therein  f  and  upon  inspection  of  the  bond  it  appeared 
that  one  of  the  obligors  had  not  signed  it  It  was  held  that 
the  bond  could  not  be  received  in  evidence.  It  was  also 
decided,  in  the  same  case,  that  whether  a  party  say,  ''I  de- 
liver this  writing  as  my  deedy  in  the  confidence  that  you  will 
not  deliver  it  to  the  grantee  until  a  certain  condition  be  per- 
formed," or  whether  he  say,  "I  deliver  it  to  you  as  an  escrow^ 
to  take  effect  as  my  deed  upon  a  certain  matter  being  done,'' 
it  is  in  either  case  an  escrow^  and  will  be  inoperative  in  the 
hands  of  the  party,  by  whatever  means  he  may  get  possession 
of  the  instrument,  until  the  condition  is  performed.  It  is 
the  performance  of  the  condition,  and  not  the  second  deliv- 
ery, that  gives  it  vitality  and  existence  as  a  deed.  In  this 
case,  the  bond  was*  delivered  to  the  obligor  for  whose  benefit 
it  was  signed  by  the  defendants.  The  same  condition  was 
made  a  part  of  the  execution  as  in  the  case  under  considera- 
tion, and  it  was  not  to  be  used  until  signed  by  all  who  by  the 
arrangement  were  to  become  parties  to  it.  Ch.  J.  Horn- 
blower,  in  his  opinion,  reviews  the  authorities  at  some  length, 
and  remarks:  '^It  is  evident  that  the  word  stranger  is  used 
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by  Lord  Ooke  in  opposition  to  the  party  to  wham  the  deed 
is  made.  A  delivery  to  a  co-obligor,  without  words,  would 
give  no  more  effect  to  the  instrument  than  delivery  to  a 
stranger  with  words/'  Byerson,  J.  argues  that  there  was  no 
delivery,  as  delivery  implies  that  the  party  who  has  sealed 
has  given  up  the  control  of  the  writing,  to  and  for  the  use  of 

,  the  other  party.  He  says :  ^^The  ifUention  to  deliver ^  which 
is  the  essence  of  the  transaction,  is  wanting.  The  intention  to 
deliver  this  writing  was  never  proved,  but  one  quite  differ- 
ent/' Again  he  says :  ^'A  mere  parting  with  the  actual  pos- 
session of  a  writing  is  very  different  from  a  legal  delivery, 
which  is  to  ^ve  it  operation  as  a  deed.'' 

The  remarks  made  by  the  learned  judge  are  peculiarly 
applicable  to  the  present  case.  There  was  certainly  no  intei^ 
tion  to  deliver  the  bond  in  suit  until  Dickinson  had  signed  it ; 
nor  to  part  with  the  control  of  it  for  the  use  of  the  other 
patty.  And  although  possession  was  temporarily  parted  with, 
there  was  no  legal  delivery  of  it  On  the  contrary,  it  was 
executed  in  full  faith  that  another  party  was  to  sign  it,  and 
with  an  express  understanding  that  Bostwick  was  to  take  the 
bond,  but  not  to  use  it  until  after  it  was  signed  by  Dickin^ 
son.  Could  any  thing  be  more  explicit  or  clear  than  such  an 
arrangement  ?  If  there  ever  was  a  case  where  the  party  was 
entitled  to  the  benefit  of  an  understanding  of  this  nature,  the 
present  one  is  of  that  character,  and  comes  directly  within 
the  principle  laid  down  in  the  case  last  cited.  That  case  is 
a  strong  authority  in  favor  of  the  defense  interposed ;  is  well 

'  reasoned ;  fully  indorses  Pawling  et  al.  v.  The  United  States^ 
(4  Cranchy  219,)  as  a  direct  adjudication  upon  the  point ; 
and  is  entitled  to  great  weight  in  the  disposition  of  this  case. 
The  attention  -of  the  court  has  been  directed  to  some  Eng- 
lish cases  which  are  worthy  of  examination,  and  which  uphold 
the  doctrine  contended  for  by  the  defendants'  counsel. 

In  Johnson  and  others  v.  Baker,  (6  Eng.  Com.  L.  Sep. 
479,)  before  the  execution  of  a  composition  deed,  it  was 
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agreed,  in  the  presence  of  the  surety  for*ihe  payment  of  the 
oomposition,  that  it  should  he  void  unless  all  the  creditors 
executed  it.  The  surety,  at  the  same  interview,  afterwards 
executed  the  deed,  in  the  ordinary  way,  without  saying  any 
thing  at  the  time  of  the  ex ^ution.  The  deed  was  then  deliv- 
ered to  one  of  the  creditors,  i%  ord«  that  1^  might  get  it 
executed  by  the  rest  of  the  creditors.  It  was  held  that  this 
was  to  be  considered  a  delivery  of  the  deed  as  an  escrow,  and 
that  all  the  creditors  not  having  executed  it,  the  surety  was 
not  bound.  The  court  say:  ^'The  conversation  which,  ac- 
cording to  the  evidence  of  Symes,  took  place  immediately 
previous  to  the  execution  of  this  deed,  must  be  taken  as  a 
part  of  the  whole  transaction ;  and  if  so,  the  subsequent  deliv- 
ery of  the  deed  by  th^  defendant  was  conditioncUy  and  not 
iibaoluUj  on  his  part,  and  then  the  defendants  will  be  entitled 
to  judgment."  ^ 

In  Leaf  dnd  others  v.  Gibbs,  (4  Garr.  dk  P.  464 ;  19  JEh^g. 
Cam*  L,  Bep.  604,)  it  was  decided,  at  nisi  prius,  that  when 
a  person  signs  a  promissory  note  on  a  representation  that 
others  are  to  join,  and  one  afterwards  refuses  to  s^,  the 
payees  can  not  recover,  in  the  action  on  the  note,  against  the 
person  who  signed  it,  unless  the  jury  are  satisfied  that  such 
person,  knowing  the  facts,  and  being  aware  of  his  rights,  had 
consented  to  waive  his  objection.  Oh.  J.  Tindal,  in  sum- 
ming up  the  case  to  the  jury,  said:  "It  seems  from  the  evi- 
dence of  the  plaintiffs'  witnesses,  that  the  defendant  was  told 
that  his  mother  was  to  join,  and  therefore  the  obtaining  of 
her  signature  was  a  condition,  which  if  not  carried  into  exe- 
cution would  justify  the  defendant  in  withdrawing,  and  if 
matters  have  not  been  altered  since  the  signing  of  the  note, 
the  defendant  will  not  be  liable.''  The  jury  found  a  verdict 
for  the  defendant. 

There  are  some  other  cases  which  tend,  somewhat,  to  up- 
hold the  doctrine  established  by  the  authorities  last  cited, 
which  it  is  not  important  to  examine  at  length.     {See  Sharp  v. 
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United  States,  4  Wbtts,  21 ;  Fay  v.  Bichardaon,  1  Pick.  91 
Lovett  V.  ^c2afn«9  3  FFenJ.  380 ;  OUbert  v.  JVor^  Ameri^ 
can  Fire  Ine.  Co.  23  Fenc2.  43;   Chouteau  v.  Suydam, 
21  JV:  r.  2Jep.  179.)  * 

With  the  numerous  authdiiti^  discussed  to  sustain  the 
position  taken*  by  the  ifefeni^^ts'  counsel,  and  with  but  a 
single  case^  so  far  aa  I  have  obperyed,  upholding  a  contrary 
doctrine,  there  certainly  should  be  some  hesitation  in  over- 
ruling a  long  line  of  adjudicated  cases,  even  if  it  be' conceded 
that  the  application  of  the  rule  works  serious  injury  in  any 
single  case. 

While  the  doctrine  contended  for  by  the  defendants  may 
operate  injuriously  in  some  inst&nees,  to  the  party  holding 
the  security  and  who  has  received  it  \fx  good  faith,  yet  it  is 
plainly  apparent  that  a  different  rule  might  bind  parties 
entirely  contrary  to  their  intentions ;  create  increased  liabili- 
ties  in  violation  of  the  express  condition  upon  Which  a  bond 
or  obligation  has  been  signed,  and  thus  work  equal  injustice. 
In  the  case  at  bar  it  should  be  noticed,  that  when  the  bond 
was  delivered  to  the  plaintiffis'  agent,  it  was  accompanied  by 
a  statement  that  another  party  would  call  and  sign  it.  I  do 
not,  however,  consider  that  this  fact  affects  essentially  the 
principle  involved;  although  it  shows  that  the  case  is  not 
entirely  free  from  evidence  of  notice  which  might  put  the 
agent  upon  his  guard  before  he  paid  the  money  and  the  trans- 
action was  finally  consummated. 

It  is  said  that  if  the  defendants,  who  selected  the  person  to 
whom  they  would  entrust  the  bond,  were  deceived  by  him, 
and  he  has  delivered  it  when  they  did  not  intend  he  should, 
they,  and  not  innocent  holders,  should  bear  the  loss.  This  is 
undoubtedly  a  correct  rule,  in  reference  to  negotiable  paper, 
in  certain  cases.  ( White  v.  Springfield  Bank,  3  Sand.  S. 
C.  Bep.  229.  Agawam  Bank  v.  Strever  et  al,  16  Barb,  82. 
18  N.  7.  £ej}.  502.)  But  this  is  not  a  case  where  the  rule  is 
applicable  that  '^  when  one  of  two  innocent  parties  must  suffer, 
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he  who  has  esnplejed  tbe  agent  and  enabled  him  to  commit  a 
fraud,  should  be  the  losar,  rather  than  a  stranger/'  The 
plaintifis  occupy  the  position  of  taking  security  to  which  the 
party  giving  it  had  no  title.  The  defendants  were  merely ) 
sureties,  and  derived  no  benefit  from  the  contract  If  the 
rule  of  principal  and  agent  applies,  then  the  defendants  would 
^ly  be  liable  for  such  acts  as  they  authorized.  {Furmera  dk 
Mechanics^  Bank  of  Kefit  Co.  v.  Butchers  df  Drovers'  Bank, 
UN.  T.Bep.  149, 150.) 

Besides,  the  power  conferred  in  this  case  was  conditional, 
and  the  condition  not  having  occurred  on  which  its  exercise 
depended,  and  it  being  entirely  unauthorized,  the  principal 
would  not  be  bound.  {Mechanics^  Bank  v.  New  York  and 
New  Haven  Bail  Boad  Co.,  3  Kern.  634,  635.)  See,  also, 
authorities  before  cited,  holding  that  the  surely  is  not  liable 
under  similar  circumstances. 

An  agent  can  not  bind  a  party  contrary  to  his  instructions,. 
and  a  special  authority  must  be  strictly  pursued.  (Daven- 
port V.  Bucklandy  Hill  dk  Denio*8  Sup.  75.  Batty  v.  CarS" 
ioM,  2  Ji^n.  4a  Niason  v.  Palmer,  8  N.  Y.  Bep.  398. 
3  Kern.  631,  637.) 

In  the  ease  at  bar,  there  was  no  delivery  of  the  bond  upon^ 
which  this  action  was  brought,  by  the  sureties  who  now' 
defend.  It  was  merely  left  with  Bostwick,  upon  condition 
that  he  was  not  to  use  it  for  the  purposes  intended  until  after 
it  was  signed  by  another  party.  It  was  therefore  incomplete, 
and  the  transaction  was  not  consummated.  Under  such  cir- 
cumstances, the  authorities  clearly  hold  that  a  person  who 
has  signed  an  instrument  is  not  Uable  untQ  the  condition  is 
fulfilled ;  and  it  makes  no  difference  that  he  was  one  of  the 
parties  to  it. 

I  think,  therefore,  that  the  judge  erred,  at  the  circuit,  in 
holding  that  the  bond  was  legal,  valid  and  binding  upon  the 
defendants. 

The  conclusion  to  which  I  have  arrived  upon  this  point 
renders  an  examination  of  the  other  questions  presented 


26  GASES  IN  THE  SUPREME  OOXJBT. 

Dubois  v,  Hull. 

onnecessary ;  and  for  the  reasoiiB  given,  a  new  trial  most  be 
granted,  with  costs  to  abide  the  event. 

HoGSBOOM,  J,  concorred 

PxoKHAXy  J.  expressed  no  opinion. 

New  trial  granted. 

[Albavt  GnrBa4Xi  Tbbm,  Deoember  7, 1868.    Eog^kam^  PmMmi  and  JOi' 
Ur,  Jostioes.] 


Dubois  vb.  Hull,  impleaded,  &c. 

43  28  A  ▼endor's  lien  upon  the  Umd  sold,  for  the  purohiae  money,  caa  only  bo 
76h  ji5l^  waived  by  taking  collateral  aecority,  or  by  an  express  agreement  to  that 

I  ^  ffil  effect.    The  party  dispnting  the  lien  must  show  that  the  vendor  agreed  to 

**  rest  on  other  security,  and  to  discharge  the  lien. 

The  principle  of  eqnitable  lien  is  founded  on  the  presnmed  intention  of  the 
parties. 

The  law  presnmte  an  intention  on  the  part  of  the  vendor  to  retain  his  lien 
for  the  purchase  money,  and  imposes  upon  the  purchaser  the  burden  of 
proving  the  contrary. 

The  plaintifr,  by  bis  agent,  proposed  to  sell  a  piece  of  land  to  a  corporation, 
and  to  receive  in  payment  therefor  stock  of  the  company  to  a  specified 
amount.  A  committee  of  the  corporation  made  a  report  recommending  the 
acceptance  of  this  proposition,  which  was  adopted ;  but  no  ftirther  steps 
were  taken  to  pay  for  the  land  in  stock,  nor  was  any  stock  ever  issued  to 
the  plaintiff,  or  to  any  person  for  his  benefit.  The  plaintiff  conveyed  the 
land  to  the  corporation,  but  the  consideration  money  was  never  paid. 
KM  that  the  circumstances  of  the  case  did  not  show  a  waiver  of  the 
vendor's  lien  for  the  purchase  money.  Nor  did  the  fact  that  the  vendor 
had  put  his  demand,  for  the  purchase  money,  into  a  Judgment  before 
attempting  to  enforce  the  lien,  evince  an  intention  to  waive  it. 

At  most  the  obtaining  of  a  judgment  for  the  purchase  money  can  only  be 
regarded  as  a  circumstance  to  show  the  intention  of  the  vendor  to  walva 
the  lien,  bearing  upon  the  question  whether  there  was  a  waiver,  or  not. 

Where  the  vendor  has  recovered  a  judgment  for  the  purchase  money,  it  is  no 
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defense  to  an  action  to  eoforoe  hUi  equtable  lien,  ibat  be  baa  not  ianied  an 
execution  upon  tbe  judgment. 
Although  a  oorporation  has  no  power,  under  tbe  statate,  to  give  any  lien 
on  its  real  estate,  bj  its  own  act,  a  lien  may  be  created,  by  operation  of 
law,  upon  land  purchased  by  it,  in  behalf  of  the  vendor. 

r[IS  action  was  brooght  for  the  purpose  of  enforcing  an 
equitable  lien  which  the  plaintiff  claimed,  for  the  unpaid 
purchase  money  of  certain  lands  in  Greene  county.  On  the 
18th  of  September,  1860,  the  plaintiff  conveyed  to  the  de- 
fendant, The  Manhattan  Ice  Company,  said  real  estate,  owned 
by  him,  for  the  consideration  of  $2000.  It  is  alleged  in  the 
complaint,  and  the  proof  shows,  and  it  was  found  by  the 
referee,  that  this  consideration  was  never  paid. 

On  the  20th  of  December,  1860,  the  defendant  Hull  re- 
covered a  judgment  against  the  Manhattan  Ice  Company/ 
for  $24475,  which  was  docketed  in  G-reene  county,  Decem- 
ber 21,  1860.  On  the  24th  of  January,  1861^  the  defendant 
Hull  recovered  another  judgment  against  said  company,  for 
$309.44,  which  was  docketed  in  Greene  county,  January  26, 
1861. 

On  the  28th  of  March,  1861,  the  plaintiff  recovered  a 
judgment  against  said  Manhattan  Ice  Company,  for  the  sum 
of  $2139.96 ;  said  judgment  being  for  the  unpaid  purchase 
price  or  consideration  of  the  conveyance  of  said  real  estate. 
No  execution  was  ever  issued  on  this  judgment  of  the  plain- 
tiff. In  March,  1862,  executions  were  issued  to  the  sheriff 
of  Greene  county,  on  the  two  judgments  recovered  by  the 
defendant  Hull  On  the  3d  day  of  May,  1862,  the  said  real 
estate  was  sold,  under  said  executions,  to  Albert  Brett,  for 
$280.86.  On  the  25th  of  March,  1862,  this  action  was  com- 
mence The  sheriff  of  Greene  county  was  made  a  party 
defendant  in  the  action.  The  plaintiff,  in  his  complaint, 
claimed  that  he  had  an  equitable  lien  on  the  lands  sold,  for 
the  payment  of  the  consideration  money,  and  asked  for  a 
decree  restraining  the  defendants,  Hull  and  the  sheriff,  from 
selling  said  real  estate,  and  to  have  the  plaintiff's  judgment 
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declared  a  lien  thereon,  prior  and  superior  to  the  judgments 
of  the  defendant  HaU. 

On  the  trial  the  plaintiff  moved  to  amend  the  complaint 
hj  striking  out  the  concluding  portioii  which  asked  that  the 
plaintiff's  judgment  be  declared  a  lien,  superior  to  the  other 
judgments,  and  by  inserting  in  the  place  thereof  a  demand 
for  the  establishment  of  the  plaintiff's  lien  for  said  consider- 
ation money,  and  for  the  payment  of  the  same  by  a  sale  of 
the  premises.  In  the  course  of  the  trial,  and  before  the 
referee  had  decided  the  motion,  the  plaintiff's  counsel  left 
the  place  of  reference,  and  aftorwards  returned  with  an  ap- 
pearance from  the  attorney  for  the  Manhattan  Ice  Company, 
and  a  consent  allowing  said  amendment,  dated  September 
22, 1862.  The  referee  allowed  the  amendment.  The  defend- 
ant offered  to  prove,  on  the  trial,  that  the  real  estate  in  ques- 
tion was  wholly  paid  for  by  Henry  Dubois,  the  father  of  the 
plaintiff,  and  was  held  by  the  plaintiff  to  protect  it  from  his 
father's  creditors,  and  for  his  benefit.  This  evidence  was 
•  objected  to,  and  exclude^  by  the  referee.  The  other  points 
and  exceptions  taken  on  the  trial  appear  in  the  opinion. 
The  referee  reported  in  favor  of  the  plaintiff.  The  usual 
decree  was  made,  and  entered,  and  the  defendant  Hull  ap- 
pealed to  the  general  term. 

Ooe  dt  WaUis,  for  the  appellant. 

}     Joseph  HaUockj  for  the  respondent 

By  the  Qourtf  Millbb,  J.  The  consideration  money  upon 
the  sale  of  the  land  conveyed  by  the  plaintiff  to  the  Manhat- 
tan Ice  Company  not  having  been  paid,  the  law  attaches  a 
lien  upon  the  real  estate  for  the  amount,  unless  the  circum- 
stances surrounding  the  case  show  that  the  lien  was  waived. 
The  principle  of  equitable  lien  is  founded  upon  the  presumed 
intention  of  the  parties ;  although  it  often  happens  that  they 
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knew  nothing  about  the  rule,  aad4id  not  expect  any  sacfa 
Becnrity. 

It  is  daimed  by  the  connsel  for  the  defendant  that  the  lien 
was  waived,  and  that  the  plaintiff  intended  to  rely  npon  the 
personal  credit  of  the  company.  There  is  evidence  in  this 
case  to  show  that  the  negotiations  were  made  and  conducted 
by  Henry  Dubois,  the  father  of  the  plaintiff,  who  was  one 
of  the  trustees  of  the  ice  company,  and  who,  the  plaintiff 
claims,  acted  as  his  agent  in  making  the  sale.  The  proceed-- 
ings  of  the  trustees,  which  were  introduced  upon  the  trial, 
show  that  Henry  Dubois  proposed  to  sell  the  property  to 
them  and  to  receive  in  payment  therefor  stock  of  the  com- 
pany to  the  amount  of  $2000,  and  the  report  of  a  committee, 
recommending  the  acceptanoeof  that  proposition,  was  adopted. 
No  further  steps  were  taken  to  pay  for  the  land  in  stock,  nor 
was  it  ever  issued  to  the  plaintiff,  or  to  any  person  for  his 
benefit.  The  plaintiff  testifies  that  no  part  of  the  oonsider- 
ation  money  was  paid  to  him,  and  that  the  company  were  to 
pay  him  in  cash,  as  he  understood  i|.  The  treasurer  of  the 
company  swears  that  the  real  estate  was  never  paid  for ;  that 
the  company  never  issued  and  there  never  was  any  agreement 
to  issue  any  stock  to  the  plaintiff,  at  any  time,  or  that  he 
was  to  be  paid  for  the  land  or  any  part  of  it,  in  stock. 

Ko  stock  having  been  issued,  and  the  proposition  to  pay 
in  stock  never  having  been  executed,  if  any  such  there  wto, 
the  company  had  entirely  £Edled  to  complete  the  arrangement 
alleged  to  have  been  made,  and  hence  it  can  hardly  claim  the 
benefit  of  it  in  this  case.  Independent  of  this  view  of  the 
matter,  the  evidence  was  certainly  conflicting  upon  the  ques- 
tion of  fact  whether  any  such  arrangement  was  made ;  and 
the  referee  having  found  against  the  plaintiff,  upon  that 
point,  his  finding  must  be  regarded  as  conclusive  and  binding. 

Even  if  the  evidence  had  established  a  parol  agreement  to 
take  pay  for  the  land  in  stock,  I  think  as  it  never  was  en- 
forced it  would  not  have  been  sufficient  to  establish  a  waiver 
of  the  lien.    It  could  only  have  been  waived  by  taking  col- 
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lateral  Becnriiy,  or  by  aa  express  agreement  to  that  effect. 
The  party  disputing  the  lien  must  show  that  the  vendor 
agreed  to  rest  on  other  security,  and  to  discharge  the  lien. 
(  WiUarcPa  Eq.  Jur.  124,  443.  Fish  v,  Howland,  1  Paige, 
24,  30.    Oaraon  y.  Oreen^  1  John.  Ch.  308.) 

In  the  case  last  above  cited,  by  an  agreement  in  writing  a 
part  of  the  consideration  money  was  to  be  paid  by  the  pur- 
chaser's note  at  fifty-five  days,  and  the  lien  was  sustained. 
The  circumstances  showing  that  the  lien  was  not  intended  to 
be  reserved  must,  within  the  authorities  cited,  be  circum- 
stances constituting  a  part  of  the  contract.  The  plaintiff  is 
deemed  not  to  have  parted  with  the  premises,  to  the  extent 
of  the  lien ;  and  as  Chancellor  Kent  says  in  4  Kenfs  Oom. 
152:  '^The  vendee  becomes  a  trustee  to  the  vendor  for 
the  purchase  money.''  In  HaUock  v.  Smithy  (3  Barb.  8. 0. 
Bep.  272,)  Strong  J.  says:  ^^If  the  vendor  take  a  note  or 
bond  from  the  vendee,  for  the  purchase  money,  that  is  no 
waiver  of  the  lien,  for  such  instruments  are  only  the  ordin- 
ary evidences  of  the  de^t."  The  law  presumes  an  inten- 
tion to  retain  the  lien,  and  imposes  upon  the  vendee  the 
burden  of  proving  the  contrary.  (1  HiUiard  on  Mori.  483.) 
Even  if  it  be  doubtful  under  all  the  circumstances,  whether 
the  lien  has  been  displaced  or  waived,  the  lien  attaches. 
{Btorifs  Eq.  J.  §  1224.) 

Applying  the  principles  established,  to  the  case  under  con- 
sideration, I  think  that  the  circumstances  of  the  case  do  not 
show  a  waiver  of  the  lien,  even  if  that  question  of  fact,  after 
the  decision  of  the  referee,  was  an  open  one.  Kor  does  the 
Sa^i  that  the  plaintiff  had  put  his  demand  into  a  judgment, 
before  attempting  to  enforce  the  lien,  evince  an  intention  to 
waive  it.  It  has  never  been  held  that  obtaining  a  judgment 
for  a  portion  of  the  purchase  money  of  real  estate  waived 
the  lien.  This  was  a  legal  remedy,  which  the  party  had  a 
right  to  pursue,  and  I  see  no  good  reason  why  it  should  in- 
terfere with  the  equitable  remedy,  or  that  by  resorting  to  it 
the  party  evinced  an  intention  to  abandon  his  claim  in  equity. 
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A  holder  of  a  bond  and  mortgage  may  sue  upon  the  bond, 
irithoat  waiving  his  equitable  remedy  by  a  foredosnre  of  the 
mortgage. 

It  was  held  in  Orippen  v.  Heermancey  (9  Paige^  ^^l?) 
that  where  a  bond  and  mortgage  was  void  for  usury,  the 
original  debt  due  on  the  contract  for  a  sale  of  the  premises 
was  not  merged  therein,  but  remained  an  equitable  lien  on 
the  land,  as  a  part  of  the  purchase  money  due  upon  such 
contract.  The  obtaining  of  a  judgment  was  not  taking  an 
additional  security  of  the  purchaser,  as  the  Manhattan  Ice 
Company  had  no  personal  property  out  of  which  the  amount 
could  be  realized,  nor  any  real  property  except  the  land  in 
question.  The  taking  of  a  bond  or  note  does  not  discharge 
the  lien,  and  there  is  no  good  reason  why  the  prosecution  of 
a  bond  or  note  of  itself  should  have  that  effect  According  to 
the  authorities  before  cited  there  must  be  an  express  agree- 
ment to  waive  the  lien,  or  the  vendor  must  receive  some  sub- 
stantial equivalent  or  security  in  the  place  of  it ;  so  as  to 
show  an  intention  to  waive  it.  At  i^ost,  the  obtaining  of  a 
judgment  for  the  consideration  money  can  only  be  regarded 
as  a  circumstance  to  show  the  intention  of  the  party  to 
waive  the  lien,  bearing  upon  the  question  of  fact  submitted 
to  the  referee,  whether  there  was  a  waiver. 

It  issaidthatbythestatute,(3£.i9.  5^Aecf.273,  §6,)no 
proceedings  can  be  had  in  an  action  to  enforce  the  lien  until 
an  execution  on  the  plaintiff's  judgment  is  returned  unsatis- 
fied in  whole  or  in  part.  I  think  that  this  provision  has  no 
application  to  proceedings  to  enforce  an  equitable  lien.  The 
article  containing  this  section  is  entitled  <^0f  the  powers  and 
proceedings  of  the  court  upon  bills  for  the  foreclosure  and 
satis&ction  of  mortgages."  Although  an  equitable  lien  has 
some  of  the  characteristics  of  a  mortgage,  yet  a  proceeding 
to  enforce  it  is  a  common  law  remedy,  which  is  not  governed 
by  the  statutory  provisions  referred  to,  and  many  of  them 
would  be  entirely  inapplicable.  It  is  therefore  no  defense  to 
the  action  that  no  execution  was  issued  upon  the  judgment 
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It  is  farther  objected  that  the  Manhattan  Ice  Company 
had  no  power  to  create  this  eqtdtable  lien.  That  under  the 
statute  it  could  hold  real  estate^  but  it  had  no  power  '^to 
mortgage  the  same,  or  to  give  any  lien  thereon."  (2  B.  S. 
5th  ed.  658,  §  20.)  I  think  the  answer  to  this  position  is 
that  the  company  did  not  execute  any  mortgage,  or  give  any 
lien  on  the  real  estate.  The  lien  was  created'  by  operation 
of  law.  The  conveyance  by  the  plaintiff  to  the  company 
created  the  lien,  and  the  company  held  the  real  estate  as 
trustee  for  the  vendor,  for  the  purchase  money  which  was 
unpaid.  (4  Kenfe  Com.  154.)  The  statute  could  have  no 
effect  upon  it  in  any  way.  At  the  time  of  the  conveyance 
the  plaintiff  retained  an  interest  in  ilie  land,  to  the  amount 
of  his  lien.  It  could  not  therefore  have  been  assumed  by 
the  plaintiff  that  the  statute  had  any  application,  or  that 
he  contracted  with  knowledge  that  it  in  any  way  affected  his 
rights. 

The  offer  to  prove  that  Henry  Dubois,  the  father  of  the 
plaintiff,  paid  the  whole  consideration  money  of  the  farm  of 
which  the  premises  in  question  were  a  portion,  and  that  they 
were  conveyed  to  the  son  to  protect  them  from  his  lEather^s 
creditors,  and  for  his  benefit,  was  properly  overruled.  (1.)  No 
such  issue  was  made  by  the  pleadings  in  the  case.  (2.)  The 
answer  admitted  that  the  plaintiff  was  the  owner  of  (he 
premises,  at  the  time  of  the  conveyance.  (3.)  The  Manhat- 
tan Ice  Company,  by  accepting  a  conveyance  from  the  plain- 
tiff, admitted  his  ownership,  and  I  think  it  is  thereby  estopped 
from  interposing  any  such  defense.  (4)  The  evidence  could 
have  no  bearing  upon  the  questions  litigated,  and  was  not 
admissible. 

I  think  no  error  was  committed  by  the  referee,  in  allowing 
th6  amendment  to  the  complaint  proposed  by  the  plaintiff. 
All  the  parties  were  represented,  and  there  was  no  such  va- 
riance as  could  not  be  supplied  under  the  liberal  ptovisions 
of  the  code,  §§  169, 170.  There  is  no  pretense  that  the  de- 
fendant was  misled,  and  the  complaint  may  be  considered 
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as  amended  so  as  to  conform  to  the  proof.  {Codcy  §  173. 
Wright  v.  Whiting^  40  Barb,  235.  Denman  v.  Frince,  Id. 
213.)  Even  on  appeal  the  court  may  treat  the  pleadings  as 
amended  in  conformity  with  the  evidence,  in  any  respect  in 
-which  the  court  ought  clearly  to  allow  an  amendment  at 
special  term.  (Bowdoin  v.  Coleman^  3  Abb.  Pr.  Bep.  431. 
JBarrower  v.  Heathy  19  Barb.  331.  Bate  v.  Graham^ 
1  Kern.  237.  Pratt  v.  Hudson  Biver  Bail  Boad  (7o.,  21 
N.  Y.  Bep.  305.) 

The  referee  properly  exercised-  his  discretion  in  allowing 
the  amendment. 

For  the  reasons  given,  the  judgment  entered  on  the  report 
of  the  referee  must  be  affirmed  with  costs. 

[Alb AN T  Gbxebal  Tbbm,  December  7 ,  186S.  Bogdfootnt  Fetkham  and  MUter^ 
Justices.] 


Allamon  v8.  The  Mayor  &c.  of  the  City  of  Albany. 

The  plaintiff  and  defendants  entered  into  a  written  agreement  by  which  the 
former  agreed,  for  a  certain  snm  to  be  paid  him  by  the  latter,  to  do  all 
the  carpenter's  work  upon  a  school  house  to  be  erected,  and  to  furnish  and 
use  all  the  requisite  materials ;  and  that  he  would  commence  said  work,  and 
would  "  proceed  therewith,  without  delay,  and  in  such  a  manner  as  not  to 
delay  the  contractor  for  the  mason  work."  Seld  that  this  latter  covenant 
raised  an  implied  obligation  on  the  part  of  the  defendants  to  hare  the 
building  in  readiness  for  the  plaintiff  to  perform  the  condition. 

Held,  also,  that  this  was  a  mutual  covenant,  on  both  the  parties ;  on  the  part 
of  the  plaintiff  that  he  would  commence  and  proceed  at  once,  and  on  the 
part  of  the  defendants  that  they  would  be  ready  to  allow  him  to  do  so. 

And  that  the  plaintiff  having  sustained  damage  by  reason  of  the  defendants' 
delay  in  having  the  building  ready  for  him  to  do  the  work  stipulated,  he 
could  maintain  an  action  to  recover  the  amount. 

Mddf  further,  that  the  plaintiff  did  not  waive  the  defendants*  breach  of  the 
contract,  by  going  on,  without  complaint  or  objection,  and  completing 
the  work.  That  he  had  a  right  to  proceed  with  it,  after  the  breach,  and 
compel  the  defendants  to  pay  the  increased  expenses  incurred  by  reason 
of  the  delay. 
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And  that  an  action  to  recover  such  increased  expenses  might  be  maintained 
upon  a  quantum  meruit^  independent  of  the  contract. 

Seldy  also,  that  the  plaintiff  having  been  delayed  in  the  performance  of  his 
contract  by  the  act  or  omission  of  the  defendants,  until  wages  were  higher, 
and  the  prices  of  materials  increased,  he  was  entitled  to  recover  the  addi- 
tional amount  he  was  obliged  to  expend,  in  completing  his  contract. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  damages  for 
an  alleged  breach  of  a  contract  made  and  entered  into  between 
the  plaintiff  and  the  defendants  on  the  15th  day  of  March, 
1856,  by  which  the  plaintiff  agreed,  for  a  certain  sum  to  be 
paid  him,  to  do  all  the  carpenter's  work  upon  a  school  house 
to  be  erected  in  the  ninth  ward  of  the  city  of  Albany,  and 
to  furnish  and  use  all  the  requisite  materials  necessary  to  be 
furnished,  &c.  The  contract  contained  a  covenant,  which 
was  as  follows:  *'And  will  commence  said  work  and  will 
proceed  therewith  without  delay,  and  in  such  a  manner  as 
not  to  delay  the  contractor  for  the  mason  work."  The  plain- 
tiff claimed  to  recover  damages  by  reason  of  the  failure  on 
the  part  of  the  defendants  to  have  the  building  in  such  a 
state  of  readiness  that  the  plaintiff  could  go  on  and  com- 
mence his  work  ^^  without  delay,  and  in  such  a  manner  as  not 
to  delay  the  contractor  for  the  mason  work."  The  complaint 
alleged  a  delay  of  three  months  in  having  the  building  in 
readiness,  after  the  taking  of  the  contract,  and  by  reason 
thereof  the  plaintiff  was  compelled  to  do  most  of  his  work 
through  short  days  of  the  fall  and  winter,  and  the  price  of 
materials  rose  greatly.  That  after  making  the  contract  he 
employed  a  large  number  of  men  to  assist,  whom  he  was 
obliged  to  pay  although  unable  to  use  them.  Upon  the 
trial  it  was  proved  that  the  work  was  commenced  in  June, 
1856,  and  finished  in  July,  1857.  The  plaintiff  proved  sev- 
eral items  of  losses  by  reason  of  detention,  increased  price  of 
materials,  difference  in  men's  time  whether  the  work  was 
done  in  the  summer  or  winter,  &c.,  amounting,  as  he  claimed, 
to  $1220.  It  also  appeared  that  the  contract  was  assigned 
to  James  D.  Wasson  as  collateral  security  for  money  loaned 
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to  the  plaintiff,  and  that  the  plaintiff  gave  him  a  receipt,  in 
full  payment  of  the  contract.  Various  questions  were  raised 
in  the  case,  which  will  appear  in  the  opinion.  The  referee 
reported  in  favor  of  the  plaintiff  for  $725.13.  Judgment 
was  entered  on  his  report  and  the  defendants  appealed. 

8,  Handy  for  the  appellants. 

L.  Tremainj  for  the  respondent. 

By  the  Court j  Miller,  J.  By  the  terms  of  £he  contract 
between  the  plaintiff  and  the  defendants,  for  a  breach  of 
which  a  recovery  was  had  in  this  action,  no  definite  time  was 
fixed  for  the  completion  of  the  plaintiff's  work  under  it,  but 
it  contained  a  covenant  by  which  the  plaintiff  was  bound 
"to  commence  said  work  and  proceed  therewith  without 
delay,  and  in  such  manner  as  not  to  delay  the  contractor  for 
the  mason  work."  It  will  be  observed  that  here  was  a  posi- 
tive engagement  on  the  part  of  the  plaintiff  as  to  the  man- 
ner in  which  he  was  to  proceed  with  the  performance  of  the 
work  he  had  agreed  to  do,  and  a  direct  promise  and  obliga- 
tion on  his  part  that  he  should  commence  at  once  and  proceed 
without  delay  to  its  completion.  If  the  plaintiff  had  failed 
to  proceed  with  the  work  and  fulfill  this  provision  of  the 
contract  without  delay,  he  would  most  certainly  have  been 
liable  for  any  damages  which  may  have  accrued  to  the  defend- 
ants, unless  the  delay  was  caused  by  the  default  of  the 
defendants.  This  covenant  in  the  contract  was,  to  a  consid- 
erable extent,  for  the  advantage  and  benefit  of  the  defendants, 
and  contemplated  a  prompt  and  speedy  performance  of  the 
work  contracted  for.  The  plaintiff,  being  thus  bound  by  his 
agreement,  commenced  and  proceeded  with  the  job  without 
delay,  and  was  liable  in  damages  for  a  non-performance  of 
the  covenant,  which  obligated  him  to  do  so.  The  question 
arises  whether  there  was  not  a  corresponding  obligation  on 
the  part  of  the  defendants,  implied  from  the  contract  itself, 
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that  they  were  to  have  the  building  upon  which  the  work 
was  to  be  executed,  in  readiness  for  the  plaintiff,  so  as  to 
enable  him  to  commence  and  fulfill  this  provision  of  the  con- 
tract. Was  it  a  provision  which  bound  the  plaintiff  alone, 
with  no  agreement  whatever  on  the  part  of  the  defendants 
that  they  were  to  have  the  building  in  such  a  condition 
as  to  enable  him  to  fulfill  the  contract?  If  it  was  thus 
confined  in  its  character,  it  would  be  a  contract  merely  on 
one  side,  with  no  corresponding  obligation,  no  duty  to  be 
performed  on  the  part  of  the  other  contracting  party.  There 
would  be  nd  mutuality  in  such  a  covenant,  if  thus  limited 
in  its  operation  and  effect.  While  on  the  one  hand  the 
plaintiff  would  be  bound  to  incur  liabilities,  expend  money 
and  make  arrangements  to  complete  the  contract  and  per- 
form its  conditions,  and  thereby  subject  himself  to  large 
expenses  and  losses ;  on  the  other,  the  defendants  would  be 
free  from  aU  liability,  entirely  exonerated  from  all  obligations, 
and  permitted  to  remain  quiet,  without  doing  a  single  thing 
to  enable  the  plaintiff  to  perform  his  contract.  . 

Suppose  the  plaintiff  had  proceeded,  as  he  had  a  right  to 
do,  and  provided  the  materials  necessary  to  perform  the  work, 
and  the  defendants  failed  to  provide  the  building  so  that  he 
could  use  them  until  they  became  depreciated  in  value,  and 
caused  serious  loss  to  the  plaintiff;  can  there  be  a  doubt  that 
the  defendants  would  be  liable  ?  Again :  suppose  they  had 
not  provided  any  building  whatsoever,  so  that  the  plaintiff 
was  utterly  unable  to  perform  this  condition,  and  was  dam- 
aged greatly  thereby ;  could  they  then  be  exonerated  ?  If 
they  had  a  right  to  delay  three  months,  then  they  were 
equally  authorized  to  delay  for  a  year,  or  forever,  and  the 
plaintiff  was  without  any  redress  whatever.  In  such  a  view 
of  the  question,  the  contract  was  utterly  void  as  to  the 
defendants,  while  the  plaintiff  was  bound  to  perform  it,  and 
was  liable  for  any  failure  to  do  so. 

I  think  the  covenant  on  the  part  of  the  plaintiff,  to  com- 
mence the  work  and  proceed  therewith  without  delay,  raised 
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an  implied  obligation^  on  the  part  of  the  defendants^  to  have 
the  building  in  readiness  for  the  plaintiff  to  fnlfill  this  condi- 
tion. By  entering  into  such  a  contract  the  defendants  agreed 
that  they  would  be  prepared  for  its  performance,  and  it  is  to 
be  assumed  that  the  veiy  thing  essential  for  that  purpose 
constituted  an  element  of  the  agreement.  It  was  a  mutual 
covenant,  binding  upon  both  the  parties ;  on  the  part  of  the 
plaintiff,  that  he  would  commence  and  proceed  at  once ;  and 
on  the  part  of  the  defendants,  that  they  would  be  ready  to 
allow  him  to  do  so.  Without  such  a  mutual  contract  neither 
party  could  be  bound ;  the  plaintiff  might  take  his  own  time, 
and  proceed  at  any  time  he  deemed  best,  and  the  defend- 
ants were  not  bound  to  provide  the  building  for  the  purpose 
of  having  the  work  done. 

The  principle  decided  in  Holmes  v.  Oroff,  (3  Jf.  dk  W.  38,) 
appears  to  be  applicable  to  the  case  at  bar.  There  the 
defendants  were  not  allowed  a  deduction  under  the  contract 
from  the  contract  price,  for  the  non-completion  of  the  build- 
ing within  the  specified  time,  because  they  were  unable  to 
give  possession  of  the  building  to  the  plaintiff  for  some  weeks. 
There  was  no  express  provision  in  that  contract,  that  the 
defendants  should  give  possession,  in  so  many  words,  but  it 
was  essential  for  its  performance ;  such  is  precisely  the  case 
here.  Until  the  building  was  in  readiness,  it  was  utterly  out 
of  the  power  of  the  plaintiff  to  perform. 

It  is  said  that  there  was  no  breach  of  the  contract,  and 
that  it  only  imposed  upon  the  defendants  a  single  duty,  and 
that  was  to  pay  the  plaintiff  for  his  work.  I  think  other- 
wise. It  would  certainly  be  remarkable  if,  with  a  positive 
duty  imposed  upon  the  plaintiff,  no  corresponding  obligations 
rested  upon  the  defendants.  Nor  is  it  adding  any  thing  to 
the  written  contract,  to  infer  an  implied  obligation  to  do 
what  was  actually  intended,  and  what  was  absolut-ely  essen- 
tial to  give  force,  effect  and  vitality  to  it.  Without  this,  it 
would  be  entirely  useless  and  ineffective  for  any  purpose.  The 
case  stands  thus :  The  defendants  desired  that  the  plaintiff 
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aliould  do  the  work  in  question ;  it  could  not  be  performed  witli** 
out  the  building  was  in  readiness  for  that  purpose ;  the  plaintiff 
agreed  to  commence  the  work,  and  proceed  with  it  without 
delay.  It  necessarily  follows  that  the  defendants  were  to  fur* 
nish  an  opportunity  to  carry  out  the  contract,  and  impliedly 
agreed  to  do  so.  There  being  an  obligation  on  the  part  of 
the  defendants  which  was  not  performed  by  them,  and  the 
plaintiff  having  sustained  damages  by  reason  of  such  non- 
performance, it  follows  that  the  action  was  properly  brought. 
It  is  said  that  the  plaintiff  waived  the  alleged  breach  of 
the  contract,  by  going  on  without  complaint  or  objection  and 
completing  the  work,  some  three  months  after  the  execution 
of  the  contcact.  I  think  there  was  no  waiver  by  proceeding 
with  the  contract,  the  failure  of  the  defendants  to  have  the 
building  ready  for  him  preventing  his  going  on  with  it  at  an 
earlier  day.  He  had  a  right  to  proceed  with  it  afterwards, 
and  compel  the  defendants  to  pay  the  increased  expenses 
incurred  by  reason  of  the  delay.  Where  a  party  was  pre- 
vented from  the  performance  of  a  contract  within  the  stipu- 
lated time  by  the  omission  of  the  other,  and  subsequently 
performed  the  work  agreed  upon  at  a  higher  price,  it  was 
heldy  that  he  was  not  obliged  to  bring  his  action  on  the  con- 
tract, but  might  resort  to  the  quantum  meruit  to  obtain  his 
indemnity.  {Dubois  v.  The  Delaware  and  Hudson  Canal  Co., 
4  Wend.  285.)  The  court  also  held  in  that  case,  that  if  the 
work  was  more  expensive,  the  additional  expense  thus  incur- 
red should  be  added  to  the  contract  price.  The  loss  may 
have  been  far  greater  to  abandon  the  contract  entirely,  than 
to  proceed  with  its  execution  so  far  as  practicable ;  and  under 
the  authority  cited,  the  actual  damages  would  not  be  con- 
fined to  his  actual  loss  at  that  time.  Nor  do  I  understand 
that  the  authorities  referred  to  by  the  defendants'  counsel 
hold  any  such  doctrine,  under  circumstances  similar  to  the 
present  case,  (^ee  17  John,  357;  7  Eill^  61.)  The  plain- 
tiff had,  I  think,  a  peifect  right  to  proceed  to  fulfill  the  con- 
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tracfc,  and  the  defendants,  as  they  had  failed  to  perform  it^ 
were  liable  for  all  damages  incurred  hj  reason  of  his  doing  so. 

It  is  farther  ui^d  that  the  assignment  of  the  contract  to 
Wasson,  and  Wasson's  receipt  in  full,  deprives  the  plaintiff 
of  all  claim  arising  from  a  breach  of  it.  There  is  evidence  to 
prove  that  the  contract  was  never  assigned  absolutely,  but 
only  as  collateral,  and  that  before  suit  brought  Wasson  was 
paid  in  full.  The  referee  has  found,  that  at  the  time  of  the 
commencement  of  this  suit  the  plaintiff  was  the  absolute 
owner  of  the  claim,  and  that  it  has  never  been  paid.  The 
receipt  given  by  Wasson  was  in  payment  for  the  contract 
price,  and  under  all  the  circumstances  may  be  considered  as 
embracing  only  the  money  due  upon  the  contract.  Besides, 
this  is  an  action  to  recover  damages  by  reason  of  the  defend- 
ants failing  to  fulfill  their  contract,  and  payment  of  the  con* 
tract  price  can  scarcely  be  considered  as  a  bar  to  such  an 
action.  Although  the  claim  originated  out  of  the  contract 
itself,  yet  the  action  arises  firom  a  failure  to  fulfill  it,  on  the 
part  of  the  defendants,  and  may  be  maintained  upon  a 
quantum  meruit,  independent  of  the  contract. 

It  is  also  insisted  that  the  referee  erred  as  to  the  measure 
of  damages ;  that  the  higher  price  paid  by  the  plaintiff  for 
work  and  materials,  owing  to  the  later  day  at  which  the  plain- 
tiff commenced  his  work,  can  not  be  recovered ;  and  that  the 
short  days  in  winter,  or  the  cold  weather,  were  not  proper  to 
be  taken  into  consideration.  In  reference  to  the  first  branch 
of  the  objection,  I  think  the  case  is  distinguishable  from 
those  cited  by  the  defendants'  counsel.  (7  Hilly  61.  2  Seld. 
85.)  In  the  first  case,  (7  Hilly  72,)  in  estimating  the  dam- 
ages, it  was  assumed  that  the  plaintiffs  were  necessarily  com- 
pelled to  break  up  all  their  sub-contracts,  as  a  consequence 
of  a  breach  of  the  principal  one,  and  that  this  was  to  be 
considered  in  settling  the  amount  of  damages,  which  was 
held  to  be  erroneous.  No  such  question  arises  in  the  present 
case.  The  plaintiff  was  not  necessarily  bound  to  purchase 
the  materials  before  they  were  required  for  use ;  and  the  evi- 
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dence  does  not  show  that  the  labor  could  be  obtained  at  any 
lower  rate  or  more  advantageously  than  it  was.  In  regard 
to  the  short  days  in  winter,  and  the  cold  weather,  I  think  so 
far  as  they  caused  an  increased  expenditure  they  were  proper 
to  be  taken  into  consideration.  The  delay  arose  in  conse- 
quence of  the  omission  of  the  defendants  to  perform  their 
part  of  the  contract,  and  there  is  no  good  reason  why  they 
should  not  pay  for  increased  expenses,  which  they  were 
instrumental  in  producing.  The  referee  has  found,  that  in 
consequence  of  the  delay  the  wages  were  necessarily  higher, 
and  the  price  of  materials  increased,  and  I  think  he  adopted 
the  proper  rule  as  to  damages. 

For  the  reasons  given,  a  new  trial  must  be  denied,  and  the 
judgment  entered  on  the  referee's  report  affirmed,  with  costs. 

[Albakt  Genebal  Terh,  March  7, 1864.    Fotteff  Miller  and  IngaUs^  Jqs- 
Uces.] 


Fitch  vs.  Carpenter  and  others. 

Contracts  were  entered  into  between  the  plaintiff  and  defendants,  dated 
respectively  October  17,  and  October  26, 1861,  by  the  first  of  which  the  plain- 
tiff agreed  to  deliver  to  the  defendants  1000  tons  of  hay  at  $10  per  ton,  and  by 
the  second  he  agreed  to  deliver  from  300  to  600  tons  at  $11  per  ton.  The 
hay  was  to  be  delivered  at  Albany,  and  to  be  good,  merchantable,  shipping 
hay,  in  good  order,  in  bales  averaging  300  pounds.  Hay  was  delivered  to, 
and  accepted,  by  the  defendants'  agent  at  Albany  upon  these  contracts.  The 
defendants  insisted  that  a  considerable  portion  of  the  hay  so  delivered  was 
not  of  the  quality  provided  for  by  the  contracts.  Held  that  the  question  as 
to  what  was  included  or  excluded  ft-om  the  terms  employed  in  the  con- 
tracts was  open  to  evidence  for  the  purpose  of  showing  what  was  intended 
by  the  use  of  the  terms  employed. 

Heldf  also,  that  there  being  a  question  of  fact  involved,  whether  the  hay 
delivered  was  of  the  quality  which  the  contracts  called  for,  in  regard  to 
which  there  was  a  conflict  in  the  evidence,  and  which  question  had  been 
decided  by  the  referee,  his  decision  was  final. 

Sddy  further,  that  the  plaintiff  having  delivered  the  hay,  at  Albany,  accord« 
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log  to  the  conditioDa  of  the  contracts,  and  the  defendants  having  accepted 
it  with  a  knowledge  of  a  deficiency  in  the  weight  of  the  bales,  and 
without  objection,  at  the  time,  thej  had  waived  a  right  to  urge  that 
the  hay  did  not  conform  to  the  contracts,  and  to  claim  a  deduction  from 
the  price  on  that  account. 
And  that  it  was  competent  to  show  that  the  defendants  had  walyed  the  pro- 
Tision  in  the  contracts,  requiring  the  bales  to  average  300  pounds  each. 

THIS  was  an  appeal  by  the  defendants  from  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  the  plain- 
tiff, for  the  sum  of  #2052.28.  The  action  was  brought  to 
recover  the  balance  due  for  a  quantity  of  hay  sold  and  deliv- 
ered by  the  plaintiff  to  the  defendants.  The  first  contract 
was  dated  October  17,  1861,  and  was  for  the  delivery  of  1000 
tons,  at  $10  per  ton.  The  second  contract  was  dated  October 
26, 1861,  and  was  for  the  delivery  of  from  three  hundred  to  five 
hundred  tons,  at  $11  per  ton.  The  hay  was  to  be  delivered 
at  Albany,  and  to  be  good,  merchantable  shipping  hay,  in 
good  order,  in  bales  averaging  300  pounds.  The  cause  was 
referred  to  Albert  S.  Bobinson,  Esq.  and  was  tried  before  him. 
The  referee  found  that  the  hay  was  delivered  and  received 
according  to  the  contracts,  and  reported  in  favor  of  the  plain- 
tiff. The  defendants  claimed  that  the  hay  delivered  was  of 
an  inferior  quality,  and  the  bales  did  not  average  300  pounds. 
The  defendants  introduced  several  witnesses  to  show  that  the 
terms  "good,  merchantable  shipping  hay*'  had  a  definite 
meaning  and  excluded  clover  hay ;  and  that  a  considerable 
portion  of  the  hay  had  clover  mixed  up  with  it ;  that  they 
notified  the  plaintiff  that  the  hay  was  not  according  to  con- 
tract, and  that  they  had  rejected  it  at  New  York,  and  had  it 
stored  on  the  plaintiff's  account.  Also  evidence  to  show  that 
that  plaintiff  had  promised  to  make  deductions,  which  was 
denied  and  contradicted. 

The  plaintiff  introduced  evidence  to  show  that  the  hay 
had  been  accepted  by  the  defendants'  agents  at  Albany,  and 
was  not  rejected  for  its  alleged  defective  quality,  or  because 
of  the  weight  of  the  bales  being  less  than  was  provided  for. 
He  also  proved  that  the  defendants  had  consented  to  waive 
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the  defect  in  weight,  and  that  at  the  time  of  making  the 
contracts,  mixed  hay  and  clover  were  mentioned  as  coming 
within  the  contracts.  The  evidence  was  conflicting  upon  all 
the  questions  of  fact.  The  questions  raised  are  presented  in 
the  opinion  of  the  court.  Upon  judgment  being  entered, 
the  defendants  appealed  to  the  general  term.  The  case  was 
submitted  on  written  points. 

Bromley  &  Bovee^  for  the  appellants. 

J.  M.  Reynolds  J  for  the  respondent 

By  the  Courts  Miller,  J.  In  this  case  the  referee  has 
found  that,  in  pursuance  of  the  two  contracts  introduced  in 
evidence  upon  the  trial,  the  plaintiff  sold  and  delivered  to 
the  defendants,  and  the  defendants  received  under  the  con- 
tracts, 1000  tons  of  hay  at  $10  a  ton,  and  238  tons  at  $11 
per  ton,  and  rendered  a  judgment  in  accordance  with  this 
finding,  in  favor  of  the  plaintiff. 

It  is  insisted  by  the  defendants'  counsel  that  a  considerable 
portion  of  the  hay  sent  to  New  York  was  not  of  the  quality 
provided  for  by  the  contracts,  and  was  not  '^  good,  merchantable 
shipping  hay,"  within  the  meaning  of  that  phraseology.  Sev- 
eral witnesses  were  introduced  by  the  defendants  to  prove 
that  this  expression  included  timothy  and  red  top,  only,  and 
excluded  clover ;  and  that  the  plaintiff  was  not  entitled  tc 
recover  contract  prices,  which  the  referee  allowed  for  such  hay 

The  question  as  to  what  was  included  or  excluded  from 
the  terms  employed  in  the  contracts,  was,  on  the  trial,  open 
to  evidence  for  the  purpose  of  showing  what  was  intended 
by  the  use  of  the  words  employed.  It  appeared  that  at  the 
time  the  contracts  were  made,  clover  was  mentioned  as  among 
those  kinds  of  hay  answering  the  description  of  good,  mer- 
chantable shipping  hay.  The  plaintiff  claimed,  and  his 
evidence  tended  to  show,  that  the  hay  delivered  and  received 
was  substantially  of  the  quality  which  the  contracts  called 
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for.  Although  the  evidence  of  the  defendants  was  directly 
to  the  contrary,  yet  it  is  somewhat  apparent  that  there  was 
a  question  of  fact  involved  in  regard  to  which  there  was  a 
conflict  in  the  evidence,  and  which  having  been  decided  by 
the  referee,  his  decision  is  final. 

This  view  of  the  question  disposes  of  the  main  point  raised 
by  the  defendants ;  but  even  if  upon  that  point  there  is  still 
room  for  doubt  or  discussion,  I  am  inclined  to  think  that  the 
plaintiff  having  delivered  the  hay  at  Albany,  according  to 
the  conditions  of  the  contracts,  as  the  referee  has  found,  and 
the  defendants  having  accepted  it  with  a  knowledge  of  the 
deficiency  and  without  objection,  at  the  time,  they  have 
waived  a  right  to  urge  that  the  hay  did  not  conform  to  the 
contract,  and  to  claim  a  deduction  from  the  price  on  that 
account.  (Pars,  on  Cont  326,  327.  Sprague  v.  JBZaie,  20 
Wend,  61.    HaH  v.  Wright,  VJ  id.  277.) 

The  hay  was  to  be  delivered  at  Albany,  and  was  there 
delivered,  as  is  conceded,  to  the  agents  of  the  defendants. 
There  is  some  evidence  to  show  their  acceptance  of  it,  there- 
by assenting  to  the  fact  that  the  terms  of  the  contracts,  on 
the  part  of  the  plaintiff,  had  been  carried  out  and  fulfilled, 
and  that  the  defendants  were  satisfied.  The  referee  has 
found  against  the  defendants  on  this  point,  and  there  is 
certainly  no  such  preponderance  of  evidence  in  their  favor 
as  would  justify  an  interference  with  his  decision  for  that 
reason. 

It  is  no  answer  to  say  that  the  hay  was  rejected  on  its  arri- 
val in  New  York,  and  stored  for  the  plaintiff.  The  finding 
of  the  referee  settles  the  question  the  other  way ;  and  it  was 
too  late  afberwards  to  claim  that  it  did  not  answer  the  con- 
tracts. 

It  is  said  that  the  referee  manifestly  erred  in  receiving 
evidence  to  vary  the  written  contract,  as  to  the  weight  of 
the  bales  and  as  to  the  quality  of  the  hay.  I  think  no  improper 
evidence  was  received  as  to  the  quality  of  the  hay,  and  that 
it  was  competent  to  show  that  the  defendants  waived  the 
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provision  in  the  contract  requiring  the  bales  to  average  300 
pounds  each.  If  they  chose  to  accept  bales  of  a  lighter  or 
different  weight  than  was  provided  for,  it  was  proper  testi- 
mony to  submit  to  the  referee  upon  the  question  whether  this 
provision  of  the  contracts  had  been  waived. 

The  whole  matter  involved  in  this  case  was  mainly  a  question 
of  fact,  in  regard  to  which  there  was  a  dispute,  and  the  evidence 
was  certainly  conflicting.  There  was  no  error  committed  on 
the  trial,  and  the  judgment  entered  on  the  referee's  report 
should  be  affirmed  with  costs. 

[Albany  Gbubbal  Tebh,  March  7,  1864.  Peehham,  Miller  and  JngaXU^ 
Justices.] 


Gage,  executor  &c.  vs.  Hill  and  wife. 

Where  it  appears,  in  an  action  before  a  justice  of  the  peace,  that  the  title  to 
land  is  in  question,  and  that  such  title  is  disputed  by  the  defendant,  the 
justice  is  prohibited  from  taking  cognizance  of  the  action,  and  is  bound  to 
dismiss  it. 

If  he  proceeds  in  the  suit,  after  it  appears  that  the  title  to  land  is  in  question, 
and  is  disputed,  his  proceedings  are  without  authority,  and  his  judgment 
void,  for  want  of  jurisdiction. 

Evidence  of  the  proceedings  and  judgment  in  such  an  action  is  not  admissible 
in  a  subsequent  suit  between  the  same  parties,  for  the  purpose  of  estab- 
lishing the  fact  that  the  question  inrolved  in  the  latter  suit  had  been 
decided  in  the  former  action  before  the  justice,  and  that  the  judgment  there 
was  conclusiye,  ajid  the  controversy  in  the  second  suit  r€9  at{fudicata. 

In  order  to  render  a  judgment,  on  a  fact  or  title  distinctly  put  in  issue,  an 
estoppel,  in  another  action  between  the  same  parties  and  their  privies,  in 
reference  to  the  same  subject  matter,  it  is  essential  that  the  tribunal  which 
passed  upon  the  question  in  the  former  suit  should  have  had  jurisdiction. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  This  action  was  brought  for  an  alleged  assault 
and  battery,  committed  by  the  defendant  Maria  Hill  upon 
Anna  German^  deceased,  of  whom  the  plaintiff  is  executor. 
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The  plaintiff  claimed  a  prescriptive  right  to  use  the  well  on 
the  premises  of  the  defendant  Augustus  Hill^  and  while 
attempting  to  remove  boards  nailed  upon  the  top  of  the  curb, 
the  defendant  Maria  Hill  wrenched  an  axe  out  of  her  hands 
and  assaulted  her.  The  defendant  Augustus  Hill  claimed 
title  in  fee  to  the  well  and  the  premises  on  which  it  was 
located,  and  had  actual  possession  of  the  same  and  claimed 
a  lawful  right  to  defend  such  possession.  The  referee  found 
in  favor  of  the  plaintiff  for  the  sum  of  forty-five  dollars  dam- 
ages, for  the  assault  and  battery,  and  judgment  was  entered 
on  his  report.  The  questions  raised  on  the  trial,  so  far  as 
material,  appear  in  the  opinion.  The  defendant  appealed 
from  the  judgment  entered  on  the  referee's  report,  to  the  gen- 
eral term  of  the  supreme  court. 

L.  Tremainy  for  the  appellants. 

8.  A.  OivanSy  for  the  respondent. 

By  the  Court y  Miller,  J.  The  trial  of  this  cause  involved 
the  question  whether  the  original  plaintiff,  Anna  German, 
deceased,  had  a  prescriptive  right  to  use  a  certain  well  on  the 
premises  of  the  defendant  Augustus  Hill.  The  referee  al- 
lowed the  plaintiff  to  give  in  evidence  a  recovery  previously 
had,  in  a  justices'  court,  in  favor  of  the  plaintiff,  against  the 
defendant  Augustus  Hill,  involving  the  title  to  the  well. 
The  complaint  in  that  action  admitted  that  the  defendant 
was  in  possession  of  the  well,  and  claimed  to  recover  upon  the 
ground  that  the  plaintiff  had  title  to  the  well,  and  a  right  to 
draw  water  from  it  for  her  family  use.  This  title  was  dis- 
puted by  the  defendant ;  and  upon  the  trial,  the  defendant, 
in  various  forms,  and  repeatedly,  requested  the  justice  to  dis- 
miss the  cause,  upon  the  ground  that  it  appeared  from  the 
plaintiff's  own  showing  that  title  to  real  property  was  in 
question,  which  was  disputed,  and  for  that  reason  the  justice 
had  no   jurisdiction  of   the  action.     The  defendant  also 
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objected  to  the  evidence  of  title  which  was  introduced  at 
diflferent  times,  and  the  question  was  frequently  presented 
to  the  justice  upon  the  trial,  and  decided  adversely  to  the 
defendant  by  him,  he  finally  rendering  a  judgment  in  favor 
of  the  plaintiff.  The  plaintiff  in  that  action,  before  the  cause 
was  finally  submitted,  undertook  to  obviate  the  difficulty  by 
consenting  that  those  portions  of  the  evidence  bearing  upon 
the  question  of  title  should  be  stricken  out.  This  was  not 
done,  however,  and  the  testimony  and  proceedings  before  the 
justice,  which  are  quite  voluminous,  show  that  the  case 
involved  a  question  of  title  to  real  estate,  which  was  disputed. 
The  evidence  introduced  upon  the  trial  of  this  action  was 
offered  for  the  purpose  of  establishing  that  the  question 
involved  had  been  decided  in  the  suit  before  the  justice, 
adversely  to  the  defendant,  and  that  the  judgment  there  was 
conclusive,  and  the  controversy  here  was  res  adjudicata.  It 
was  objected  to  by  the  defendant  upon  several  grounds,  and 
particularly  upon  the  ground  that  the  justice  had  no  juris- 
diction to  determine  the  question  of  title  involved  in  this 
action,  and  that  it  did  not  determine  any  question  of  actual 
possession  of  the  well  or  premises  that  might  then  or  subse- 
quently exist.  I  think  the  referee  erred  in  admitting  the 
evidence  introduced.  The  proceedings  before  the  justice 
clearly  showed  that  the '  title  to  land  was  involved,  by  the 
plaintiff's  own  showing,  and  that  the  title  was  disputed  by 
the  defendant.  The  justice  was  prohibited  from  taking  cog- 
nizance of  the  action,  and  was  bound  to  dismiss  the  case  the 
moment  it  appeared  that  the  title  to  the  land  was  in  ques- 
tion, and  that  such  title  was  disputed  by  the  defendant. 
(Code,  §§  54,  59.)  The  principle  is  too  well  settled  to  re- 
quire any  elaboration,  and  the  authorities  are  numerous  upon 
the  question.  (Main  v.  Cooper,  25  N.  Y.  B.  180.  6  Wend. 
465.  15  id.  342.  19  id.  373.  6  Hill,  342.  20  Wend.  96. 
6  HiU,  537.) 

I  think  that  the  judgment  of  the  justice  was  void,  as  ho 
had  no  jurisdiction.     The  moment  it  appeared  from  the  plain- 
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tiflF's  evidence  that  the  title  to  real  property  was  in  question, 
and  such  title  was  disputed  by  the  defendant,  he  should  have 
then  dismissed  the  action,  and  his  proceedings  afterwards 
were  without  authority.  They  were  as  nugatory  as  if  he  had 
tried  an  action  for  assault  and  battery,  false  imprisonment, 
or  any  other  action  which  the  law  prohibits  him  from  taking 
cognizance  of.  In  order  to  constitute  a  judgment,  on  a  fact 
or  title  distinctly  put  in  issue,  an  estoppel  in  another  cwstion, 
between  the  same  parties  and  their  privies,  in  reference  to  the 
same  subject  matter,  it  is  essential  that  the  tribunal  passing 
upon  the  question  should  have  jurisdiction.  It  is  only  when 
they  act  within  the  sphere  assigned  to  thom  that  their  adju- 
dications are  binding  upon  the  parties,  in  future  controversies 
relating  to  the  same  matter.  (2  PhiUipa'  Evidence^  13,  14. 
2  Cowen  &  EilVa  Notes,  12.)  The  moment  a  tribunal  of 
limited  jurisdiction  goes  beyond  its  sphere  of  action,  its  pro- 
ceedings are  coram  nan  Judice  and  void.  The  question  is 
one  of  jurisdiction,  and  no  act  can  confer  power  when  it  does 
not  originally  exist,  and  its  exercise  is  expressly  prohibited. 
A  judgment  obtained  under  such  circumstances  was  void, 
and  would  not  stand  upon  review  before  any  superior  tri- 
bunal. Although  unimportant,  it  was  conceded  on  the  argu- 
ment that  the  judgment  has  since  been  reversed.  We  are 
referred  to  a  manuscript  report  of  the  case  of  Brandon  v. 
Moras,  decided  in  the  court  of  appeals,  as  an  authority  for 
the  doctrine  that  where  the  defendant  did  not  file  an  under- 
taking, the  justice  could  rightfully  proceed  with  the  cause. 
It  does  not  appear  distinctly,  in  this  case,  that  the  question 
of  title  was  presented  by  the  pleadings,  or  that  it  appeared 
by  the  plaintiff's  own  showing  and  was  disputed,  and  that  a 
motion  was  then  made  to  dismiss  the  oanse  upon  that  ground. 
The  case  is  not  in  point,  and  is  far  different  from  one  which 
presents  strong  and  conclusive  evidence  and  unmistakable 
ear-marks  that  the  justice  improperly,  without  jurisdiction 
and  against  the  repeated  objections  of  the  defendant,  tried 
the  question  of  title. 
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Nor  was  the  evidence  competent  upon  the  question  of  pos- 
session. The  complaint  in  the  action  before  the  justice 
admitted  possession  in  the  defendant,  and  upon  the  trial  of 
this  action  the  plaintiff's  counsel  admitted  such  possession, 
and  the  referee  so  found. 

For  the  error  referred  to,  there  must  be  a  reversal  of  the 
judgment.  And  as  the  original  plaintiff  is  deceased  and  the 
cause  of  action  does  not  survive,  and  no  new  trial  can  be  had, 
an  examination  of  the  other  questions  raised  becomes  unne- 
cessary and  unimportant ;  and  the  order  should  be,  that  the 
judgment  entered  on  the  report  of  the  referee  be  reversed, 
without  costs  to  either  party. 

Judgment  accordingly. 

[Albaitt  G£2tERAL  Tbrh,  Maich  7,  1864.  Feekham^  MUkr  and  InffolU^ 
Justices.] 
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When  a  party  relies  upon  erroneous  decisions  made  upon  a  trial  before  a 
referee,  it  is  not  necessary  to  make  and  serve  formal  exceptions  to  the 
report  of  the  referee.  If  it  is  claimed  that  the  referee  has  erred  in  his  legal 
conclusions,  then  the  party  must  apprise  his  adversary  of  the  ground  of  his 
objections,  by  serving  exceptions,  in  the  manner  provided  in  the  first  clause 
of  sec.  268  of  the  code  of  procedure. 

An  ordinance  passed  by  a  municipal  corporation  must  be  made  to  conform, 
strictly,  to  the  provisions  of  the  charter. 

The  charter  of  the  village  of  West  Troy  required  the  trustees,  whenever  they 
should  deem  it  necessary  to  make  or  repair  any  highway,  street,  &a  to 
give  a  notice  of  three  weeks,  in  a  newspaper,  requiring  the  owners  of  lands 
to  make  the  improvement,  in  such  a  manner,  and  with  such  materials,  as 
the  trustees  should  direct,  within  six  weeks,  under  the  supervision  of  the 
street  commisioner,  or  that  the  same  would  be  done  by  the  trustees,  and 
the  expense  charged  upon  the  lot  or  lots,  &rC.;  and  in  case  of  the  neglect 
or  refusal  of  such  owner  to  make  the  improvement  specified,  within  the 
time  limited,  the  trustees  were  authorized  to  do  the  same,  and  assess  the 
expenses  upon  the  lots.    On  the  7th  of  December,  1855,  the  trustees  passed 
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an  ordiiiance  requiring  the  owners  of  lots  affected  by  it,  within  six  weeks, 
to  cause  a  street  to  be  pitched  and  graded  opposite  their  respective  lots ; 
and  that  in  case  of  neglect  or  refusal,  the  street  commissioners  should 
cause  the  work  to  be  done  and  the  expenses  to  be  assessed  upon  the  lots. 
On  the  Ist  of  January,  1856 — less  than  a  month  after  the  passage  of  the 
ordinance — the  work  to  be  performed  under  it  was  awardoid  to  McG.,  and 
was  subsequently  done  by  him.  The  ordinance  contained  no  provision 
prescribing  the  manner  in  which  the  work  should  be  done,  or  what  mate- 
rials should  be  used;  and  there  was  no  proof  of  publication  of  the  three 
weeks*  notice  provided  for  by  the  charter,  and  no  delay  of  six  weeks  from 
the  first  publication  of  the  notice,  to  enable  the  owners  to  perform  the  work 
themselves. 

Wdd  that  the  proceedings  under  the  ordinance  were  without  authority  and 
utterly  void;  and  that  as  a  necessary  consequence  no  action  would  lie 
against  the  corporation,  to  recover  for  work  and  labor  done  under  it. 

ffddj  aUOj  that  the  fact  that  the  work  was  done  under  the  direction  of  the 
street  commissioner  did  not  obviate  the  difficulty. 

And  that  a  subsequent  ratification  of  the  contract,  whether  before  or  after 
the  work  was  done,  would  not  make  the  contract  obligatory  upon  the  cor- 
poration. • 

When  the  contract  under  which  work  is  done  for  a  municipal  corporation  is 
void,  because  entered  into  in  violation  of  its  charter,  the  contractor  can  not 
recover  for  the  work  in  any  form ;  neither  under  the  contract  nor  upon  the 
gwmtum  meruit. 

A  person  contracting  with  a  municipal  corporation  is  bound  to  see  that  the 
provisions  of  its  charter  have  been  complied  with ;  and  if  he  proceeds  with- 
out doing  so,  he  must  take  the  consequences  of  his  temerity  or  want  of 
care. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee  in  favor  of  the  plaintiff.  The  action  was  brought 
to  recover  for  work,  labor  and  services  alleged  to  have  been 
rendered  by  one  James  McGrath  for  the  defendants.  It  was 
admitted,  on  the  trial,  that  the  sum  of  $64  was  due  for  work 
done.  The  balance,  $224.18,  the  defendants  claimed  was 
for  work  performed  in  pitching  and  grading  Stafford  street  in 
the  village  of  West  Troy,  under  an  ordinance  passed  by  the 
trustees  on  the  5th  of  December,  1855,  which,  it  was  alleged, 
was  void  on  its  face,  not  being  in  conformity  with  the  pro- 
visions  of  section  51  of  the  charter  of  said  village.  The 
plaintiff,  on  the  trial,  introduced  evidence  to  show  the  pas- 
sage of  the  ordinance^  the  proceedings  under  it,  including  an 
Vol,.  XUII.  4 
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award  of  the  job  to  McGrath^  and  his  working  under  it. 
Various  objections  were  made  to  the  introduction  of  this  evi- 
dence,  upon  the  ground  that  the  ordinance  and  proceedings 
were  void^  the  ordinance  not  having  been  passed  and  the  pro-* 
ceedings  conducted  according  to  the  provisions  of  the  charter. 
The  points  made  will  appear  in  the  opinion  of  the  court. 
The  claim  had,  before  suit  brought,  been  assigned  to  the 
plaintiff.  The  referee  reported  in  favor  of  the  plaintiff,  a 
judgment  was  entered  upon  the  referee's  report,  and  the 
defendants  appealed  to  the  general  term  of  the  supreme  court. 

A,  Kemey^  for  the  appellants. 

P.  W.  Bishop,  for  the  respondent. 

By  the  Courts  Milleb,  J.  A  preliminary  objection  is 
raised  in  this  cause,  as  to  the  right  to  review  the.  decision  of 
the  referee,  upon  the  ground  that  no  exceptions  have  been 
taken  to  the  referee's  report.  It  is  insisted,  that  no  excep- 
tions having  been  taken,  it  is  an  admission  that  none  will  lie ; 
and  in  view  of  the  admissions  made  as  to  the  correctness  of 
the  findings  of  facts  and  conclusions  of  law  of  the  referee,  the 
case  can  not  be  reviewed. 

It  is  no  doubt  essential,  in  order  to  review,  at  general 
term,  any  finding  or  final  decision  of  a  referee  upon  a  ques- 
tion of  law  or  fact,  that  exceptions  should  be  served  to  the 
referee's  report,  within  ten  days  after  notice  of  the  judgment. 
(Godcy  §  268.)  And  when  the  case  does  not  contain  excep- 
tions taken  during  the  trial  or  after  the  judgment,  it  can  not 
be  reviewed  by  the  court,  and  the  appeal  will  be  dismissed. 
(Hunt  V.  Bloomer,  3  Ker,  341.)  But  when  the  party  relies 
upon  erroneous  decisions  made  upon  the  trial,  it  is  not  neces- 
sary to  make  and  serve  formal  exceptions  to  the  report  of  the 
referee.  If  he  insists  that  the  referee  has  erred  in  his  legal 
conclusions,  then  he  must  apprise  the  party  of  the  ground  of 
his  objections,  by  serving  exceptions  in  the  manner  provided 
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in  the  first  clause  of  §  268  of  the  code.  Several  olgectionfl 
were  taken,  on  the  trial  before  the  referee,  to  the  admissioii 
of  testimony  and  otherwise,  and  exceptions  made  to  his  rul-^ 
ings  in  disposing  of  these  objections.  I  think  there  can  be 
no  legal  objection  to  reversing  the  decisions  of  the  referee  in 
the  particulars  named,  and  if  it  be  found  that  he  has  erred 
therein  in  any  way,  to  setting  aside  his  report  for  that  reason. 

It  is  claimed  by  the  defendant  that  the  work  performed  in 
pitching  and  grading  Stafford  street  in  the  village  of  West 
Troy,  for  which  a  recovery  was  had,  was  done  under  an  ordi- 
nance which  was  not  in  conformity  with  the  provisions  of 
sec.  51  of  the  charter  of  the  village.     (Laws  of  1850,  p.  446.) 

By  the  section  of  the  charter  above  cited,  the  trustees  of 
the  village,  when  they  deem  it  necessary  to  make  or  repair 
any  highway,  street,  &c.  are  required  to  give  public  notice  in 
one  of  the  newspapers  printed  in  said  village,  once  in  each 
week  for  three  weeks  successively,  requiring  the  owners  of 
lands  to  do  the  same  in  such  a  manner  and  with  such  mate" 
rials  as  the  board  of  trustees  shall  direct,  within  six  weeks 
from  the  first  publication  of  said  notice,  under  the  supervision 
of  the  street  commissioner,  or  that  the  same  will  be  done  by 
said  trustees,  and  the  expense  thereof  charged  upon  the  lot  or 
lots  respectively  and  be  a  tax  against  the  owner.  And  if  the 
owners  neglect  or  refuse  to  make  the  improvement  specified 
and  required,  within  the  time  limited  therefor,  the  trustees 
are  authorized  to  do  the  same,  and  to  assess  the  expenses 
upon  the  lots  respectively  in  front  of  or  adjoining  said 
improvement. 

The  ordinance  under  which  it  is  claimed  the  work  was 
done,  was  passed  on  the  7th  of  December,  1855.  It  required 
the  owners  of  the  lots  affected  by  it,  within  six  weeks  after 
its  publication,  to  cause  the^treet  to  be  pitched  and  graded 
opposite  their  respective  lots,  and  that  the  sidewalks  and 
gutters  should  be  constructed  so  as  to  conform  to  a  profile 
of  said  street  adopted  by  a  former  board  of  trustees,  and 
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that  ihe  work  should  be  done  under  the  supervision  of  the 
street  commissioner. 

'  It  farther  provided  that  in  case  the  owners  should  refuse 
or  neglect  to  comply  with  its  requisitions  within  the  time 
specified;  the  street  commissioner  should  cause  the  work  to 
be  done,  and  the  expenses  incurred  thereby  should  be  assessed 
upon  the  lots,  according  to  law.  Upon  the  first  of  January 
after  the  passage  of  the  ordinance,  less  than  one  month,  the 
work  to  be  performed  under  it  was  awarded  to  the  assignor 
of  the  plaintifi^,  and  under  this  award  it  appears  to  have 
been  done. 

It  must  be  observed  that  the  ordinance  contained  no  pro- 
vision prescribing  the  manner  in  which  the  work  should  be 
done,  or  what  materials  should  be  used  in  performing  the  job. 
Besides  this,  there  was  no  proof  of  publication  of  the  notice 
of  three  weeks,  provided  for  by  the  charter,  and  no  delay  of 
six  weeks  from  the  first  publication  of  the  notice,  to  enable 
the  owners  to  perform  the  work  themselves,  as  they  have  a 
right  to  do,  within  that  period  of  time.  In  less  than  one 
month  after  its  passage,  without  pursuing  these  plain  provis-* 
ions  of  the  statute,  the  work  was  given  out,  and  they  were 
never  complied  with.  It  is  very  evident  that  the  proceedings 
under  this  ordinance  were  entirely  without  authority,  and 
utterly  void.  As  a  necessary  sequence  no  action  can  lie  to 
recover  for  work  done  under  it.  An  ordinance  passed  by 
a  municipal  corporation  must  be  made  to  conform  strictly  to 
the  provisions  of  the  charter.  (Thompsbn  v.  Schermerhornj 
9  Barh.  152.  2  8dd.  92.)  And  when  the  contract  under 
which  the  work  is  done  is  void,  because  entered  into  in  viola- 
tion of  the  charter,  the  contractor  can  not  recover  for  the 
work  in  any  form,  neither  under  the  contract  nor  upon  the 
quantum  meruit.  {Brady  v.  The  Mayor  of  New  York,  16 
Sow,  432.  20  N.  Y.  Rep.  312.  Bonesteel  v.  The  Mayor 
of  New  York,  20  How.  240.  McSpedon  et  al  v.  The  Mayor 
of  New  York,  Id.  395.) 

Those  who  deal  with  a  corporation,  the  mode  of  whose 
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action  is  limited,  must  take  notice  of  the  restriction  in  its 
charter,  and  see  to  it  that  the  contracts  on  which  they 
rely  are  entered  into  in  the  manner  authorized  by  the  charter. 
(16  Hofv.  432.)  Within  the  rules  laid  down  in  the  author- 
ities above  cited,  I  am  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  recover  for  the  work  done  under  the  ordinance. 
The  fact  that  the  work  was  done  under  the  direction  of  the 
street  commissioner  by  no  means  obviates  the  difficulty. 
This  was  in  accordance  with  the  express  provision  of  the 
ordinance,  and  it  does  not  aid  the  plaintiff's  case  that  a  void 
and  illegal  ordinance  was  carried  into  effect  under  a  compe- 
tent officer.  It  is  said  that  the  defendants  ratified  the  con- 
tract by  auditing  the  bill,  and  by  the  payment  of  part  of 
the  amount.  Even  a  subsequent  ratification  of  the  contract, 
whether  before  or  after  the  work  was  done,  does  not  make 
the  contract  obligatory  upon  the  corporation.  (16  How. 
432.  Hodges  v.  The  City  of  Buffalo,  2  Denio,  113.)  It  is 
also  ui^ed  that  the  question  of  validity  of  the  ordinance  is 
not  in  the  case,  and  that  the  contractor  acted  under  the 
direction  of  the  street  commissioner,  and  only  performed  such 
services  as,  by  section  16  of  the  charter  of  the  village,  the 
commissioner  was  directed  to  have  performed.  The  street 
commissioner  is  only  authorized  to  act  under  the  direction  of 
the  trustees  in  superintending  and  in  carrying  into  execution 
the  ordinances  and  resolutions  of  the  board  of  trustees.  And 
much  of  the  evidence  introduced  by  the  plaintiff  was  designed, 
apparently,  to  establish  that  the  work  was  done  under  the 
ordinance,  and  that  such  was  its  legal  effect.  I  think,  there- 
fore, that  it  can  not  fairly  be  claimed  that  the  work  was  done 
independently  of  the  ordinance,  and  that  its  validity  is  not 
in  question.  The  plaintiff  also  relies  upon  the  finding  of 
the  referee  that  the  work  and -labor  were  performed  for  and  at 
the  request  of  the  defendants,  and  that  no  exception  was 
taken  to  this  finding.  If  no  exceptions  had  been  taken  to 
the  rulings  of  the  referee  upon  the  questions  arising  as  to 
tlie  admissibility  and  the  striking  out  of  evidence,  the  point, 
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perhaps,  would  be  well  taken.  As  the  case  standSi  howeyer, 
with  repeated  decisions  of  the  referee  in  favor  of  evidence  which 
showed  that  the  ordinance  was  invalid^  and  exceptions  taken 
to  hi/s  decisions,  I  think  the  objection  is  not  available.  In  the 
case  before  us  the  equities  are  certainly  with  the  plaintiff, 
and  it  is  very  apparent  that  all  the  parties  acted  under  the 
supposition  and  belief  that  the  contract  was  a  valid  and 
binding  one,  and  that  the  trustees  had  power  to  make  it ; 
but  under  the  rules  of  law  applicable  to  such  cases,  I  do  not 
see,  that  the  plaintiff  has  any  legal  remedy.  The  contractor 
is  bound  to  see  that  the  provisions  of  the  charter  have  been 
complied  with,  and  if  he  proceeds  without  doing  so,  he  must 
take  the  hazards  of  his  temerity  or  want  of  care. 

The  referee  having  erred  in  allowing  $224.18,  with  interest 
from  April  30,  1858,  for  the  labor  and  services  done  in  pitch- 
ing and  grading  Stafford  street,  the  judgment  should  be 
reversed,  unless  the  plaintiff  deduct  that  amount.  If  he 
deduct,  then  judgment  should  be  affirmed  as  to  the  residue, 
without  costs  of  appeal  to  either  party. 

Judgment  accordingly. 


[ALBArr  GSHEBAL  Tbbm,  March  7,  1864.    J^tekham,  MHier  and  ^oOf, 
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For  the  purpose  of  ascertaiDing  ^whether  particular  property  is  situated  with- 
in the  city  of  Brooklyn,  the  line  of  low  water,  as  the  water  flows  in  the 
East  rirer  after  the  land  is  reclaimed  from  the  river  or  hy  the  erection  of 
wharves  and  piers  and  the  filling  in  from  the  shore  for  that  purpose,  is  to 
de  deemed  the  dividing  line  between  the  cities  of  New  Tork  and  Brooklyn. 

The  jurisdiction  of  the  city  of  Brooklyn  must,  from  necessity,  follow  the 
shore  as  it  advances  into  the  river  or  bay,  whether  the  accretion  proceeds 
from  alluvion  or  artificial  deposits  and  erections. 

Piers  and  buildings  which  are  taxed  by  the  city  of  Brooklyn,  must,  in  aa 
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action  against  the  dty,  to  recover  the  value  thereof  on  their  being  destroyed 
in  consequence  of  a  mob  or  riot,  be  regarded  as  within  the  corporate 
limits  and  boundaries  of  Brooklyn. 

The  act  of  April  13,  1855,  "  to  provide  for  compensating  parties  whose  prop- 
erty may  be  destroyed  in  consequence  of  mobs  or  riots,"  was  a  valid  and 
constitutional  act. 

The  duty  and  obligation  of  the  state  to  provide  for  the  safety  of  property 
against  the  destructive  violence  of  mobs  of  lawless  and  riotous  men,  is  too 
plain  for  a  question ;  and  the  suplemental  obligation  imposed  upon  cities 
and  counties  to  provide  compensation  for  the  iiijury  or  destruction  of 
property  which  they  could  not,  or  would  not,  prevent,  is  but  another  appli- 
cation of  the  same  principle  of  public  duty.    JPer  Bbowk,  J. 

THE  plaintiffs  obtained  a  verdict  in  this  action,  under  the 
act  of  the  13th  of  April,  1855, (a)  "to  provide  for  com- 
pensating parties  whose  property  may  be  destroyed  in  conse- 
quence of  mobs  or  riots."  The  property  destroyed  was  a 
grain  elevator  of  great  value,  situate  at  the  Atlantic  dock, 
upon  the  Brooklyn  side  of  New  York  bay,  on  the  night  of 
the  15th  of  July,  1863,  during  the  prevalence  of  the  New 
York  riots.  Judgment  was  entered  upon  the  verdict,  and 
the  defendants  appealed. 

jff.  C.  Murphy  and  J.  W,  Oilbert^  for  the  plaintiflb. 

John  G.  Schumaker,  for  the  defendant. 

By  the  Courts  Brown,  J.  The  question  of  the  carelees- 
ness  and  negligence  of  the  plaintiffs,  and  their  reasonable 
diligence  to  avert  the  injury,  arose  upon  the  evidence,  in  the 
process  of  the  trial.  It  was  distinctly  presented  by  the 
judge  to  the  jury,  without  e*xception,  and  as  they  found  it 
in  favor  of  the  plaintiffs,  the  verdict  upon  the  point  can  not 
be  disturbed.  So,  also,  a  question  was  raised  in  r^ard  to 
the  locus  in  quo;  the  defendant  insisting  that  the  building 
destroyed  was  not  within  the  city  of  Brooklyn.  It  was  sit- 
uated on  what  is  called  the  south  middle  pier  of  the  Atlantic 
dock,  about  the  center  of  the  basin,  and  on  the  end  of  the 
(«)  Laws  of  1856,  p.  800. 
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pier  extending  from  the  main  dock  on  the  south  side  of  the 
basin.  The  pier  was  some  900  feet,  commencing  on  the 
south  side  and  running  north  about  100  feet  from  the  bulk- 
head. The  elevator  building  was  erected  below  low  water 
mark,  in  water  originally  5  or  10  feet  deep,  but  afterwards 
made  20  or  25  feet  deep  by  dredging.  Low  water  mark  is 
claimed  by  the  defendant  to  be  the  dividing  line  between  the 
cities  of  New  Tork  and  Brooklyn.  But  we  think  it  is  low 
water  mark  for  all  the  purposes  of  this  action,  as  the  water 
flows  after  the  land  is  reclaimed  from  the  river  or  bay  by  the 
erection  of  wharves  and  piers,  and  the  filling  in  from  the 
shore  for  that  purpose.  The  jurisdiction  of  the  city  of 
Brooklyn  must  from  necessity  follow  the  shore  as  it  advances 
into  the  river  or  bay,  whether  the  accretion  proceeds  from 
alluvion  or  artificial  deposits  and  erections.  This  is  asserted 
in  Udall  v.  Brooklyn^  (19  John.  175.)  So,  also,  the  act  of 
the  17th  of  April,  1854,  to  consolidate  the  cities  of  Brook- 
lyn and  Williamsburgh  and  the  town  of  Bushwick,  &c. 
bounds  the  consolidated  city  "  west  by  the-  town  of  New 
Utrecht  and  the  bay  of  New  York,"  and  "north  by  the 
East  river."  The  piers  and  buildings  are  taxed  by  the  city 
of  Brooklyn,  and  must  therefore  be  regarded  as  within  its 
corporate  limits  and  boundaries. 

The  first  section  of  the  act  under  which  this  action  is 
brought  declares,  that  "when  any  building  or  other  real  or 
personal  property  shall  be  destroyed  or  injured  in  consequence 
of  any  mob  or  riot,  the  city  or  county  in  which  such  prop- 
erty was  situated  shall  be  liable  to  an  action  by  and  in  behalf 
of  the  party  whose  property  was  thus  destroyed  or  injured,  for 
the  damages  sustained  by  reason  thereof.'"  This  section  re- 
cognizes the  duty  and  obligation  of  the  state  to  secure  and 
protect  the  property  of  the  citizen  from  injury  and  destruc- 
tion by  lawless  and  riotous  bodies  of  men,  and  in  the  event 
of  its  failure  or  inability  to  furnish  such  security  and  pro- 
tection, from  any  causes  other  than  the  carelessness  and  neg- 
ligence of  the  owners  of  such  property,  it  imposes  upon  the 
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political  oommniiity — the  city  orcounty — when  such  property 
shall  be  injured  or  destroyed,  the  further  obligation  of  paying 
the  full  value  thereof,  or  the  extent  of  such  injury,  by  moneys 
to  be  assessed  and  collected  upon  the  taxable  property  of 
such  city  or  county,  in  the  same  manner  as  other  publio 
moneys  are  assessed  and  collected. 

The  principal  question  raised  upon  the  appeal  in  this 
action  is  upon  the  force  and  validity  of  the  act  referred  to, 
and  the  constitutional  power  of  the  legislature  to  pass  the 
law.  If  any  rule  of  legislative  authority  may  be  regarded 
as  settled  and  established  in  the  courts  of  this  state,  it  is 
that  which  declares  that  the  power  of  the  legislature  is 
supreme  in  all  respects,  and  unlimited  in  all  matters  per* 
taining  to  legitimate  legislation,  except  when  it  is  limited  and 
restrained  by  the  fundamental  law.  After  the  numerous  decis- 
ions by  the  courts,  asserting  the  existence  of  this  authority,  to 
the  extent  stated,  we  may  safely  decline  the  attempt  to  re- 
examine and  re-state  it ;  for  it  is  apparent  that  the  subject  is 
in  a  manner  exhausted,  and  his  must  be  a  fertile  mind,  indeed, 
who  can  add  to  the  force  of  the  arguments  already  rendered, 
or  shed  any  additional  light  upon  the  subject.  (Providence 
Bank  V.  Billings^  4  Peters,  561.  McOuHough  v.  Maryland, 
4  Wheat.  428.  The  People  v.  Mayor  of  Brooklyn,  4  Comet. 
419.  Brewster  v.  City  of  Syracuse,  19  New  York  Bep, 
116.  The  Town  of  Guilford  v.  Supervisors  of  Chenango, 
3  Kern,  143.)  In  this  last  case  we  find  the  authority  asserted 
in  these  words:  ^^ Taxation  is  indisputably  a  legislative 
power.  The  constitution  of  this  state  will  be  searched  in 
vain  for  any  clause  which  contains  any  restriction  or  limita- 
tion on  the  taxing  power  of  the  legislature.  Provisions  there 
are,  regulating  the  manner  in  which  bills  appropriating  the 
public  moneys  for  local  or  private  purposes,  or  bills  impos- 
ing taxes,  shaU  be  passed."  After  referring  to  these  provis- 
ions by  their  article  and  section,  the  opinion  proceeds: 
^^  These,  it  will  be  seen,  are  not  limitations  of  the  absolute 
power  of  the  legislature  over  the  public  moneys,  or  of  the 
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like  power  in  the  imposition  of  taxes,  bnt  rules  prescribing 
the  manner  of  its  exercise.  Whenever  these  formalities  are 
observed,  the  legislature  has  the  right  to  appropriate  the  public 
moneys  for  local  and  private  purposes,  and  to  impose  a  tax  upon 
the  property  of  the  whole  or  any  part  of  the  state,  or  any 
particular  and  specified  kind  of  property.'^  The  duty  and 
obligation  of  the  state  to  provide  for  the  safety  of  property 
against  the  destructive  violence  of  mobs  of  lawless  and  riotous 
men,  ia  too  plain  for  question ;  and  the  supplemental  obligation 
imposed  upon  cities  and  counties  to  provide  compensation 
for  the  injury  or  destruction  of  property  which  they  could 
not  or  would  not  prevent,  is  but  another  application  of  the 
same  principle  of  public  duty. 
The  judgment  should  be  affirmed. 

[OsANGB  Obnebal  Tbbk,  September  12,  1864.    Brown,  Latt,  Sentgham 
and  /.  F,  Barnard,  JoBtaces.] 


Sally  Ann  Mackey  vs.  Willla^m  Mackky. 
William  Mackey  vs.  Emoby  F.  Wabbbn  and  Lobenzo 

MOBBIS. 

An  assignment  made  by  a  party  to  bis  aitomey,  of  a  verdict  and  the  jadg-^ 
ment  to  be  entered  npon  it,  to  pay  the  attorney  for  his  services  and  dis- 
barsements  in  the  action,  is  upon  a  good  and  valid  consideration. 

After  a  verdict  for  the  pluntiff,  in  an  action  for  a  personal  tort,  bnt  before 
judgment,  the  plaintiff  assigned  the  verdictj  together  with  the  Judgment  to 
be  entered  upon  it,  to  his  attorney,  in  payment  for  his  services  and  dis- 
bursements :  Sddi  that  the  assignment  had  the  effect  to  transfer  the  ver- 
dict, and  the  judgment  when  entered,  to  the  assignee;  and  that  the  latter 
bad  not  only  a  prior  but  a  superior  equity  to  that  of  the  defendant  claim- 
ing a  right  to  set  off  a  judgment  previously  recovered- against  the  assignor. 

The  equity  to  have  one  Judgment  set  off  against  another  can  not  arise  until 
Judgment  is  actually  recovered  in  the  second  action.  An  assignment  made 
previous  to  that  event,  transferring  a  legal,  or  even  an  equitable  title,  to 
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the  demand,  will  havo  the  effect  of  preventiiig  the  right  of  aet-off  from 
accruing. 
The  case  of  JSrooka  v.  Manford  (15  Abb,  Fr,  Eep,  342)  overruled. 

THE  plaintiff  in  the  first  of  the  above  causes  recovered  a 
judgment  for  costs  against  William  Mackey,  who  was 
plaintiff  in  the  other  suit.  She  sold  and  assigned  her  judg- 
ment for  costs  to  the  defendants  in  the  second  suit,  on  the 
first  of  March,  IB6O.  The  plaintiff  in  the  second  suit  recov- 
ered a  verdict  in  that  suit  for  fiffcy  dollars  damages,  on  the 
fourteenth  day  of  November,  1860,  for  false  imprisonment ; 
and  on  that  day  he  executed  and  delivered  a  formal  assignment 
to  his  attorney  of  the  verdict  recovered,  together  with  the  judg- 
ment to  be  entered  upon  it.  Judgment  was  stayed,  until  ex- 
ceptions taken  by  the  defendants  were  heard  and  decided  at 
general  term.  That  court  decided  the  exceptions  against  the 
defendants,  and  directed  judgment  accordingly.  When  judg- 
ment was  entered,  the  defendants  in  the  second  suit  moved  to 
set  off  their  judgment  in  the  first  suit  against  it,  which  motion 
was  granted.  From  this  order  an  appeal  was  taken  to  this 
court. 

X 

Henry  C7.  Tucker ^  for  the  appellant. 
Warren  dt  Morris^  in  person. 

By  the  Court,  Dakibls,  J.  The  assignment,  the  validity 
of  which  is  in  controversy  upon  this  motion,  was  made  and 
delivered  by  the  party  to  his  attorney  immediately  after  the 
recovery  of  the  verdict.  It  was  made  to  pay,  or  apply  upon, 
a  debt  owing  to  the  attorney  for  his  services  and  disburse- 
ments, which  in  law  constituted  a  valid  consideration.  (  Van 
Pelt  V.  Boyer,  8  How.  319.  Ward  v.  Syme,  9  id.  16 
Roberts  v.  Carter,  17  id.  341.)  And,  in  terms,  it  transferred 
the  verdict  and  the  judgment  to  be  entered  upon  it. 

If  this  assignment  was  valid,  the  motion  to  set  off  the 
judgments  can  not  prevail;  because  the  right  to  set-off  does 
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Bot  arise  until  the  judgment  to  be  affected  by  it  is  recovered 
{Graves  v.  Woodbury,  4  HUl,  559,  and  cases  before  cited.) 
And  an  assignment  previously  made,  transferring  a  legal,  or 
even  an  equitable  title  to  the  demand,  will  have  the  effect  of 
preventing  the  right  of  «8et-off  from  accruing.  {Myers  v. 
Davis,  22  N.  T.  Rep.  489,  493,  494) 

When  the  present  assignment  was  made,  there  was  neither 
a  judgment  nor  the  right  to  enter  one ;  for,  upon  the  defend- 
ants' motion,  judgment  was  suspended,  until  certain  excep- 
tions they  had  taken  were  first  heard,  and  decided  by  the 
general  term. 

This  brings  the  present  controversy  to  the  question, 
whether  the  assignment  had  the  effect  to  transfer  the  verdict, 
and  the  judgment  when  entered,  to  the  attorney.  That 
depends  upon  the  assignability  of  a  demand  for  a  personal 
tort,  after  verdict. 

The  primitive  rule  of  the  common  law  did  not  permit  a 
demand  arising  out  of  a  tort  to  be  assigned.  Claims  of  that 
nature  did  not  survive  the  party  entitled  to  assert  them.  A 
change  was  afterwards  made  in  this  rule,  by  the  enactment  of 
certain  statutes  allowing  the  personal  representatives  to  main- 
tain trespass  de  bonis  asportatis,  where  the  right  of  action 
accrued  in  the  lifetime  of  the  testator  or  intestate.  By  an 
equitable  construction  of  these  statutes,  the  right  of  the  per- 
sonal representatives  to  maintain  the  action  was  afterwards 
extended  so  as  to  include  all  actions  for  damages  occasioned 
by  injuries  to  the  property,  as  distinguished  from  injuries  to 
the  person  of  the  deoeaaed.  The  same  principle  was  embodied 
in  the  statutes  of  this  state.  And  as  a  consequence  resulting 
from  the  enactment  of  these  statutes,  and  the  liberal  con- 
struction to  which  the  courts  subjected  them,  the  doctrine 
was  finally  established  that  all  demands  arising  in  tort,  which 
survived  to  the  personal  representatives,  were  assignable. 
The  right  to  assign  was  held  to  be  coextensive  with  the 
right  of  the  personal  representative  to  redress  for  injuries  to 
the  property  of  the  deceased.     {ITie  People  ex  rel,  Stanton  v. 
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Tioga  Com.  Pleas,  19  Wend.  73.  Zabriskie  v.  8miihy 
3  Keman,  332,  336.  3  S.  S.  &tk  ed.  202,  §§  4,  5.)  The 
same  principle  was  embodied  in  the  code  in  1849.  (Laws 
of  1849,  p.  639,  §  121.)  This  statute  provided,  that  where  the 
canse  of  action  survives,  the  action  may  be  continued  by  or 
against  the  representative,  "or  successor  in  interest,"  of  the 
deceased  party.  The  terms  "successor  in  interest,"  which 
are  used  in  this  provision  of  the  statute,  are  significant,  for 
they  assume  the  assignability  of  all  demands  which  survive  by 
law.  It  is  by  assignment  that  such  a  relation  is  most  com- 
monly created.  This  principle  was  still  further  extended  in 
1857.  An  amendment  was  then  adopted  by  which  actions 
for  mere  personal  wrongs  were  declared  to  survive,  after  ver*- 
dict.  (Latos  of  1867,  vol  2,  552,  553,  §  121.)  By  that 
amendment  it  is  provided,  that  after  the  recovery  of  a  verdict, 
in  actions  for  personal  injuries,  the  action  may  proceed  after 
the  death  of  the  party,  in  the  same  manner  as  where  the  cause 
of  action  previously  survived  by  law;  that  is,  as  declared 
by  the  law  of  1849,  by  or  against  the  personal  representative, 
or  successor  in  interest.  The  demand  is,  under  this  statute, 
invested  with  the  attributes  of  property,  after  verdict,  capa- 
ble of  a  legal  existence  in  and  of  itself. 

But  without  giving  too  much  prominence  to  the  words 
"successor  in  interest,"  the  assignability  of  the  demand,  after 
verdict,  is  sustained  by  extending  to  this  amendment  the 
same  rule  of  construction  that  prevailed  under  the  previous 
statutes.  The  reason  for  applying  it  to  cases  within  the 
intent  of  the  last  amendment  is  precisely  the  same  as  that 
which  first  originated  the  rule  itself. 

The  only  direct  authority  opposed  to  this  conclusion  is  the 
case  of  Brooks  v.  Hanford,  (15  Abb,  Pr.  Sep.  342.)  That 
case  holds  that  a  demand  for  damages,  on  account  of  a  mere 
personal  tort,  can  not  be  assigned  until  a  judgment  is  actually 
recovered.  It  is  a  general  term  decision,  and  for  the  purpose 
of  securing  uniformity  in  the  administration  of  the  law,  should 
be  followed,  unless  very  manifestly  wrong,  or  clearly  in  con- 
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flict  with  the  settled  course  of  previous  adjudications.  Bat 
this  question  was  not  considered,  by  the  court  pronouncing 
that  decision,  in  view  of  the  changes  necessarily  produced  by 
the  recent  amendments  to  the  statute.  And  the  conclusion 
arrived  at  is  also  strikingly  in  conflict  with  the  doctrine 
maintained  in  the  earlier  cases  upon  the  same  subject. 

In  the  case  of  The  People  y.  Tioga  Com.  Pleaa^  (19  Wend, 
73,)  the  instrument  relied  upon  as  producing  a  transfer  of  the 
cause  of  action  was  in  the  nature  of  a  power  of  attorney.  It 
empowered  the  party  to  whom  it  was  given,  to  prosecute  an 
action  For  seduction,  for  the  benefit  of  the  person  receiving  it. 
While  the  court  held  that  it  could  not  have  the  effect  of 
transferring  the  cause  of  action,  it  also  held  that  an  equitable 
right  to  the  money  recovered  was  created  by  it.  Co  wen,  J. 
says:  '^Suppose  Stanton  had  got  the  money,  could  Thomas 
have  recovered  it  of  him  ?  I  should  think,  not  a  cent  of  it." 
In  Stanton  v.  ThomaSj  (24  Wend,  70,)  the  same  instrument 
again  came  before  the  court  for  consideration.  That  was  an 
action  by  the  party  receiving  the  power  of  attorney,  against 
the  nominal  plaintiff,  who  had  afterwards  collected  the  money 
recovered  by  the  judgment.  The  action  was  assumpsit  for 
money  had  and  received.  Nelson,  J.  delivering  the  opinion 
of  the  court,  in  reference  to  the  effect  of  the  power  of  attor- 
ney upon  the  right  of  action,  remarks :  "Upon  fiiir  construc- 
tion, it  is  a  power  coupled  with  an  interest,  and  carries  by 
implication  the  beneficial  right  of  the  cause  of  action,  and 
was  so  intended  by  the  parties.  The  money  belongs  to  the 
assignee,  in  equity  and  conscience,  and  is  wrongfully  vdth- 
held."  And  again:  "It  belongs  to  the  plaintiff,  has  been 
received  in  fraud  of  his  rights,  and  it  is  held  against  duty 
and  conscience."  Under  these  authorities  the  assignment  in 
question,  of  the  verdict  and  the  judgment  when  entered,  cer- 
tainly conferred  upon  the  assignee  an  equitable  right  to  the 
money  recovered,  superior  to  that  which  would  have  otherwise 
attached  in  favor  of  the  moving  party,  because  it  was  prior 
in  point  of  time ;  for  the  equity,  to  have  one  judgment  set 
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off  against  the  other^  could  not  arise  until  judgment  was  actur 
ally  recoTered.  The  assignee  recovered  the  verdict  as  the 
attorney  of  the  assignor,  and  through  his  subsequent  exer- 
tions and  necessary  disbursements  secured  a  judgment  upon 
it.  He  has  not  only  a  prior  but  a  superior  equity  to  that  of 
the  party  claiming  the  benefit  of  a  set-off.  Bradley  v.  Booty 
5  Paige,  640.  Stanton  v.  Tioga  C.  P.  supra.  22  N.  Y. 
Sep.  493.)  Precisely  the  same  question  was  presented  to 
this  court  at  general  term  in  the  sixth  district,  where  a  ver* 
diet  recovered  in  an  action  of  slander  was  assigned,  before 
judgment,  by  the  plaintiff,  to  his  attorney.  The  assignment 
was  substantially  the  same  as  the  one  now  in  question,  and 
was  made  after  the  recovery  of  the  judgment  by  the  defend- 
ant, which  he  moved  to  set  off.  But  the  motion  was  denied, 
the  court  holding  that  even  though  the  verdict  might  not  be 
assignable,  yet  the  assignment  conferred  an  equitable  right  to 
the  money  upon  the  attorney,  superior  to  the  right  of  set-off 
urged  by  the  defendant.  (Nash  v.  Hamilton^  3  Abb.  Pr.  B. 
35.)  It  follows  that  the  case  of  Brooks  v.  Hanford  must  be 
overruled,  and  that  the  judgment  assigned  to  the  defendant  can 
not  be  set  off  against  that  recovered  upon  the  verdict  assigned 
by  the  plaintiff  to  his  attorney.  And  it  is  therefore  unnecessary 
to  examine  the  question  whether  the  set-off  would  be  allowed 
when  its  effect  would  be  to  defeat  the  attorney's  lien  for  ser- 
vices and  disbursements,  in  a  case  where  the  client  is  insol- 
vent. The  order  appealed  from  should  be  reversed,  and  the 
motion  denied,  without  costs. 

[Eris  Gbvebal  Tbrx,  Noyember  21,  1S64.    Jkmidi^  OrofW  and  Marvin, 
JoaUces.] 
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wh  17!      Hannah  T.  White  and  others  V8.  Hbnry  W.  Hicks^  8ur- 
viviDg  executor  &c.  and  others. 

H.  gave  to  his  executors  the  smn  of  $100,000,  in  trust  to  pay  over  the  income 
to  his  daughter,  R.,  during  her  life,  and  in  case  she  should  have  no  children 
or  grandchildren  living  at  the  time  of  her  death,  then  in  trust  to  pay  over 
one  half  of  such  sum,  viz.  |50,000,  to  such  person  or  persons,  whether  her 
hushand  or  otherwise,  as  she  might  hy  last  will  and  testament  appoint. 
R.  made  a  will  by  which  she  gave  her  hushand  |50,000,  in  general  terms, 
and  without  any  reference  to  the  power  of  appointment  given  her  hy  the 
will  of  her  father.    Edd  that  the  will  was  a  valid  execution  of  the  power. 

Sddt  uisoy  that  evidence  as  to  the  drcumstances  or  condition  of  the  property  or 
fund  in  the  hands  of  H.'s  executors ;  to  show  that  R.'s  own  savings  or  property 
was  not  sufficient  to  answer  the  special  legacies  bequeathed  by  her  will ; 
and  of  other  extrinsic  facts,  as  distinguished  ft-om  what  she  said,  at  or 
about  the  time  of  executing  her  will,  was  properly  received. 

ELIZA  H.  HICKS  EIEBEN,  who  was  the  daughter  of 
Samuel  Hicks,  deceased,  died  in  the  year  1855,  leaving 
her  husband  surviving,  but  no  descendants.  During  her 
last  illness,  and  shortly  before  her  death,  she  made  a  will, 
which  was  duly  admitted  to  probate  in  1857.  This  instru- 
ment was  drawn  by  the  attending  physician,  Dr.  Cheeseman. 
By  its  provisions  she  gave  to  her  husband,  Pierre  Bieben, 
^50,000;  to  Hannah  T.  White,  #20,000;  to  Samuel  Hicks 
Seaman,  $5000;  to  Maria  W.  Corlies,  $1000;  to  Fanny 
Haff,  $1000 ;  to  Luther  Terry,  $1000.  The  residuary  clause 
was  in  the  following  terms :  ^^  The  remainder  to  be  equally 
divided  between  my  cousins  Elizabeth  White,  Sarah  Hicks 
White  and  Cornelia  White.  All  my  clothing,  jewelry,  books, 
papers  and  personal  property  contained  in  the  Metropolitan 
Hotel,  and  No.  10  West  Fourteenth  street,  the  bureaus, 
boxes  and  trunks  to  be  given  unopened  to  my  cousins,  Eliz- 
abeth White  and  Sarah  Hicks  White,  for  their  use  and  con- 
trol ;  the  paintings  at  No.  10  West  Fourteenth  street^  I  give 
to  my  brother  Henry  W.  Hicks ;  the  one  at  the  Metropolitan 
Hotel,  by  J.  Terry,  to  be  given  to  any  public  institution  he 
may  choose  to  name."    The  will  further  provided  that,  in 
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case  of  the  decease  of  her  husband^  the  $50,000  given  io 
him  should  go  in  various  sums  to  John  Bieben,  Caroline 
Hicks  Seaman,  John  Hicks,  John  W.  Haydock,  Mrs.  Chap- 
man and  Elizabeth  White.  If  nothing  could  be  heard  of 
her  husband,  the  legacy  of  $50,000  was  to  be  held  in  trust 
for  his  benefit  for  ten  years  by  Dr.  Cheeseman,  Edward  H. 
White  and  Henry  W.  Hicks.  Pierre  Rieben,  the  husband, 
.  was  living  at  the  decease  of  his  wife,  and  is  now  a  lunatic  in 
charge  of  a  committee  in  Switzerland. 

By  the  will  of  Samuel  Hicks,  the  father  of  Mrs.  Bieben, 
proved  in  1837,  she  was  entitled  to  the  income  of  the  sum 
of  $100,000,  given  in  trust  to  the  executors  of  Samuel 
Hicks,  viz.  Henry  W.  Hicks,  one  of  the  above  named  defend- 
ants; and  John  H.  Hicks,  now  deceased  >  also  to  the  use  for  life 
of  the  premises  No.  245  Broadway,  and  to  certain  household 
fEDmiture  absolutely^  That  will  also  contained  the  following 
power  of  appointment  as  to  the  $100,000  in  trust  to  the 
executors.  '^  But  if  she  has  no  children  or  grandchildren  living 
at  the  time  of  her  death,  then  in  trust  to  pay  over  one  half 
thereof,  to  wit,  $60,000,  to  such  person  or  persons,  whether 
her  husband  if  she  bS  married,  or  otherwise,  as  she  may  by 
last  will  and  testament  appoint;  but  the  other  half  of  said 
fiEind,  it  is  my  will,  shall  become  part  of,  and  go  with  the 
residue  of  my  estate.''  The  residue  was  given  equally  to 
her  brothers,  John  H.  Hicks  and  Henry  W.  Hicks.  This 
disposition  was  not  accompanied  by  any  express  limitation 
over,  in  default  of  an  appointment.  The  daughter  was  an 
invalid,  before  her  father's  death,  and  she  so  continued  ever 
afterwards.  Subsequently  to  her  father's  death  she  resided 
in  France,  for  many  years.  She  married  Pierre  Bieben 
December  15,  1847.  Her  net  income  was  about  $12,000 
per  annum.  Besides  the  personal  chattels  mentioned  in  her 
will,  Mrs.  Bieben  owned  certain  moneys  and  investments  in 
her  own  right,  being  the  accumulations  of  her  income,  and 
amounting  to  $53,950.  The  general  legacies  in  her  will 
amounted  to  $82,000. 
Vol.  XLIIL  5 
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The  present  action  was  instituted  by  the  legatees  under  her 
will^  against  Henry  W.  Hicks  as  surviving  executor  of  Samuel 
Hicks,  deceased,  and  the  executors  of  John  H.  Hicks,  deceased, 
to  recover  the  $50,000  over  which  Mrs.  Bieben  had  a  power  of 
appointment,  under  her  father's  will,  on  the  ground  that  her 
own  will  effected  a  good  and  valid  exercise  of  that  power. 

It  appeared  that  Mrs.  Biebien's  brothers  never  set  apart  her 
$100,000,  but  that  having  continued  the  mercantile  business 
in  which  they  were  partners  with  their  father,  they  absorbed 
in  its  operations  the  whole  of  her  father's  estate.  The  mer- 
cantile firm  also  collected  the  rents  of  the  house  in  Broadway. 
The  firm  supplied  her  with  funds  as  required,  upon  her  order, 
or  by  remittance  on  her  request.  They  kept  accounts  accord- 
ingly ;  and  her  brother,  Henry  W.  Hicks,  from  time  to  time, 
rendered  her  accounts,  and  advised  her  as  to  the  amount  of 
her  estate.  He  made  some  investments  out  of  her  income,  on 
bonds  and  mortgages,  to  the  amount  of  $16,500,  but  he  retain- 
ed the  securities  in  his  personal  custody.  Mrs.  Bieben  '^  never 
saw  any  accounts  which  were  kept  concerning  her  father's 
estate  or  her  own,  or  had  any  knowledge  concerning  such  ac- 
counts or  skill  in  or  acquaintance  with  accounts."  Henry  W. 
Hicks,  who  is  her  surviving  brother,  and  the  only  surviving 
executor  of  her  father's  will,  was  examined  on  the  trial,  as  a 
witness  for  himself  and  his  co-defendants.  His  testimony 
showed  that  all  her  money,  as  well  that  which  was  techni- 
cally her  own,  as  that  over  which  she  had  the  power,  remained 
a  common  fund  in  the  hands  of  the  mercantile  firm ;  and 
that  whilst  all  her  dealings  were  nominally  with  the  firm, 
her  brothers,  and  the  survivor  of  them,  managed  the  whole 
fund  as  they  or  he  saw  fit.  She  at  all  times  acquiesced  in 
their  action,  without  inspection  or  scrutiny. 

Parol  evidence  was  adduced,  on  the  trial,  to  bear  upon  the 
question  of  intention  to  execute  the  power,  by  Mrs.  Bieben ;  as 
to  her  bodily  condition  at  the  execution  of  her  will ;  and  of 
extrinsic  circumstances  relating  to  herself  or  her  estate.  The 
evidence  was  objected  to,  but  admitted,  by  the  judge. 
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And  it  was  agreed  that  it  ehonld  be  considered  as  duly 
excepted  to,  '^bo  that  every  part  of  the  same  which  was  not 
admissible  might  be  stricken  out  and  wholly  disregarded/' 

A  judgment  was  rendered,  at  a  special  term,  declaring  that 
Mrs.  Bieben  had  duly  executed  in  favor  of  the  plaintiffs  a 
general  testamentary  power  to  dispose  of  ^50,000,  conferred 
upon  her  by  the  will  of  her  father.  From  that  judgment 
the  residuary  legatees  appealed. 

Joseph  J.  Marrin  and  A.  W.  Brac^ord,'foT  the  appellant. 
I.  A  power  is  a  mere  authority  by  the  owner  of  property, 
real  or  personal,  to  do  some  act  in  respect  thereto  which  such 
owner  might  himself  lawfully  perform.  If  a  valid  appoint* 
ment  be  made  under  such  authority,  the  donee  takes  title 
under  the  grantor  of  the  power.  The  exercise  of  the  power 
by  an  appointment,  whether  by  deed  or  will,  operates  not  as 
a  gift  of  the  appointor's  own  property,  but  as  a  gift  of  the 
property  of  the  grantor  of  the  power. 

II.  There  must,  therefore,  be  a  necessary  and  manifest  dis- 
tinction between  the  mode  of  parting  with  the  grantor's  own 
property,  and  the  mode  of  disposing  of  the  property  of  an- 
other, under  a  power.  (1.)  The  former  wiU  pass  by  deed  or 
will  purporting  simply  to  convey  or  devise  the  owner's  prop- 
erty. (2.)  The  latter  will  not  pass  by  such  an  instrument, 
because  it  is  not  the  property  of  the  grantee  of  the  power. 

III.  It  is  a  well  settled  rule  at  common  law,  that  a  mere 
general  devise  or  bequest,  however  unlimited  in  terms,  will 
not  comprehend  the  subject  of  the  power,  but  will  be  attrib^ 
uted  or  applied  to  the  testator's  own  estate,  and  not  to  the 
estate  of  the  grantor  of  the  power.  There  being  a  distinc- 
tion between  a  person's  own  property  and  the  property  of 
another  disposable  by  a  power,  "if  that  distinction  exists, 
it  is  impossible  that  the  power  can  be  executed  by  the  very 
words  by  which  property  is  given."  (Bradly  v.  WestcoU, 
13  Ves.  444.) 

JY.  A  will  disposing  of  real  estate  operated  at  common 
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law^  and  also  under  the  statutes  32^  34  and  35  Hen.  8^  in 
the  nature  of  a  conyeyanc^,  and  conaequenti j  extended  only 
to  hereditaments  belonging  to  the  testator  when  he  made  the 
devise.  (1  Jarman^  43.)  (1.)  A  will  of  real  estate  was^ 
therefore,  in  the  nature  of  a  qonyeyance  or  appointment  of  a 
particular  estate.  (2.)  And  if  at  the  time  of  the  execution 
of  the  will  the  testator  had  no  real  estate,  hut  had  a  power 
of  appointment  over  the  real  estate  of  another,  a  general 
devise  was  held  an  appointment,  because,  to  give  any  effect 
to  the  instrument,  the  intent  to  execute  the  power  must 
be  inferred.  (3.)  But  if  the  testator  had  any  real  estate 
of  his  own,  the  intent  to  execute  the  power  could  not  be 
inferred,  there  being  something  upon  which  the  will  could 
take  efifect,  as  the  property  of  the  testator.  {Sir  Edward 
Clere'9  case,  6  Coke,  176.)  ^^It  is  well  settled,  that  a  gen-, 
end  disposition  of  all  the  lands  of  a  party,  or  all  his  lands  in 
a  particular  county  or  place,  will  not  pass  lands  which  the 
party  has  merely  a  power  to  dispose  of,  provided,  at  least,  he 
has  other  lands  to  answer  to  the  words."'  (2  Chance  on 
Powers  J  84,  92,  98.  Sugden  on  Foipers,  385.)  In  Lewis  r. 
LUweUyny  {Twmer  dk  JRuss.  104,)  a  testator  having  a  power 
of  appointment  over  certain  freehold  and  copyhold  estates, 
and  being  seised  of  other  freehold  estates,  devised  all  his  free* 
hold  and  copyhold  estates  without  reference  to  the  power. 
It  was  held  that  the  power  was  duly  executed  as  to  the  copy- 
hold, but  not  as  to  the  freehold,  there  being  a  subject  for 
that  branch  of  the  devise.  In  Napier  v.  Napier y  (1  Simons j 
28,)  the  testator  inade  a  general  devise  of  all  his  lands  in  nine 
parishes ;  in  five  of  them  he  had  no  lands  of  his  own,  but 
there  were  lands  over  which  he  had  a  power  of  appointment ; 
in  the  others  he  had  lands  in  fee,  and  there  were  also  lands 
over  which  he  had  a  power.  It  was  held  that  the  estates 
under  the  power  passed  only  in  those  parishes  where  the 
testator  had  no  lands  of  his  own.  In  Lovell  v.  Knight j 
(3  Bim.  273,)  the  words  of  the  will  were:  "The  whole  of 
my  property,  both  real  and  personal,  and  whatever  I  may 
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possess  at  the  time  of  my  decease."  The  vice-chanceDor 
said:  ^^I  apprehend  it  to  be  perfectly  settled^  that  whenever 
a  will  is  coached  in  such  terms  that,  on  the  face  of  it,  it 
appears  to  express  an  intention  to  pass  the  general  property 
which  belongs  to  the  party  making  the  will,  such  a  will  will 
not  be  deemed  an  execution  of  the  power  with  regard  to  any 
specific  property.^'  (2  Bing,  AVI.  10  Moore,  113.  6  Sam. 
&  OrtsB.  720.  8  Dotal  dk  Ryl  514.  6  Bing.  475.)  In 
Roohe  V.  NotoeU,  (4  Bligh,  151,)  the  testator  owned  a  moiety 
of  certain  land  in  the  county  of  S.  in  fee,  and  the  other  moi- 
ety he  held  as  tenant  for  life,  with  power  of  appointment, 
and  it  was  held  that  the  part  under  the  power  did  not  pass 
by  a  devise  of  all  his  freehold  estate  in  the  county  of  S.  The 
will  was  sustained  as  a  valid  execution,  in  the  common  pleas ; 
but  judgment  was  reversed  in  the  house  of  lords,  where  Lord 
Tenterden  said  that  it  was  the  better  course  to  abide  by  general 
rules  and  principles,  and  not  to  be  led  €tside  by  subtle  dis- 
tinctions and  considerations  of  hardship  in  particular  cases ; 
otherwise  one  uncertainty  would  arise  after  another,  and  the 
end  would  be  inextricable  confusion. 

V.  The  statute  having  changed  the  rule  as  to  a  general 
devise  of  real  estate,  the  exceptions  to  the  rule  of  refusing  to 
look  outside  of  the  will,  in  case  of  a  general  devise,  would  no 
longer  exist.     (1.)  As  the  effect  of  our  statute  of  wills  was 
to  alter  the  common  law  rule,  that  all  devises  are  in  their 
nature  specific,  and  to  give  effect  to  a  general  devise  over  all 
the  real  estate  owned  by  a  testator  at  the  time  of  his  decease, 
the  rule  in  respect  to  a  general  devise  of  real  estate  would  be 
assimilated  to  the  rule  in  respect  to  a  general  bequest  of  per- 
sonal estate ;  for  though  the  testator  have  no  real  estate  at 
the  time  of  making  the  will,  h^  may  acquire  some,  and  words 
of  general  devise,  therefore,  have  meaning,  without  resorting 
to  property  embraced  under  a  power.     {Sugd.  on  Pow.  423.) 
(2.)  The  statute  as  to  powers  has  provided,  perhaps  for  this 
reason,  that  <<  lands  embraced  in  a  power  to  devise  shall  pass 
by  a  will  purporting  to  convey  all  the  real  property  of  the 
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testator,  unless  the  intent  that  the  will  shall  not  operate 
as  an  execation  of  the  power  shall  appear  expressly,  or  by 
necessary  implication."  (1  B.  S.  737,  §  126.)  (3.)  The 
statute,  however,  does  not  relate  to  personal  estate,  which  is 
still  left  under  the  dominion  of  the  rules  of  the  common  law. 
VI.  In  respect  to  personalty,  the  rule  has  been  always 
strict  and  undeviating,  that  you  can  not  look  beyond  the  face 
of  the  will  for  an  intent  to  execute  the  power.  (1.)  If  the 
testator  have  personal  property  of  his  own,  general  bequests 
must  be  held  to  refer  to  his  own  property.  (2.)  If  he  have 
no  property  of  his  own  at  the  date  of  the  will,  yet  as  future 
gains  will  pass,  it  can  not  be  inferred  that  he  did  not  intend 
what  he  might  acquire  in  future.  So  the  gift  of  the  residue 
covers  all  lapses.  (3.)  In  a  will  of  personal  estate,  a  testator 
is  presumed  to  speak  as  of  the  time  of  his  death,  and  not  in 
reference  to  any  prior  or  subsequent  period.  (  Van  Vechten  v. 
Van  Vechten,  8  Paige,  104.)  (4.)  No  ambiguity,  therefore, 
can  be  raised  by  the  testator  making  general  legacies,  which 
he  has  not  sufficient  assets  to  meet  at  the  time  of  making  the 
will,  and  there  being  no  ambiguity,  parol  evidence  can  not 
be  given  to  show  an  intention  not  to  be  found  within  the 
will.  {Mann  v.  Mann,  1  John.  Ch.  231.  Bunner  v.  Storm^ 
1  Sand,  C.  B,  357.)  (5.)  If  parol  evidence  can  be  given,  the 
object  of  the  statute  requiring  wills  to  be  in  writing  must  be 
defeated.  When  there  is  no  ambiguity  on  its  face,  and  none 
raised  on  its  application,  there  is  nothing  to  explain  by 
extrinsic  proof.  (6.)  There  is  no  case  authorizing  the  recep- 
tion, as  evidence,  of  what  the  testator  eaid  before  or  after,  or 
at  the  time  of  execution.  (7.)  The  intention  to  execute  the 
power  must  be  clear.  (2  Chance  on  Potv,  92.)  "If  it  be 
doubtful  under  all  the  circumstances,  that  doubt  will  prevent 
it  from  being  deemed  an  execution  of  the  power.''  {Blagge  v. 
Miles,  1  Story's  C.  B.  426.)  Slight  circumstances  of  con- 
formity or  difference  will  not  amount  to  a  sufficiently  clear 
indication  of  intention.  {Sugden^  417,  423.  Bennett  v. 
Aburrowj  8  Ves.  609.)    As  where  the  husband  had  power 
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to  devise  after  the  death  of  his  wife^  and  he  made  a  general 
disposition  to  take  effect  after  his  wife's  death,  held  no  evi- 
dence of  intention  to  execute  the  power.  "The  instrument 
being  executed  in  the  manner  required  by  the  power,  goes  for 
nothing."  {Sugden,  417,  423.  2  Cfhance  on  Pow.  92.) 
The  mere  gift,  as  an  ordinary  legacy,  of  the  precise  sum 
which  the  testator  has  power  to  appoint,  is  not  deemed  a  ref- 
erence to  the  power.  (Jones  v.  Tucker,  2  Meriv.  533.)  The 
intent  must  be  so  clear  that  no  other  reasonable  intent  can 
be  imputed  to  the  will.  (4  Kent's  Com.  375.)  The  terms 
must  ** demonstrate"  that  the  testator  "had  the  power  in 
bis  contemplation,"  and  "  intended  by  his  will  to  execute  it." 
{Lord  Chief  Justice  Best  in  Noxvell  v.  JRoake,  2  Bing.  497, 
504.)  (8.)  Before  the  act  authorisiDg  married  women  to 
devise  and  bequeath  real  and  personal  estate,  the  mere  fact 
of  making  a  will  might,  perhaps,  be  some  evidence  of  an 
intent  to  execute  a  power ;  and  yet  this  circumstance  was 
never  held  sufficient  to  disturb  the  rule.  (9.)  There  are 
instances  where  the  intent  has  been  inferred,  in  cases  of 
general  devise,  but  they  are  characterized  by  the  fact  that  the 
testatrix  had  a  right  of  property  of  her  own  in  the  subject  of 
the  power,  to  which  words  of  general  devise  could  be  applied. 
Thus  in  Bradish  v.  Gibbs,  (3  John,  Ch.  523,)  the  subject 
of  the  power  was  real  estate,  belonging  to  the  wife,  and  set- 
tled on  her  by  ante-nuptial  contract,  with  a  power  of  appoint- 
ment. She  made  a  general  will,  leaving  all  her  property 
to  her  husband,  and  it  was  held  a  due  execution  of  the 
power.  In  Blagge  v.  MillSy  (1  Story's  (7.  R.  426,)  there  was 
no  doubt  as  to  the  intent.  This  case  related  to  real  estate, 
was  a  general  devise,  and  the  testatrix  had  no  land  to  answer 
it  except  that  over  which  she  had  a  power.  {See  also  Hales 
V.  Margemmj  3  Ves.  299.)  • 

YII.  Evidence  to  show  that  the  testator's  own  estate  was 
insuflScient  for  the  purposes  of  the  will  can  not  be  received. 
In  Andrews  v.  Emmot,  (2  Bro.  Ch.  Cas.  297,)  the  testator 
having  power  over  £3000,  originally  the  property  of  his  wife, 
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gave  by  hif  will  Beveral  l^^ies,  and  then,  after  the  death  of 
his. wife,  the  residue  to  the  defendant.  It  was  held  that  the 
power  was  not  executed,  the  same  not  haring  been  referred 
to  nor  any  thing  appearing  to  indicate  an  intention  to  exe- 
cute  it.  ETidence  to  show  the  testator's  own  estate  was 
insufficient  for  the  purposes  of  his  will,  without  the  £3000, 
rejected.  In  HaXts  y.  Margerwm,,  (3  Vea,  301,)  the  master 
of  the  rolls  said:  ^^ Andrews  v.  Emmot  is  a  leading  case,  and 
has  perfectly  and  clearly  established,  that  to  execute  a  power . 
there  must  be  a  direct  reference  to  it,  or  a  clear  reference  to 
the  subject,  or  something  upon  the  face  of  the  will,  or  inde- 
pendent of  it,  some  circumstance  which  shows  the  testator 
could  not  have  made  that  disposition  without  having  intended 
to  comprehend  the  subject  of  the  power."  In  Nannock  v, 
Horton^  (7  Vea.  391,)  a  power  of  appointment  of  personal 
property  was  held  not  to  be  executed  by  a  will  having  no 
reference  to  the  power  or  the  subject  of  it.  The  court  refused 
to  inquire  into  the  circumstances  of  the  property,  to  deter- 
mine if  it  were  alluded  to  in  the  will.  The  chancellor  said : 
'^Tbe  case  of  Andrews  v.  Hmmotj  and  the  others  of  that 
class,  are  clear,  distinct  and  positive,  and  express  to  the  point 
that  you  are  not  to  inquire  into  the  circumstances  of  the  tes- 
tator's property  at  the  date  of  the  will,  to  determine  whether 
he  was  exercising  the  power  or  not."  In  Webb  v.  JETonner, 
(1  J.  &  Walk.  532,)  a  testator  having  power  to  appoint  a 
sum  in  the  funds,  made  a  general  will  bequeathing  all  his 
personal  estate,  ^^  consisting  of  money  invested  in  any  of  the 
public  funds,  household  furniture,"  &c.  and  it  was  decided 
not  to  be  an  execution  of  the  power,  the  court  saying,  ^^  the 
circumstance  of  his  having  no  other  funded  property  is  not  to 
be  adverted  to,  on  the  question  whether  he  was  or  was  not 
executing  the  power."  •  In  Jones  v.  Tucker,  (2  Meriv.  533,) 
there  was  a  devise  of  real  estate,  with  direction  to  sell,  and 
out  of  the  produce  to  pay  £100  to  such  person  as  E.  8. 
should  appoint.  E.  S.  by  will,  without  reference  to  the 
power,  gave  £100  and  her  household  furniture  to  the  plain- 
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ti£  It  was  charged  bj  the  bill,  and  not  denied^  that  the 
testatrix  had  no  personal  property  at  the  time  of  her  death, 
except  fomiture  of  small  yalue,  and  an  inqniry  was  asked  as 
to  the  state  of  her  property  at  the  time  of  making  her  wiUy 
with  the  view  of  showing  that  she  must  have  intended  the 
gift  of  £100  as  an  execution  of  the  power ;  but  the  inquiry 
was  refuatdy  and  the  bill  dismissed.  It  was  held  that  there 
could  be  ^^no  inquiry  as  to  the  quantum  of  personal  property, 
.to  determine  whether  a  gift  is  or  is  not  in  execution  of  a 
power/'  In  Orant  v.  Lynam^  (4  Buaa.  296,)  the  master  of 
the  rolls  said:  '^A  general  gift  of  moneys,  securities  for 
moneys  and  other  personal  chattels,  which  are  in  their  nature 
sulgeot  to  constant  change  and  fluctuation,  stand  upon  very 
different  principles  from  freehold  property ;  and  as  to  them, 
the  will  must  refer  to  them  as  the  subjects  of  the  power,  or 
they  will  not  pass/'  In  Bradly  v.  Westcott,  (13  Vea.  444,) 
the  testator  authorissed  his  wife  to  leave  by  will  £500  and 
other  articles.  She  made  a  will  without  any  reference  to  the 
power,  speaking  oolj  of  ^^my  personal  estate,''  &c.  and  '^all 
my  estate  and  interest  therein/'  The  court  held  there  was 
no  execution  of  the  power. 

VIII.  Parol  proof  b^ing  inadmissible  to  prove  intention, 
it  is  incompetent  to  show  in  that  way  that  the  testatrix 
supposed  or  knew  she  was  in  extremis,  (1.)  Where  the 
fact  appears  on  the  face  of  the  will,  (2  Chance  an  Pow.  97, 
§  1672,)  no  parol  proof  would  be  necessary;  but  even  then 
the  rule  could  have  no  exception  without  abrogating  en- 
tirely the  grounds  upon  which  it  exists.  Suppose,  for  exam- 
ple, a  testator  having  made  a  will,  believing  himself  in 
extremiSf  should  recover ;  that  fact  would  not  be  allowed  to 
change  the  rule  that  the  will  passes  all  personal  property 
subsequently  acquired.  Unless  the  ViU  be  signed  at  the 
moment  of  death,  there  is  opportunity  for  the  personal  estate 
to  increase;  (2.)  The  testator  can  not  know  whether  he  shall 
recover  or  die ;  his  expectation  may  be  defeated  by  the  event ; 
the  law  can  not  therefore  infer  that  he  knew  that  he  would 
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have  no  other  personal  property.  Where  the  testator  has, 
or  supposes  he  has,  property  to  which  the  will  can  apply, 
the  bequest  is  held  to  relate  to  that  alone.  If  he  have  none, 
still,  as  he  may  acquire  in  future,  there  remains  a  subject  for 
the  will.  Even  if  the  fact  that  the  will  is  made  in  extremis 
may  affect  the  latter  rule,  it  can  not  the  former,  for  there  is 
property  in  his  belief  to  meet  the  will. 

IX.  If  it  be  said  that  the  will  can  not  be  satisfied  without 
embracing  the  subject  of  the  power,  so  it  may  be  said,  the 
will  can  not  be  satisfied  as  to  the  amount  of  legacies  unless 
it  be  taken  as  a  general  will.  If  it  be  a  general  will,  it  can 
not  in  the  same  breath  be  an  execution  of  the  power. 

X.  The  failure  of  the  trustees  to  set  apart  and  invest  sep- 
arately the  fund  in  question  could  not  affect  the  rule  of  law 
as  to  appointments,  nor  as  to  the  intent  of  the  testatrix. 
In  whatever  form  it  was  placed  or  existed,  the  right  to  dis- 
pose of  half  of  it  was  a  mere  power  given  by  the  will  of 
Samuel  Hicks.  There  should  be  a  decree  reversing  the 
judgment  at  special  term,  and  declaring  that  the  will  is  not 
a  valid  execution  of  the  power. 

J8.  F.  Dunning  and  C.  (yCcmor,  for  the  respondents. 
I.  Adopting  the  principles  of  §  126  in  our  statute  of  1830 
relative  to  powers,  and  perhaps  improving  on  its  phraseology, 
the  parliament  of  Great  Britain,  on  July  3,  1837,  enacted, 
in  substance  that  testamentary  dispositions  of  his  or  Ae9* 
property  made  by  the  donee  of  a  general  power,  such  as  that 
possessed  by  Mrs.  Bieben,  should  be  construed  to  include  the 
property  embraced  by  the  power  ^^unless  a  contrary  intention 
shall  appear  by  the  will."  (1  Vict.  ch.  26,  §  27.)  Independ- 
ently of  this  foreign  statute,  and  without  claiming,  for  the 
present,  any  aid  from  our  own,  the  plaintiffs  insist  that 
according  to  the  common  law,  as  enunciated  in  the  English 
judicial  decisions,  Mrs.  Bieben's  will  should  be  adjudged  a 
valid  and  effectual  disposition  of  $50,000  under  the  power 
in  her  father's  will.    1.  In  order  to  evade  restraints  upon  the 
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priYil^e  of  deyising,  (1  Jarman's  FoweU  on  Dev.  5,  6,)  and 
also  to  facilitate  dispositions  of  the  realty  inter  vivoSy  {Sugd. 
OH  Pow.  Bth  ed.  ch.  1,  §  1,  subs.  27,  28,)  English  conveyan- 
cers constructed  a  very  artificial  method  of  procedore  by 
which  an  absolute  ovmerahip  of  real  estate,  with  perfect  con- 
trol and  unlimited  authority  to  alienate,  was  enjoyed  under 
the  form  of  a  mere  power.  2.  Though  personal  estate  was 
of  little  account  in  the  earlier  stages  of  the  English  law,  and 
was  always  transferable  by  very  simple  methods,  yet  its 
great  increase  in  modern  times,  the  durable  character  impart- 
ed to  much  of  it,  as  public  and  corporate  stocks,  &c.  and 
especially  the  practice  of  pledging  and  charging  lands  and 
creating  long  terms  of  years  for  this  and  other  purposes, 
naturally  led  to  the  use  of  similar  forms  of  settlement  both 
as  to  realty  and  personalty.  {Williams  on  Personal  Prop^ 
eriy,  pp.  1,  2,  7,  31,  234,  186,  195.  Smith  on  Heal  and 
Personal  Property^  159.  4  Bac.  Ab.  Leases,  2.)  3.  Such 
powers  became  very  common  in  England  in  modem  times, 
yet  so  impalpable  is  the  distinction  between  ownership  under 
the  form  of  a  power  and  the  most  direct  ownership  that,  even 
in  that  country,  scarcely  any  persons  except  practiced  experts 
in  the  art  of  conveyancing,  evei^  realized  or  perceived  the 
difference.  The  judicial  mind  could  not  retain  it  without 
an  effort.  {Bradly  v.  Westcoity  13  Ves.  452,  453.  Per 
Lord  Bosslyn  in  Standen  v.  Standen,  2  Ves.  Jr.  594;  a/- 
frmed  in  H.  of  L.  6  Bro.  P.  O.,  Toml.  ed.  p.  193.)  Jich- 
ling  (on  Legal  and  Equitable  Estates^  ch.  28,  305,)  as  well 
as  Chance  on  Powers,  §  1678,  calls  them  "powers  of  owner- 
ship,"' and  in  §  1675,  Mr.  Changes  demonstrates  the  extreme 
subtlety  of  the  distinction  by  showing  that  powers  reserved 
by  an  owner  on  settling  an  estate,  to  his  own  use,  stand  "ac- 
cording to  the  general  authorities  on  the  same  footing"  as 
powers  granted  to  a  stranger.  Our  revisers  of  1830,  in  their 
notes  (3  B.  8.  589,  2d  ed.)  say :  "  In  reason  and  good  sense 
thei*e  is  no  distinction  between  the  absolute  power  of  dispo- 
sition and  the  absolute  ownership."    They  speak  of  the  dis- 
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tinction,  when  applied  in  matter  of  sabstance^  as  ^^an  affiont 
to  common  sense/'    Their  §  126  of  the  article  concerning 
^^powers"  conforms  to  this  view  of  the  subject.    4  A  mnl* 
titnde  of  post-revolutionary  and,  consequently,  non-authori- 
tative English  decisions,  exhibit  a  very  injudicious  effort  by 
some  judges  to  give  weight  and  substance  to  this  thin  dis- 
tinction, by  laying  down  a  rule  that  exacted  from  testators 
when  exercising  the  "power  of  ownership,''  a  peculiar  style 
of  speech.     (1  8ugd.  on  Paw.  oh.  6,  §  7,  sulhsec.  19,  Law 
Lib.  ed.    Story's  Eq.  Jur.  1062,  a.)    It  will  be  asserted 
that  two  or  three  cases  decided  prior  to  the  revolution  are  to 
the  same  effect.    This  was  an  attempt  at  judicial  legislation. 
Besides,  it  was  repugnant  to  the  principle  that  wills  are 
informal  instruments  presumptively  made  inops  conailiiy  to 
be  construed  according  to  the  ordinary  acceptation  of  words 
amongst  the  inexpert,  and  requiring  no  more  than  that  the 
intent  should  be  manifested  with  common  certainty.    The 
judges  themselves  did  not  generally  approve  the  rule  or 
always  cheerfully  obey  it.    In  3  Veaey,  470,  Lord  Alvanley, 
M.  B.  says :  "I  rather  wish  the  court  had  taken  another  line 
in  these  cases,  and  had  held  that  any  general  words  would  be 
sufficient  to  execute  such  powers ;  but  I  am  not  at  liberty  to 
say  so."    In  3  Myl.  <k  Keene^  688,  Sir  John  Leach  speaks 
of  "  the  distinction  which  has  been  adopted  and  settled  in 
courts  of  equity  between  the  power  of  disposing  of  property 
and  the  technical  right  of  property,"  as  "a  distinction  which 
has  been  regretted  by  many  eminent  judges."    In  7  Veiey, 
399,  Lord  Eldon  says,  that  in  acting  on  this  rule  the  courts 
had  been  obliged  to  defeat  the  intention  "nine  times  in  ten." 
In  Boake  v.  Denn^  (4  BligVa  P.  (7,  new  series,  22,)  Lord 
Wynford,  speaking  of  the  case  before  the'  court,  says,  nine 
hundred  and  ninety-nine  out  of  every  thousand  would  have 
thought  it  an  exercise  of  the  power.    "  Unfortunately  we  are 
confined  by  the  rules  which  have  been  laid  down.    Bules 
with  respect  to  evidence  of  intention  are  bad  rules,  and  I 
trust  I  shall  live  to  see  them  no  longer  binding  on  the  judges." 
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More  emphatic,  if  poseible,  is  Vice  Chancellor  Knight  Bmce^ 
on  a  like  occasion,  (13  Jurist  Bep.  384 :)  ^'I  muBt,  although 
almoBt  aehamoii  to  say  it,  decide  against  what  I  firmly  and 
sincerely  believe  to  have  been  the  intention  of  the  testatrix, 
that  the  power  of  appointment  has  not  been  exercised.  I 
am  boimd,  however,  by  the  authorities;  I  can  not  help 
myself,  and  I  must  so  decide/'  Mr.  Humphreys,  in  his 
^^Observations  on  the  actual  state  of  the  English  laws  of 
real  prop^y,  with  outlines  for  a  i^tematic  reform,''  (2<2  ed., 
London^  1827,  p.  318,)  condemning  this  distinction,  recom- 
mends that  a  will,  ^^  however  it  acquired  its  force,  should 
ever  bear  the  same  uniform  character*  Every  needless  dis- 
tinction abolished,"  adds  he,  '^  affords  a  correspondent  clear* 
ness  of  right  and  protection  against  litigation."  Thus  the 
attempted  rule  of  the  modem  English  cases  which  is  relied 
upon  by  the  defendants  was,  by  the  ablest  English  judges,  and, 
indeed,  on  all  hands,  pronounced  a  mischievous  construction. 
And  at  last,  (July  3, 1837,)  it  was,  as  we  have  seen,  reversed 
by  act  of  parliament  This  was  in  the  same  year  and  a  few 
mouths  prior  to  the  date  of  Samuel  Hicks'  wiU.  5.  Whilst 
it  was  in  its  fullest  strength,  thia  rule  was  constantly  strug- 
gled agl^nst  and  avoided,  or  evaded  on  slight  grounds  of  dis- 
tinction. These  very  distinctions  were  always  of  equal  force 
with  the  rule  itself;  and  several  of  them  apply  to  Mrs. 
Bieben's  will,  so  that  even  under  the  English  ^^ judge-made 
law,"  prior  to  Ist  Victoria,  her  intent  could  not  have  been 
defeated.  We  will  proceed  to  call  attention  to  some  of 
these  distinctions.  6.  If  it  could  be  maintained  that,  by  reason 
of  her  marriage  being  before  the  Married  Woman's  Acts  of 
1848  and  1849,  Mrs.  Bieben  had  not  a  general  testamentary 
power,  but  only  a  right  in  equity  under  her  father's  will  to 
appoint  the  $50,000,  there  could  be  no  question  in  this  case. 
If  that  were  so,  the  paper  called  her  will  could  have  no  effect 
as  a  will ;  and,  according  to  the  strictest  of  the  English 
decisions,  it  would,  for  that  very  reason,  be  deemed  an  ap- 
pointment of  this  $50,000.    {Standen  v.  Standen,  2  Vea.  jr. 
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594  Bradish  v.  Oiiha^  3  John.  Oh.  523.  Sugd.  on  Pow 
ch.  6,  §  7,  subs.  1  and  onward^  Law  Lib.  ed.  Besty  Ch.  J. 
citing  and  explaining  Sir  Edward  Clere's  case,  in  Doe  v. 
Boake,  2  Bingh.  505,  506,  9  Com.  Law  Bep.  500.  Mr. 
Sugden  {Lord  8t.  Leonards)  on  Lovell  v.  Knight,  1  Sugd. 
on  Fota.  424,  ch.  6,  §  7,  sub.  55,  Law  Lib.  ed.  Id.  436, 
ch.  6,  §  8,  sub.  10,  citing  Boscommon  v.  Fowhe,  Law  Lib. 
ed.  Churchill  v.  Dibben,  by  Lord  Hardwicke,  2  irf.  Ken- 
yon' s  Bep.  part  2,  pp,  78,  82.  Curteis  v.  Kenrick,  9  Simons, 
443-446.  /S'.  a  3  ilfee*.  <fe  JPeZaft.  467,  per  Park,  B.) 
7.  Under  the  English  rule  it  was  always  held  that  if,  in  any 
way,  the  judges  could  discover  in  the  instrument  relied  upon 
as  an  execution  of  the  power,  an  intention  to  give  the  prop- 
erty in  question,  that  would  suffice.  So,  if  a  testator 
having  no  real  estate  other  than  that  embraced  by  a  power, 
devised  in  terms  his  real  estate,  that  was  deemed  a  sufficient 
execution  of  the  power.  (  Wigram's  Extrinsic  Ev.  4^A  ed. 
§  26.)  If,  in  any  way,  a  testator  indicated  that  he  consid- 
ered any  one  thing  which  was  only  subject  to  his  power  to  be 
adequately  described  by  such  words  as  my  land,  my  property 
or  my  estate,  then  it  was  adjudged  that  such  words,  used  by 
him  in  a  general  residuary  devise  or  bequest  or  otherwise  in 
the  same  will,  would  extend  to  aJl  real  or  personal  property 
over  which  he  had  merely  a  power.  {Dillon  v.  Dillon,  1  Ball 
&  Beatty,  77;  commented  on  in  Sugd.  on  Pow.  8th  ed. 
ch.  7,  §  7,  subs.  96, 109,  111.  See  1  Story,  453.)  If  he  said 
"I  give  whatever  I  have  any  power  to  give,'^  or  the  like, 
instead  of  using  the  possessive  "my,"  then  the  difficulty  was 
held  to  be  obviated.  {Sugd.  on  Pow.  8th  ed.  ch.  7,  §  7, 
sub.  35.)  8.  Mrs.  Bieben's  will  was  made  when  she  was  in 
extremis  and  in  expectation  of  immediate  death.  This  fact 
shows  that  she  could  not  have  contemplated  future  acquisi- 
tions. Her  intent  could  only  be  to  give  what  she  had  control 
over  at  the  moment  of  making  her  will.  This  circumstance 
brings  her  will  within  the  principle  of  a  specific  disposition, 
thereby  indicatiDg  her  intent  to  give  the  very  thing  which 
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was  the  subject  of  the  power.    According  to  the  strictest  of 
the  modem  English  decisions  this  is  sufficient.    Though  tes* 
timony  of  tporda  not  in  the  will  is  never  to  be  admitted  on  a 
question  of  intent,  (2  Bcdl  d  BeaUy,  48 ;   Wigram's  Ex- 
trinsic Evidence^  4th  ed.  §  104,)  there  can  be  no  objection 
to  proof  of  this  fcict.    Indeed,  such  a  fact  as  that  a  party  is 
in  extremis^  and  contemplates  death  as  inevitable,  has  been 
admitted  to  determine  the  most  solemn  cases.     (  Vasa'  coMj 
3  Leigh,  793.    Cowen  &  HiU'a  ed.  of  Phii.  Ev.  vol   1, 
235,  note  453.    Dufdop  v.  Dunlop,  4  Desa.  320.     Wigram'a 
Extrinsic  Ev.y  proposition  5thy  p.  65,  4th  ed,;  and  aee 
§§  69,  71,  74,  dec.     Ouy  v.  Sharpe,  1  Myl  <t  Keene,  603. 
Doe  V.  Beynon,  12  Ad.  &  EUis,  436.)    Under  the  Scotch 
law,  the  validity  of  some  dispositions  of  property  depend 
entirely  upon  the  fact  whether  or  not  they  are  made  ^^by  a 
person  on  death-bed."     {Miller  v.  Marsh,  2  McQtieen's  H. 
of  Lords  Cases,  285.     Crawford  v.  CouUs,  2  Bligh^  660.) 
So  as  to  the  nuncupative  will  of  English  and  American  law. 
{Prince  v.  HazeUon,  20  John.  514     Williams  on  Personal 
Prop.  235,  236.)     ^' Every  claimant  under  a  will  has  a  right 
to  require  that  a  court  of  construction,  in  the  execution  of 
its  office,  shall  place  itself  in  the  situation  of  the  testator, 
the  meaning  of  whose  language  it  is  called  upon  to  declare. 
It  follows  that  if,  with  the  light  which  that  situation  affords, 
the  testator's  meaning  can  be  determined  by  a  court,  the 
court  which  so  determines  does,  in  effect,  declare  that  the  testa- 
tor has  caressed  his  intention  with  certainty."     Wigtam's 
Extrin.  Ev.  4ih  ed.  §  96,  and  cases  in  notes.    Smith  on 
Real  and  Personal  Prop.  TJQ.     Wolfe  v.  Van  Nostrand^ 
2  Comst.  440.)    Thus  placing  itself  by  means  of  the  extrinsic 
evidence  "in  the  situation  of  the  testatrix,"  when  her  will 
was  made,  the  court  is  enabled  to  see  clearly  that,  as  she 
could  not  have  contemplated  future  acquisitions,  and  as  her 
other  assets  were  wholly  insufficient  to  satisfy  her  bequests, 
she  must  have  intended  to  execute  her  power.    There  are  sev- 
eral post-revolutionary  English  determinations  against  admit- 
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ting,  in  this  class  of  cases,  evidence  that  the  testator's  oim 
proper  personal  assets  were  insufficient,  or  that  he  had  none. 
But  these  determinations  do  not  go  upon  the  ground  that 
such  evidence  is  in  its  nature  incompetent.  Thej  rest  upon 
a  reason  which  is  quite  just,  but  which  is  inapplicable  to  the 
case  of  a  testament  made  in  extremis.  None  of  the  English 
cases  presented  that  fiaature,  except  Lovmds  v.  LoumdSy  (1 
T.  &  JerviSf  447.)  In  that  case  the  power  was  held  to  have 
been  executed.  Under  the  old  law,  no  lands  could  pass  by 
will  except  those  held  at  the  date  of  the  will ;  consequently 
every  devise  was  deemed  to  be  specific,  and  every  devisor  was 
understood  as  having  in  view  the  existing  state  of  things 
only,  and  as  intending  to  give  only  the  particular  lands  then 
under  his  control;  whereas  a  general  bequest  has  always 
been  held  to  include  whatever  personalty  the  testator  might 
have  at  that  future  period  when  his  death  should  happen. 
For  this  reason,  evidence  of  the  want  of  real  assets  was  re- 
ceived, but  evidence  of  the  state  of  personal  assets  was 
rejected  as  inconclusive.  It  would  throw  no  light  upon  the 
question  of  intent.  (Innes  v.  Sayre,  7  JSTare,  381.  Dufn- 
mer  v.  Pitcher,  2  Myl.  &  K.  %Tl.  Jones  v.  Tucker,  2  Mer- 
ivale,  S2n.  Lake  v.  Currie,  13  JEkg.  Law  and  Eq.  489. 
2  J)e  Gex,  McN.  dk  Gordon,  647.  Wigram's  Extrin.  Ev. 
4ih  ed.  §§  26, 27, 103, 104.  Nannock  v.  Eorton,  7  Ves.  399. 
Webb  V.  Honnor,  1  Jac.  dt  Walk.  357.  MaUingly's  Trusts, 
2  John,  d  Hem.  426.  Oorden  v.  DotteriU,  1  Myl  d  K. 
SJ,  58.)  On  this  latter  point,  however,  the  English  cases 
are  somewhat  conflicting.  {Jones  v.  Jones,  13  Irish  Oh.  E. 
409.  8ugd.  on  Poto.  »A  ed.  ch.  7,  §  7,  svbs.  62, 64, 65.)  The 
fact  that  the  will  was  made  in  extremis  takes  this  case 
entirely  out  of  this  reasoning,  and  renders  it  proper  to  look 
into  the  state  of  the  testatrix's  assets.  9.  Apart  from  the 
mere  insufficiency  of  the  assets,  the  very  peculiar  wording 
of  Mrs.  Bieben's  will  affords  a  ground  for  calling  in  aid 
^^'the  situation  of  the  testatrix."  And  the  very  words  of 
the  will,  when  read  in  the  light  of  that  situation,  plainljr 
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manifest  an  intention  to  execute  the  power.  Very  slight 
circnmstances  have  been  laid  hold  of  by  such  eminent  jurists 
as  Lord  Bedesdale^  Sir  William  Grant  and  Sir  James 
Mansfield  to  support  the  intent  in  this  class  of  cases.  (Brad- 
ly  V.  Westcoity  13  Ves.  453.  Wright  v.  Cadogan,  2  Ederiy 
258.)  The  whole  scope  of  the  will  shows  that,  by  the  phrase 
"the  remainder,"  the  testatrix  refers  to  something  else  than 
the  general  residue  of  her  own  estate.  It  is  "the  remainder" 
of  some  particular  fund  or  property  which  she  had  in  view, 
and  which  fund  or  property,  as  is  often  the  case,  can  not  be 
ascertained  from  the  will  itself.  Hence  there  is  an  ambi- 
guity as  to  tht  subject  of  the  gifts.  This  circumstance  alone 
lets  in  extrinsic  evidence  to  identify  the  subjects.  ( Wig. 
Extr.  Uv.  4th  ed.  §  103.  Fonnereau  v.  PoyntZy  1  Bro. 
C.  C.  480,  and  notes  to  Perkins*  ed,  Druce  v.  Dennison, 
6  Ves.  401-404.  Innes  v.  Sayre,  7  Hare,  383.)  The  extrinsic 
evidence  does  not  contradict  any  description  of  the  fund  found 
in  the  will.  It  harmonizes  perfectly  therewith.  (2  Brod.  dk 
Bing.  553.)  On  looking  into  her  situation,  we  find  that,  both 
in  form  and  in  substance,  the  brothers  had  wholly  disregarded 
the  rules  of  law  and  equity,  as  well  as  the  plain  and  positive 
injunctions  of  her  father's  will  concerning  the  investment  and 
management  of  her  estate.  The  whole  $50,000  left  to  her  dis- 
posal by  her  father,  together  with  all  savings  from  the  income 
of  this  and  her  other  property  left  by  him  to  her  use,  consti- 
tuted one  undistinguishable  and  indivisible  mass  in  the  hands 
of  the  same  person  or  persons.  Can  there  be  any  doubt  that 
she  meant  "^Ae  remainder"  of  that  mass  or  fund  regarded  as 
an  entirety  ?  {Innes  v.  Sayre,  7  Hare,  382,  383.  3  McN.  & 
Gordon,  613.  Sugd.  on  Pow.  8th  ed.  ch.  7,  §  7,  sub-sec.  67. 
Amory  v.  Meredith,  7  Allen's  Mass.  Rep.  401.)  V.  C.  Wig- 
ram  in  7  Hare,  382,  and  Denio,  J.  in  3  Kern.  104,  show 
that  bequests  in  reference  to  a  question  of  intent  may  be 
regarded  as  "  in  some  sense  specific,"  though  they  could  not  be 
so  deemed  for  all  the  general  purposes  for  which  that  distinc- 
tion is  established.  She  used  her  father's  will  as  a  guide  or 
Vol.  XLIIL  6 
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precedent  in  selecting  her  husband  to  be  recipient  of  the 
$50^000 ;  and  she  reverted  to  the  $50,000,  intended  for  the  hus- 
band after  she  had  disposed  of  her  own  property.  These  are 
two  strong  indications  of  her  intent.  The  whole  of  these  cir- 
cumstances taken  together  prove  the  pecuniary  legacies  to  be 
a  8pecj/ic  disposition  of  this  entire  fund.  (Loring  v.  Wood-- 
wardj  41  N.  H.  Rep.  394.  Lake  v.  Currie^  13  Eng,  Law 
and  Eq,  489.)  When  it  is  considered  that  by  their  method 
of  keeping  the  property,  and  their  whole  course  of  dealing 
with  it,  the  brothers  taught  this  lady  to  regard  the  fund  in 
this  way,  a  court  of  justice  "should  pause  very  much  before 
setting  aside,"  at  their  instance  and  for  their  benefit,  her  dis- 
position framed  in  that  very  view  of  it.  {Oriffin  v.  Nanson, 
4  Ves,  356.)  10.  The  $50,000  fund,  so  carefully  guarded 
by  the  father  as  to  be  entirely  exempted  from  any  discretion- 
ary control  on  the  brothers'  part,  had  no  actual  existence 
when  her  will  was  made.  In  its  place  there  was  merely  a 
chose  in  action.  She  had  a  right  to  compel  them  to  place 
such  a  sum  at  her  disposal.  This  right  was  her  own  prop- 
erty. It  would  be  a  great  perversion  of  justice  if  they  could 
be  permitted  to  defeat  her  will  by  an  imported  cavil  founded 
on  her  omission  to  observe  a  distinction  which,  throughout 
her  life,  they  had  themselves  so  completely  disregarded,  thus 
inducing  her  to  overlook  it.  11.  In  the  English  cases  a 
great  deal  of  difficulty  has  grown  out  of  the  decedent's  use 
of  the  word  "tti^"  in  reference  to  the  property  intended  to 
be  given.  This  was  thought  to  indicate  affirmatively  an 
intent  to  give  only  that  in  which  the  party  had,  in  the  strict 
technical  sense,  an  interest  or  property.  The  testatrix  in 
this  case,  when  speaking  of  the  money  intended  to  be  given, 
wholly  omits  that  word  or  any  equivalent,  but  she  applies  it 
to  her  chattels  in  possession.  The  use  of  the  word  in  the 
latter  case  gives  pointed  emphasis  to  the  omission  of  it  in 
the  former.  Viewed  in  the  light  thrown  upon  it  by  this 
contrast,  {Maples  v.  Browriy  2  Simons,  327,)  the  omission 
is  quite  equivalent  to  the  expression  "by  any  power  I  may 
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have/'  Under  the  English  cases  this  idea,  if  written  in  the 
will,  or  fairly  to  be  implied  from  its  provisions,  (2  Edetiy 
258,)  is  fully  sufficient  to  rescue  the  intent.  Decisions  on 
the  effect  of  the  word  "my:"  13  Ves,  452,454;  1  Swanst. 
73;  3  Ves,  470;  3  Simons,  279;  7  Ves.  400;  Wigram'a 
Extrin,  Ev.  §§  26,  27,  4Ah  ed.  "The  absence  of  that  ex- 
pression [my]  makes  this  a  much  stronger  case  in  favor  of 
the  execution  of  the  power."  {Per  BomiUy,  M,  5.,  Banks 
V.  BankSj  17  Beavan,  354.)  12.  If  this  case  had  arisen  in 
England  prior  to  1  Vic.  its  special  circumstances  would  have 
turned  aside  the  poisoned  shaft  aimed  at  the  intent.  Any 
English  judge  would  have  said  of  it,  as  Lord  Northington 
expressed  himself  in  2  Eden,  258 :  "  Contrary  to  the  illiberal- 
ity  which  prevailed  in  ancient  times,  when  with  subtilty,  nar- 
row reasoning  and  technical  prejudice,  they  required  the  nicest 
exactness  and  scrupulous  forms  in  carrying  people's  intention 
into  execution,  *  *  a  number  of  cases  have  now  said  that 
where  the  intention  was  to  pass  at  all,  the  judges  are  astuti 
to  find  it  suflScient."    And  "it  is  a  very  wise  principle." 

II.  We  have  shown  the  oiigin,  the  life  and  the  death  of 
the  pernicious  foreign  dogma  on  which  the  defendants  rely. 
It  was  not  firmly  established  whilst  English  parliaments  or 
English  judges  had  authority  to  make  law  for  us ;  and  it  has 
"never  yet  been  followed  in  this  country."  (1  Kern.  49; 
8  Peters,  660.)  Of  post-revolutionary  creation,  its  feeble  and 
contentious  life  had  terminated  even  before  the  date  of  Sam- 
uel Hicks'  will.  Under  these  circumstances,  the  benign 
principles  of  decision  in  the  interpretation  of  wills  which 
have  been  uniformly  observed  in  America  forbid  its  introduc- 
tion to  defeat  the  manifest  intent,  through  mere  deference  to 
English  decisions  which  were  never  authoritative  here,  and 
are  now  obsolete  at  home.  (Peter  v.  Beverly,  10  Peters, 
564.  1  Washington's  Va.  Rep.  271,  272.  King  v.  Acker- 
man,  2  Black's  U.  8.  Rep.  413.)  1.  After  its  extinction  by 
act  of  parliament,  it  can  not  be  permitted,  like  the  vampyre 
of  eastern  fable,  to  arise  from  its  grave,  cross  the  wide  Atlan- 
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tic  and  here  exercise  the  privilege  of  working  injustice  which 
is  no  longer  accorded  to  it  in  the  land  of  its  birth.  (King  v. 
AckermaUy  Id.  564.)  2.  There  are  in  the  English  books  but 
two  cases  decided  prior  to  the  revolution  which  are  ever 
referred  to  as  precedents  for  this  rule.  (6  Co.  18.  1  Atk. 
559.)  Those  two  cases  relate  to  real  estate,  and  they  do  not 
sustain  the  post-revolutionary  decisions.  The  latter  are  not 
themselves  authority  in  this  country.  3.  Powers  in  trust, 
that  is  to  say,  powers  to  executors  and  other  fiduciaries  to 
make  dispositions  of  property  for  some  specified  purpose,  as 
to  pay  debts  or  legacies,  or  for  facility  of  distribution  among 
children  or  next  of  kin,  &c.  have  been  extensively  used  in 
this  country,  and  have  given  rise  to  considerable  forensic  dis- 
cussion. But,  until  a  very  recent  period  at  least,  the  power 
of  ownership  so  common  in  Englisb  practice  was  scarcely 
known  in  America.  Though  ^Mn  England  found  in  almost 
every  conveyance,"  the  revisers  of  1830  say  that  "powers  are 
almost  unknown  in  this  state.*'  (3  R.  S.  2d  ed.  592.)  Hence, 
no  doubt,  the  lack  of  fuller  or  more  verbose  provision  in  their 
work  for  obviating  doubt  in  cases  like  the  present.  Their 
statement  was  true.  Bradish  v.  Gihhs  (3  John,  Ch,  523)  is 
the  only  case  of  such  a  power  in  the  New  York  reports,  prior  to 
that  date.  The  first  edition  of  Story's  Equity  Jurisprudence, 
published  in  1836,  contained  no  statement  of  the  modem 
English  judicial  puzzle  on  this  subject.  It  first  appeared  in 
a  subsequent  edition.  (§  1062,  a.)  The  copious  and  mas- 
terly collection  of  American  decisions,  called  the  "United 
States  Digest,"  first  acknowledged  their  existence  as  a  class 
in  1852.  {See  Annual  Dig,  for  1852,  vol.  6,  tit  Devise  and 
Legacy y  J,  e.)  4  When  cases  belonging  to  this  class  of  powers 
did  arise  in  this  country,  the  modem  English  doctrine  was 
not  approved  or  followed.  (Blagge  v.  MUeSj  1  Story's  Rep, 
445  to  450  Andrews  v.  Brumfield^  32  Miss.  R,  [3  Oeorge] 
115  to  118.  Crane  v.  Morris'  lessee^  6  Peters,  619,  620. 
Amory  v.  Meredith,  7  Allen's  Mass.  B.  397,  400.)  The 
American  rule  is,  that  "To  the  due  execution  of  a  power,  a 
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recital  of  it,  or  even  an  express  reference  to  it,  is  not  neces- 
sarj.  The  intent  to  execute  it  is  matter  in  pais,  to  be  col- 
lected from  all  the  circumstances."  (Curtis'  U,  S.  Digestj 
379.  Crane  v.  Lessee  of  Morris,  6  Peters,  620.  Carver  v. 
Jacksouy  4  id.  98,  99.)  Mr.  Justice  Story,  in  a  note  to  hig 
son's  reports,  (vol,  1,  p.  458,)  thus  refers  to  the  statute  of  1st 
Vict.:  "The  doctrine,  therefore,  has  settled  down,  in  that 
country,  to  what  seems  to  be  the  dictate  of  common  sense^ 
unaffected  by  technical  niceties." 

III.  If  the  distinction  between  interest  and  the  absolute 
power  of  disposition  ever  had  a  place  in  the  law  of  this 
state  relative  to  the  exposition  of  wills,  the  statute  of  1830 
concerning  powers  entirely  abrogated  it.  (1  R,  8,  1st  ed. 
737,  §  126.)  1.  Although  this  section  speaks  only  of  "lands," 
it  establishes  a  rule  of  construction  which  should  also  be 
applied  to  personal  estate.  (  Van  Wert  v.  Benedict,  1  Bradf 
123.)  2.  Title  to  real  and  personal  estate,  so  far  as  it 
depends  upon  rules  of  judicial  exposition,  should  be  governed 
by  the  same  principles ;  and  it  would  be  a  reproach  to  the 
law  if  the  same  words  should  be  judicially  expounded  as  indi- 
cating a  different  substantive  intent  when  applied  to  personal 
property,  from  their  judicial  acceptation  when  applied  to  the 
realty.  The  judges  have  uniformly  established  a  substantial 
analogy  of  interpretation  and  effect  for  the  same  words  of 
grant,  notwithstanding  technical  or  formal  differences  in  the 
kind  of  property  or  of  interest  intended  to  be  conveyed, 
(PaUerson  v.  Ellis,  11  Wend,  300,  301,  266.  Preface  to 
Jiclding's  Analogy  between  legal  and  equitable  estates,) 
The  legislature  has  indicated  a  like  policy.  (1  B.  8,  Ist  ed. 
773,  'title  4,  and  especially  §  2.  2  B.  8.  67,  §  5.  Id.  63, 
§  40.)  3.  The  distinction  between  ownership  in  other  forms 
and.  ownership  under  the  form  of  a  general  power,  was  origin- 
ally introduced  from  the  law  of  powers  over  the  realty,  and 
-applied  to  personal  property  by  analogy.  It  would  be  very 
singular  if  the  shadow  were  to  continue  after  the  substance 
had  passed  away.     Cessat  ratio  cessat  et  ipsa  lex.    When 
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framing  their  code^  the  revisors  of  1830  seem  to  have  been 
altogether  oblivious  to  the  notion  that  the  power  o/owner^ 
ship  might  be  applied  to  personal  property.  (1  B.  S,  Ist  ed. 
732,  §  74.)  They  were  quite  justified  in  ignoring  it.  That 
power  had,  in  respect  to  personal  property,  no  practical  exist- 
ence in  this  country.  When  they  recognized  powers^  as  a 
means  of  exercising  dominion  over  property,  and  affirmed 
that  they  applied  to  real  property  only,  the  distinctive  char- 
acter given  to  such  powers  over  personalty  by  English  judges 
was,  by  a  necessary  implication,  virtually  annulled.  Thence- 
forth they  stood  on  the  same  precise  footing  as  all  other  prop- 
erty belonging  to  the  grantee  or  reservee. 

In  any  view  that  can  be  taken  of  this  case,  the  judgment  is 
right ;  and  it  should  be  affirmed,  with  costs. 

Sutherland,  J.  The  question  in  this  case  is :  Did  Mrs. 
Eieben,  by  her  will,  exercise,  or  execute,  the  general  power 
of  appointment,  given  to  her  by  the  will  of  her  father,  over 
$50,000  of  the  $100,000  which  he  directed  to  be  kept  invested 
for  her  use,  during  her  life  ? 

If  the  question  were  a  question  of  intention,  on  the  will  of 
Mrs.  Kieben,  and  the  evidence  in  the  case^  there  could  not 
be  a  doubt  that  her  will  should  be  deemed  a  due  execution 
of  the  power,  and  that  the  judgment  of  the  special  terra 
should  be  affirmed.  But  the  question  in  the  case  really  is, 
as  to  the  admissibility  of  certain  evidence,  to  show  that  she 
intended  by  her  will  to  execute  the  power. 

As  to  all  the  evidence  as  to  what  the  testatrix  said,  at  or 
about  the  time  she  executed  her  will,  it  is  not  claimed  by  the 
counsel  for  the  plaintiffs  that  it  was  admissible,  in  any  view 
of  the  case ;  and  it  clearly  was  not ;  for  as  to  what  she  said, 
the  will  alone  can  speak.  No  words  of  the  testatrix,  exqept 
those  in  the  will,  could  properly  be  proved. 

If  the  question  in  the  case  was  as  to  the  interpretation  of  * 
the  will  as  a  will  disposing  of  the  testatrix's  own  property^ 
onlj/f  there  would  not  be  any  question  in  the  case ;  for  then 
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there  could  not  b^  a  doubt  that  all  the  evidence  to  show  the 
situation  of  the  testatrix  at  the  time  she  made  her  will ;  that 
she  made  it  in  extremis;  and  all  the  evidence  relating  to  the 
property  or  fund  disposed  of,  or  claimed  to  have  been  dis- 
posed of,  would  have  been  admissible. 

It  is  a  general  rule  of  evidence,  that  for  the  purpose  of 
construing  and  giving  effect  to  the  intended  operation  or  effect 
of  a  written  contract,  the  situation  of  the  parties,  and  the 
sitaation  or  condition  of  the  subject  of  the  contract,  at  the 
time,  and  generally  the  circumstances  under  which  the  con- 
tract was  made  may  be  shown ;  not  for  the  purpose  of  show- 
ing what  the  parties  intended  to  say  in  the  contract,  but  for 
the  purpose  of  ascertaining  the  meaning  of  what  they  have 
said  in  the  contract;  not  for  the  purpose  of  showing  the 
intention  intended  to  be  expressed  in  the  contract,  but  for 
the  purpose  of  showing  the  expressed  intention.  This  rule 
of  evidence  applies,  with  all  its  force,  and  to  its  full  extent, 
in  the  interpretation  of  a  will  operating,  or  intended  to  ope- 
rate, as  a  will  simply ^  and  not  as  the  execution  of  a  power. 
(  Wigram's  Extrinsic  Ev,  proposition  5,  p.  65,  4^/t  ed.) 

I  have  examined  many  of  the  cases  referred  to  by  the  coun- 
sel, in  the  principal  case,  and  many  others,  as  to  the  law  in 
England  relating  to  the  execution  of  powers  by  wills  when 
the  act  1  Vict,  ch.  26,  effecting  so  great  a  change,  was  passed ; 
and  my  conclusions  on  that  point,  so  far  as  it  has  been  dis- 
cussed by  the  counsel,  and  so  far  as  it  may  be  of  any  import- 
ance in  this  case,  are  as  follows :  1st.  If  the  party,  claimed 
to  have  executed  a  power  by  will,  had  no  power  to  make  a 
will  —  that  is,  had  no  general  testamentary  power— if  she 
was  a  married  woman,  for  instance — that  the  will,  or  instru- 
ment so  called,  might  be  deemed  an  execution  of  the  power, 
though  it  did  not  refer  to  the  power,  or  to  any  power  gene- 
rally ;  and  though  the  subject  of  the  power  was  not  mentioned 
or  referred  to  in  it.  (See  Shelf  or  d  v.  Acland^  23  Beav,  10.) 
But  as  to  this  point  there  is  considerable  doubt.  {See 
Lovell  V.  Knight,  3  Simons,  275 ;  Lempriere  v.  Valpy,  5  id. 
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108.)  In  many  of  the  cases  cited  by  the  counsel  for  the 
plaintiff,  on  this  point,  the  subject  of  the  power  was  real 
estate,  and  there  was  a  general  devise,  and  these  cases  do  not 
apply. 

2d.  The  language  of  the  whole  will,  taken  together,  might 
give  the  will  the  effect  of  an  appointment  under  the  power. 
It  was  sufficient  if  it  appeared,  in  any  way,  on  the  face  of 
the  willy  that  the  testator  did  not  consider  himself  as  dispos- 
ing of  his  own  property,  but  as  executing  a  power.  (Haw^ 
kins  on  the  construction  of  Wills ^  p,  24 ;  Hunloke  v.  Gilly 
1  B,  &  My.  515,  there  cited.  Churchill  v.  Dibbiny  2  Lord 
Kenyon's  Rep.  part  2,  p.  69.  Dillon  v.  Dillony  1  Ball  & 
B.  77.     Doe  v.  Boakey  2  Bing.  497.) 

3d.  The  will  might  be  deemed  an  execution  of  the  power, 
without  referring  to  the  power,  or  any  power,  if  the  subject 
of  the  power  was  mentioned  or  referred  to. 

4th.  If  the  subject  of  the  power  was  lands,  or  lands  in  a 
certain  county,  a  general  devise  of  all  the  testator's  real 
estate,  or  all  his  real  estate  in  that  county,  was  deemed  an 
execution  of  the  power,  if  the  testator  had  no  real  estate  of 
his  own,  or  no  real  estate  of  his  own  in  the  county,  though 
the  will  did  not  refer  to  the  power,  or  in  any  other  way  to 
the  subject  of  the  power ;  and  though  there  was  nothing  on 
the  face  of  the  will  to  show  that  the  testator  did  not  con- 
sider himself  as  disposing  of  his  own  real  estate.  {Standen 
'  v«  Stdndfiny  2  Ves.Jun.  589.     Denn  v.  BoakCy  6  Bing.  475.) 

5th'.  But  if  the  subject  of  the  power  was  personal  property, 
r  the  rule.sfras  that  you  could  not  look  beyond  the  face  of  the 
will  for  an  intent  to  execute  the  power.  {Molton  v.  Hutch- 
insonj  1  Atk.  558.  Andrews  v.  Emmety  2  Brown's  Ch.  297. 
Nannock  v.  Hortony  7  Ves.  391.  Sayer  v.  Sayer,  Innes  v. 
Bayer y  7  HarCy  27  Eng.  Ch.  376.  Sibley  v.  Ptrry,  7  Ves. 
523.  Grant  v.  Lymany  4  Buss.  296.  Webb  v.  Honnery 
IJ.dc  Walk.  532.  Jones  v.  Tuckery  2  Meriv.  533.  Brad- 
ly  V.  WestcoUy  13  Ves.  444.) 
.    The  truth  b,  these  English  cases,  only  a  few  of  which  have 


NEW  YORK—NOVEMBER,  18«4.  89 

White  V.  Hicks. 

been  referred  to^  did  not  put  the  execution  of  a  power  by  a 
will  on  the  ground  or  question  of  intention.  By  force  of  pre- 
cedent, (and  it  may  be  said  by  the  conservative  force  of  pre- 
cedent,) they  settled  and  established  a  technical  rule  that  a 
will  to  execute  a  power  must  have  certain  features  on  its  face, 
irrespective  of  the  intention.  It  was  conceded,  in  many  of 
the  cases,  that  the  operation  of  the  rule  was  to  defeat  the 
intention;  and  hence  the  act  of  parliament  Mr.  Sugden 
thus  states  the  rule :  ^^  Before  the  statute  (1  Vict,  ch.  26)  it 
was  firmly  settled,  that  a  mere  general  devise  or  bequest, 
however  unlimited  in  terms,  would  not  comprehend  the  sub- 
ject of  a  power,  unless  it  referred  to  the  subject,  or  to  the 
power  itself,  or  generally  to  any  power  vest^  in  the  testator.'' 
{Sugd.  on  Pow.  ^th  ed.  301,  §  35.)  Again  he  says,  that 
before  the  statute  the  rule  was  universal,  that  where  ^Hhe 
power  was  not  referred  to,  the  property  comprised  in  it  must 
be  mentioned,  so  as  to  manifest  that  the  disposition  was 
intended  to  operate  over  it ;  the  donee  must  do  such  an  act 
as  shows  that  he  had  in  view  the  thing  of  which  he  had  a 
power  to  dispose."  (Id.  300,  §§  31,  32.)  It  is  plain  that 
this  rule  involved  the  exclusion  of  all  evidence  of  extrinsic 
facts  to  show  intention,  when  a  will  by  which  a  power  was 
claimed  to  have  been  executed  did  not,  on  its  face,  come 
within  the  rule.  What  was  the  use  of  receiving  such  evi- 
dence, if  the  will,  on  its  face,  was  not  within  the  rule  ? 

It  is  of  no  importance,  in  this  case,  whether  the 
mentioned,  that  a  general  devise,  where  the  subj 
power  was  real  estate,  might  carry  the  subject  o] 
when  the  testator  had  no  real  estate  of  his  own,  wi 
considered  to  be,  a  qualification  of,  or  an  excepti< 
settled  nile  as  stated  by  Mr.  Sugden.    But  to  show 
owy  distinctions  to  which  this  qualification  of,  or  exception 
to,  the  general  rule  lead,  compare  Jones  v.  Curry,  (1  Stoanfi. 
66,)  with  Standen  v.  Standen,  (2  Vea.Jun.  589.) 

The  most  difficult  cases  to  reconcile  are  the  cases  where  the 
question  was,  whether  the  subject  of  the  power  was  referred 
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to  or  mentioned  in  the  will,  within  the  mle.  Compare  InneB 
V.  SaytVj  (3  Man.  &  O.  606,  and  7  B^are,)  Lownda  v. 
LowndSy  (1  T.  dk  J.  445,)  and  Walker  v.  Mackie,  (4  Huss. 
76,)  with  Nannock  v.  Hortony  (7  Ves.  391,)  and  JoTica  v. 
Tucker,  (2  itfeWv.  533.) 

If  the  property  subject  to  the  power  was  so  mentioned  or 
described  in  the  will,  or  by  the  bequest,  as  to  make  the 
bequest  specific,  then  the  will  might  be  held  to  execute  the 
power,  and  then  evidence  of  extrinsic  facts  as  to  the  circum- 
stances of  the  testator's  property  might  be  received,  to  show 
that  th-e  property  so  mentioned  or  described  in  the  will,  or 
specific  bequest,  was  the  subject  of  the  power.  (See  cases 
last  cited,  and  Innes  v.  Bayer,  7  Hare,  and  3  Man.  &  G. 
before  cited.) 

So  far  as  our  decision  of  the  question  of  evidence,  in  the 
principal  case,  can  or  ought  to  be  controlled,  or  influenced, 
by  the  English  rule  or  cases,  it  is  sufficient  to  say,  that  it 
appears  to  have  been  perfectly  settled,  when  the  act  1  Vict. 
was  passed,  that  when  the  subject  of  a  general  power  of 
appointment  was  personal  property,  evidence  of  the  state  or 
circumstances  of  the  testator's  personal  property  was  not 
admissible,  nor  indeed  of  any  extrinsic  fact  or  circumstance 
to  show  that  he  intended  by  a  general  bequest  to  exercise  his 
power  of  appointment. 

Now  I  think  Mrs.  Bieben  had  a  general  testamentary 
power,  notwithstanding  her  coverture,  under  the  married 
woman's  act  of  1848,  as  amended  in  1849 ;  and  if  she  had, 
as  the  will  does  not  refer  to  any  power,  and  as  there  is  noth- 
ing on  the  face  of  the  will  to  indicate  that  she  did  not  con- 
sider herself  as  disposing  of  her  own  property,  it  is  plain  that, 
by  the  English  cases  and  the  English  rule,  the  will  was  not 
an  execution  of  the  power,  and  could  not  be  shown  by  evi- 
dence of  any  extrinsic  fact  or  facts  to  have  been  intended  to 
be  an  execution  of  the  power,  unless  it  can  be  said  to  mention 
or  refer  to  some  specific  fund  or  property,  out  of  which  she 
intended  the  legacies  to  be  paid.    Though  there  are  features 
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of  the  will  which  render  it  probable  that  the  testatrix,  in 
wording  it,  had  in  view  a  particular  amount  of  property  or 
money,  I  do  not  think  it  can  be  said  that  the  will  mentions^ 
or  refers  tb^  any  specific  fund  or  property. 

If,  then,  the  question  of  evidence,  presented  by  the  appeal, 
is  to  be  decided  by  the  English  cases,  and  the  English  rule, 
we  must  reverse  the  judgment  of  the  special  term,  and  declare 
that  not  any  of  the  evidence  as  to  extrinsic  facts  was  prop- 
erly received. 

If  the  will  had  referred,  in  any  way,  to  the  $100,000  of 
which  Mrs.  Bieben  had  the  use  for  life,  possibly  that  might 
have  been  sufficient  to  let  in  evidence  of  extrinsic  facts.  But 
considering  that  Motion  v.  Hutchinson^  (1  Atk,  558,)  is  the 
only  English  case,  prior  to  the  commencement  of  our  revolu- 
tion, (CoThst.  of  N.  F.,  art.  1,  §  17,)  referred  to,  that  is 
strictly  in  point,  (that  being  the  case  of  a  general  bequest ;) 
that  the  English  rule  as  to  general  bequests,  and  in  certain 
other  respects,  has  been  abolished  by  statute ;  that  the  rea- 
son for  the  distinction  between  a  general  devise,  and  a  gen- 
eral bequest  executing  a  power,  no  longer  exists :  consider- 
ing the  American  cases,  Blagge  v.  Mihs^  (1  Story's  Bep.  445 
to  450,)  and  the  late  case  of  Amory  v.  Meredith,  (7  Allen's 
Mass,  Hep.  397 ;)  and  considering  that  it  is  not  and  never 
has  been  reasonable,  that  the  will  of  a  party  having  a  gen- 
eral and  absolute  power  to  dispose  of  property  should  be 
defeated,  because  he  treated  the  property,  by  the  will,  as  his 
own ;  1  am  of  the  opinion  that  the  evidence  as  to  the  circum- 
stances or  condition  of  the  property  or  fund  in  the  hands  of 
Mrs.  Bieben's  brothers ;  the  evidence  to  show  that  her  own 
savings  or  property  was  not  sufficient  to  answer  the  special 
I^acies ;  and  indeed,  that  all  the  evidence  of  extrinsic  facts, 
as  distinguished  from  what  the  testatrix  said,  was  prop- 
erly received;  and  that  the  judgment  of  the  special  term 
should  be  affirmed,  with  costs  to  the  respondents,  to  be  paid 
by  Henry  W.  Hicks. 

I  do  not  see  that  the  provision,  1  Bev.  Stat.  737,  §  126^  or 
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the  enactment  of  that  provision^  has  any  weight  as  an  arga** 
ment,  on  either  side  of  the  qnestion. 

Leokabd,  J.    I  am  satisfied  with  the  conclosion  that  the 
will  should  be  held  to  be  a  valid  execution  of  the  power. 

Geo.  Q.  Babkabd,  J.  also  concurred. 

Judgment  affirmed. 

[New  Tobk  Gevsral  Tbbx,  Norember  7,  ISSi.    Ztonard,  O40.  O.  Bartmrd 
and  Suth&iimd,  Jostioes.] 


PiEBBE  BiEBEK,  husbaud  of  Eliza  Hicks  Bieben,  deceased, 
appellant  J  vs.  Hannah  T.  White,  and  John  J.  Merbitt, 
administrator  &c.,  and  others,  respondents, 

A  trust  for  the  benefit  of  an  unmarried  female,  accompanied  by  a  limitation 
of  the  income  of  the  trust  property  to  her  sole  and  separate  use,  for  life, 
firee  from  the  control  or  interference  of  any  future  husband,  created  prior 
to  the  acts  of  1848  and  1849  for  the  more  effectual  protection  of  the  prop- 
erty of  married  women,  will  prevent  a  husband  whom  she  may  marry  subse- 
quent to  those  acts,  from  acquiring,  by  the  marriage,  any  rested  rights, 
in  the  wife's  lifetime,  in  or  to  her  taoings  frmn  htr  incomi.  And  those  acts 
giye  to  the  wife  the  power  to  dispose  of  such  savings,  by  will. 

If  she  dies  without  having  disposed  of  such  savings,  or  of  the  property  arising 
therefrom,  by  will  or  otherwise,  her  husband,  on  her  death,  will  be  entitled, 
in  his  marital  right,  to  such  savings  or  property.    F^  Suthbbland,  J. 

APPEAL  from  a  decree  of  the  surrogate  of  the  county  of 
New  York,  made  on  passing  the  accounts  of  John  J. 
Merritt,  administrator  &c.  of  Eliza  Hicks  Bieben  with  the 
will  annexed.  Samuel  Hicks,  father  of  the  testatrix,  died 
in  the  city  of  New  York  in  1837.  He  devised  to  his  execu- 
tors a  house,  &c.  on  Broadway  in  trust,  among  other  things, 
to  receive  the  rents  and  profits  thereof^  and  pay  the  same  over 
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to  her  as  received^  during  her  natural  life.  He  also  bequeathed 
to  his  executors  $100^000  to  be  invested  and  the  income  paid 
over  to  the  testatrix  during  her  life.  In  the  event  of  her 
marriage,  he  directed  that  the  income  of  the  said  personal 
fund  ^^and  also  the  rents  and  profits  of  said  house,  &o.  be 
paid  to  her  on  her  separate  receipt,  as  a  voucher,  and  for  her 
sole  and  separate  use  and  benefit,  and  free  from  the  control, 
debts  or  interference  of  her  husband.''  And  upon  her  death 
without  issue,  "then  in  trust  to  pay  over  one  half  thereof, 
to  wit,  $50,000,  to  such  person  or  persons,  whether  her  hus- 
band (if  she  be  married)  or  otherwise,  as  she  may  by  last  will 
and  testament  appoint."  The  testatrix  married  Pierre  Bei- 
ben,  the  appellant,  December  15,  1847,  and  died  without 
issue  May  20,  1855.  Letters  of  administration,  with  her 
will  annexedj  were  issued  to  John  J,  Merritt,  October  6, 
1857.  The  sum  of  $50,000,  over  which  Mrs.  Bieben  had 
said  power  of  appointment,  remains  in  the  hands  of  her 
father's  executors,  to  be  accounted  for  by  them,  with  interest 
from  her  death,  to  the  person  or  persons  who  may  be  entitled 
to  the  same.  Certain  clothing,  jewelry  and  personal  effects, 
valued  at  $4392.91,  in  Mrs.  Bieben's  possession  at  her  death, 
which  were  purchased  by  her  out  of  the  savings  of  her  in- 
come under  her  father's  will,  were  bequeathed  in  her  will  to 
her  cousins,  Elizabeth  White  and  Sarah  Hicks  White.  Mer- 
ritt, the  administrator,  delivered  these  articles  to  said  legatees 
accordingly.  The  surrogate's  decree,  now  appealed  fi*om, 
allowed  and  approved  this  disposition.  Mr.  Bieben's  counsel 
objected  to  the  decision,  before  the  surrogate.  And  he,  in  like 
manner,  objects  to  the  same  on  this  appeal.  Merritt,  as 
administrator  of  Mrs.  Bieben,  cited  the  father's  executors  to 
account,  and  on  May  9,  1858,  obtained  a  decree  against  them 
for  the  income  of  her  separate  estate  not  previously  paid 
over  to  her.  The  whole  fund  in  the  hands  of  Merritt,  as 
administrator,  and  for  which  he  was  held  or  claimed  to  be 
accountable  in  the  present  proceedings,  was  shown  to  be 
'^  savings  of  income  of  the  fund  and  land  held  in  trust  for 
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her  [Mrs.  Eieben]  under  the  will  of  her  father/'  Mrs.  Rie- 
ben's  will  is  dated  May  19,  1855.  It  takes  no  notice  of  her 
father's  will.  Its  material  parts  are  in  the  following  words : 
"In  this  my  last  will,  I  give  to  my  husband,  Pierre  Eieben, 
$50,000;  to  my  aunt,  Hannah  T.  White,  $20,000,  to  buy  a 
house ;  to  my  cousiu,  Samuel  Hicks  Seaman,  $5000 ;  to  my 
cousin,  Maria  W.  Corlies,  $1000;  to  Fanny  HaflF,  $1000; 
to  Luther  Terry,  [of  Rome,]  as  a  trifling  return  for  his  many 
acts  of  brotherly  kindness,  $5000.  The  remainder  to  be 
equally  divided  between  my  cousins,  Elizabeth  White,  Sarah 
Hicks  White  and  Cornelia  White."  The  surrogate  by  his  final 
decree,  made  November  7, 1860,  directed  the  administrator  to 
pay  $34,575.51,  being  the  whole  sum  in  his  hands,  among  Mrs. 
Rieben's  said  legatees  pro  rata.  On  behalf  of  the  husband, 
it  was  objected  in  the  petition  of  appeal  that  the  wife  had  no 
power  to  bequeath  the  savings  of  her  separate  estate,  but  that 
the  same  was  his  individual  property,  by  virtue  of  his  marital 
right  as  husband  of  the  testatrix,  and  became  vested  in  him 
absolutely,  by  law,  by,  upon  and  in  virtue  of  his  marriage 
with  her  prior  to  the  enactment  of  the  married  woman's  acts  of 
1848  and  1849 ;  and  that  no  will  made  by  her  could  dispose 
of  said  property.  And  it  was  contended  that  the  will  made 
by  Mrs.  Rieben  was  merely  an  execution  of  the  power  of 
appointment  as  to  the  $50,000,  conferred  upon  her  by  her 
father's  will.  It  does  not  appear  by  the  return  in  any  way, 
directly  or  indirectly,  nor  could  it  be  inferred,  that  any  portion 
of  the  funds  which  came  to  the  hands  of  Merritt,  the  admin- 
istrator, were  savings  from  Mrs.  Rieben's  ante-nuptialincome. 
The  objections  presented  by  Mr.  Rieben  to  the  administrator's 
account  were  in  writing.  They  suggested  no  such  point,  but 
merely  claimed  that  the  whole  income  of  the  provision  made 
by  her  father  for  her  use  became  the  husband's  property  jure 
maritty  and  that  "awy  will  executed  by  Mrs.  Rieben  could 
only  affect  the"  $50,000  of  capital  over  which  she  had  a 
power  of  appointment. 
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Pierre  Bieben,  the  husband  of  the  testatrix,  appealed  from 
the  decree  of  the  surrogate. 

Edw.  F.  Delancet/y  for  the  appellant. 

C.  (yOonor,  for  the  respondents. 

By  the  Gourty  Suthekland,  J.  The  trust  property,  (the 
$100,000  and  the  real  estate  on  Broadway,)  to  the  income 
of  which  Mrs.  Bieben  was  entitled  under  her  father's  will,  was 
not  vested  in  her  in  her  lifetime,  but  in  her  brothers  as  trus-' 
tees ;  and  by  the  terms  of  the  trust  she  was  to  have  the  in- 
come thereof,  during  her  life,  for  her  sole  and  separate  use. 

It  can  not  be  said,  I  think,  that  her  husband,  by  the  mar- 
riage, acquired  in  her  lifetime  any  vested  right  to,  or  interest 
in,  the  income,  or  her  savings  out  of  the  income ;  for  in 
equity  the  income  and  savings  were  protected  from  her  hus- 
band and  his  creditors,  by  the  trust,  and  the  limitation  of 
the  income  to  her  separate  use.  {Jaquea  v.  Methodist  Epis. 
Church,  17  John.  548.  Molony  v.  Kennedy,  10  Simons, 
254.  Proudley  v.  Fielder,  2  My.  &  K.  57.)  The  last  two 
cases,  which  are  referred  to  by  the  counsel  for  the  appellant, 
also  show  that  even  such  part  of  the  savings  or  such  property 
existing  from  the  savings,  as  may  have  been  in  the  actual 
possession  of  Mrs.  Bieben  at  the  time  of  her  death,  whether 
cash,  bank  notes,  or  chattels,  was  her  sole  and  separate  prop- 
erty, and  as  such  protected  against  her  husband  in  her  life- 
time, equally  with  the  savings  or  accumulations  of  the  in- 
come, in  the  hands  of  her  brothers,  and  which  had  never 
been  paid  over  to  her. 

It  appears  by  the  English  cases  that  not  only  the  post- 
nuptial, but  also  any  ante-nuptial  savings  out  of  the  income 
of  the  trust  property  limited  to  her  sole  and  separate  use, 
would  have  been  considered  her  sole  and  separate  property, 
and  as  such  would  have  been  protected,  in  her  lifetime,  from 
her  husband.    (Newland  v.  Paynter,  4  Myl  dt  Craig,  408, 
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417,  418.  Davis  t.  Thorneycro/t,  6  Simons,  420.  2  Btorfs 
Eq,  Jut.  §  1384, 1th  ed.  and  cases  there  cited,) 

It  appears  from  the  return  of  the  surrogate  that  the  cloth- 
ing, jewelry  &c.  specifically  bequeathed  by  Mrs.  Eieben, 
were  purchased  by  her  from  the  savings  of  the  income  lim- 
ited to  her  sole  and  separate  use,  and  that  all  the  moneys  and 
securities  in  the  hands  of  her  administrator  with  the  will 
annexed,  came  fi'om  like  savings. 

Except  the  $50,000,  over  which  she  had  the  general  power 
of  appointment,  it  is  to  be  inferred  that  Mrs.  Bieben  could 
not  dispose  of,  and  did  not  intend  by  her  will  to  dispose  of, 
any  property  which  did  not  arise  or  come  from  these  savings. 
Probably  it  should  be  inferred,  from  the  return,  that  these 
savings  were  all  post-nuptial. 

It  can  not  be  doubted,  if  Mrs.  Bieben  had  died  without 
having  disposed  of  these  savings,  or  the  property  arising 
therefrom,  by  will  or  otherwise,  that  her  husband,  on  her 
death,  would  have  been  entitled,  in  his  marital  right,  to  such 
savings  or  property.  (Stewart  v.  Stewart,  7  John.  Ch,  229. 
Molony  v.  Kennedy,  10  Simons,  before  cited,  Bansom  v. 
Nichols,  22  N.  T.  Rep.  114.  Rider  v.  HuUe,  33  Barh. 
264  S.  G.  24  N.  Y.  Rep.  372.)  Nor  can  it  be  doubted,  I 
think,  if  her  marriage  had  taken  place  subsequent  to  the  act 
of  1849,  amending  the  married  woman's  act  of  1848,  that 
Mrs.  Bieben  could  have  disposed  of  such  savings,  or  prop- 
erty, by  will,  under  the  acts,  though  her  separate  property, 
not  by  the  acts,  but  by  the  trust,  and  the  limitation  of 
the  income  of  the  trust  property  to  her  sole  and  separate  use. 

But  it  is  insisted,  on  the  part  of  the  appellant,  as  the 
marriage  took  place  before  the  amendment  of  the  act  of 
1848,  by  the  act  of  1849,  so  as  to  give  the  power  of  devis- 
ing, that  by  the  marriage  he  acquired  vested  'rights,  which 
could  not  be  interfered  with  or  taken  away  by  her  will,  under 
the  acts.  In  my  opinion  the  trust,  and  the  limitation  of  the 
income  of  the  trust  property  to  the  sole  and  separate  use  of 
Mrs.. Bieben,  prevented  his  acquiring,  by  the  marriage,  any 
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such  Tested  rights  in  her  lifetime,  or  to  her  savings  from  the 
income.  I  think  the  right  which  he  did  acquire  hy  the  mar- 
riage to  succeed  to  the  savings  of  her  sole  and  separate  income, 
in  case  he  survived  her,  and  in  case  she  did  not  dispose  of 
them  hy  will  or  otherwise,  was  not,,  and  can  not  he  called,  a 
vested  right,  so  as  to  raise  the  constitutional  question.  I 
think,  while  the  trust  and  the  limitation  of  the  income  of 
the  trust  fund  and  property  to  her  sole  and  separate  use, 
protected  her  savings  from  the  income  from  her  hushand,  in  her 
lifetime,  and  prevented  him  from  acquiring  hy  the  marriage 
any  vested  right,  in  her  lifetime^  to  or  in  these  savings^  the 
married  woman's  acts  gave  her  power  to  dispose  of  them  hy 
will.  I  see  nothing  inconsistent  in  the  two  parts  of  this 
proposition.  I  think  the  cases  of  Weatervelt  v.  Gregg y 
(2  Kern,  206,)  and  Rider  v.  Huhey  (supra,)  do  not  apply, 
hecause  the  savings  were  the  sole  and  separate  property  of 
Mrs.  Biehen,  by  the  trust  and  the  limitation  of  the  income 
of  the  trust  property  to  her  sole  and  separate  use.  In  Sider 
V.  Hulsey  {33  Barb.  267,)  Justice  Brown  says:  "The  eifect 
of  the  acts  of  1848  and  1849  upon  such  estates  [estates  set- 
tled upon  a  married  woman  for  her  sole  and  separate  use]  is 
to  convert  the  equitable  into  a  legal  title  in  the  wife,  when 
there  are  no  trustees,  and  when  there  are  trustees  vested  with 
the  legal  title,  to  authorize  a  conveyance  thereof  to  the  wife 
under  the  limitations  prescribed  in  section  two  of  the  act  of 
1848.  It  results,  therefore,  from  this  view,  that  if  the  choses 
in  action  in  controversy,  or  the  money  and  property  which 
they  represented,  was  the  separate  estate  of  Elizabeth  Byder 
at  the  time  the  acts  referred  to  took  e£fect,  the  plaintiff  has 
no  title  thereto,  which  he  can  assert,  as  against  the  bequest 
of  the  wife,  because  the  act  of  1849  expressly  authorizes  a 
married  woman  to  convey  and  devise  real  and  personal  prop* 
erty,  and  any  interest  and  estate  therein,  in  the  same  manner, 
and  with  the  like  effect,  as  if  she  were  unmarried.'^ 

I  see  no  reason  to  doubt  the  correctness  of  this  view  of  the 
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operation  of  the  acts  of  1848  and  1849,  as  to  the  sole  and 
separate  estate  or  property  of  a  married  woman,  when  the 
acts  took  effect. 

My  conclusion  is^  that  the  decree  of  the  surrogate  should 
be  affirmed,  with  costs. 

Decree  affirmed. 

[New  Tobk  Qenbbal  Tbbx,  NoTember  7,  1864.    Leonard,  Geo,  G.  JBamard 
and  Sutherland,  Justices.] 


WiLLET,  administrator  &c.  vs.  Stewart  and  others. 

It  is  too  late,  at  the  trial,  to  object  that  the  complaint  and  summons  vary ; 

that  the  summons  is  under  the  wrong  subdivision  of  section  129  of  the  code 

of  procedure,  to  justify  the  complaint  filed  and  served. 
That  objection  should  be  presented  by  motion,  in  order  that  an  amendment 

may  be  made,  on  just  terms. 
It  is  a  breach  of  a  deputy  sheriff's  official  bond,  if  he  fails  to  pay  over  money 

collected  by  him  on  execution,  even  if  the  sheriff  should  never  be  sued,  or 

made  to  pay  the  amount. 
The  deputy's  liability  depends  solely  upon  fais  own  omission  to  pay  orer  to 

the  sheriff,  and  not  in  any  manner  upon  what  becomes  of  the  money  after 

the  sheriff  receives  it,  or  who  is  entitled  to  it.    Suthebland,  J.  dissented. 

THIS  is  an  action  brought  by  J.  C.  Willet,  late  sheriff  of 
New  York,  against  Stewart,  as  principal,  and  Perry  and 
Bean,  as  sureties,  upon  a  bond  given  by  Stewart  upon  his 
appointment  by  the  plaintiff  as  deputy  sheriff ;  his  term  of 
office  commencing  January  1st,  1856,  and  ending  December 
31st,  1858 ;  the  plaintiff's  term  of  office  continuing  the  same 
length  of  time.  Willet  having  died,  the  action  was  continued 
in  the  name  of  his  administrator.  The  breach  complained 
of  was,  that  the  plaintiff  had  paid  to  one  Kilbreth,  trustee 
of  the  Ohio  Life  Insurance  and  Trust  Company,  five  hundred 
and  sixteen  dollars,  for  certain  furniture  which  Stewart  sold, 
in  May,  1858,  by  virtue  of  an  execution  against  said  com* 
pany.     The  complaint  alleged  that  the  plaintiff  had  been 
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sued  by  the  trustee  of  said  company,  and  judgment  rendered 
against  Mm,  on  the  12th  of  December,  1862,  for  the  amount 
of  said  furniture.  The  answer  in  this  case  admitted  that  the 
plaintiff  was  sheriff  during  the  time  above  mentioned ;  that 
Stewart  was  deputy  during  the  same  time,  but  denied  that 
*  he  received  any  process  against  the  Ohio  Life  Insurance  and 
Trust  Company ;  or  that  he  sold  any  property  of  the  com- 
pany ;  or  that  the  plaintiff  had  paid  any  money  in  conse- 
quence of  the  defendant  Stewart's  act.  It  also  alleged,  that 
if  the  plaintiff  paid  Kilbreth  any  thing,  it  was  voluntary,  and 
not  from  necessity,  or  by  compulsion  of  law ;  that  if  so  paid, 
it  was  in  his  own  wrong.  The  answer  also  set  up  the  statute 
of  limitations,  as  to  any  claim  that  could  have  been  made 
against  the  plaintiff  by  the  trustee,  and  also  to  the  claim 
against  the  defendants  in  this  case.  The  evidence  given 
about  process  having  been  handed  to  the  sheriff,  and  deliv- 
ered to  the  defendant  Stewart,  was  by  parol  only,  and  was 
received  under  an  objection  by  defendants'  counsel.  The 
kind  of  process,  and  what  it  directed  should  be  done  by  the 
sheriff,  or  whether  it  was  directed  to  the  sheriff,  did  not 
appear.  Parol  proof  was  given,  under  objection  by  the 
defendants'  counsel,  that  an  auctioneer  sold  furniture  in 
1858,  by  virtue  of  an  execution  against  the  Ohio  Life  Insu- 
rance and  Trust  Company,  and  that  he  was  directed  to  sell 
such  furniture  }^j  Stewart,  the  defendant.  The  announce- 
ment at  the  sale,  by  the  auctioneer,  was  as  follows :  ''I  made 
the  announcement  that  it  was  by  virtue  of  several  executions, 
and  by  the  order  of  the  sheriff  of  the  city  and  county  of  New 
York,  and  the  sale  went  on.  Stewart  was  present  at  the  sale." 
Proof  was  also  given  that  the  plaintiff  had  been  sued  by  KiU 
breth,  trustee  &c.,  more  than  four  years  after  the  occurrence,' 
for  the  furniture  sold  by  the  auctioneer  above  mentioned; 
that  the  plaintiff,  instead  of  defending  the  action  by  pleading 
the  statute,  or  giving  the  defendants  notice  of  said  suits,  con- 
fessed a  judgment  and  paid  the  same,  in  December,  1862. 
There  was  no  evidence  that  any  of  the  money  arising  from* 
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said  sale  erer  came  to  Stewart's  hands^  or  that  the  plaintiff 
ever  requested  Stewart  to  return  the  execution  or  process,  or 
demanded  of  Stewart  the  money  for  which  the  furniture  sold. 
And  the  judge  refused  to  the  counsel  for  the  defendants  the 
right  to  sum  up  the  case,  or  the  jury  to  take  the  case,  and 
charged  them  that  they  must  find  a  verdict  for  the  plaintiff 
for  0534  damages,  which  they  did  accordingly.  The  defend- 
ant Stewart  appealed  from  the  judgment. 

0,  L.  Walker^  for  the  appellant. 

A,  J,  Vanderpoelj  for  the  respondent. 

Gbo.  G*.  Babnard,  J.  It  is  too  late  at  the  trial  to  object 
that  the  complaint  and  summons  vary ;  that  the  summons 
was  under  the  wrong  subdivision  of  the  129th  section  of  the 
code  of  procedure  to  justify  the  present  complaint  under  it. 
That  objection  should  have  been  presented  by  motion,  in 
order  that  an  amendment  might  have  been  made  on  just 
terms.  If  necessary  to  sustain  the  judgment,  it  would  be 
now  amended,  so  as  to  conform  to  the  facts  proved. 

The  facts  on  which  the  recovery  is  based  are  whoUy  undis* 
puted.  The  deputy  of  the  sheriff  of  the  city  and  county  of 
New  York  had,  under  and  by  virtue  of  executions  issued  and 
delivered  to  such  sheriff,  sold  on  the  13th  of  May,  1858, 
property  of  the  defendants  in  the  executions,  to  the  amount 
of  $516.95.  This  money  he  has  kept,  and  not  paid  either  to 
the  sheriff  or  to  any  person  who  was  entitled  .thereto.  The 
defendant  Perry  is  the  surety  of  the  deputy,  and  he,  with  the 
deputy  and  his  co-surety,  is  sued  by  the  sheriff  upon  the 
bond  given  by  the  deputy,  conditioned  that  he  would  well 
and  truly  execute  the  office  of  deputy  sheriff. 

The  defendants  claim,  first,  that  they  are  not  liable  because 
the  sheriff  was  not  sued  to  recover  this  sum  until  after  three 
years  from  the  time  the  money  was  made  by  the  deputy,  and 
that  by  section  92  of  the  code  the  action  was  barred  by  lapse 
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of  time.  It  was  a  breach  of  the  deputy's  bond  if  he  failed  to 
pay  money  collected,  even  if  the  sheriff  shoald  never  be  sued 
or  made  to  pay  the  amount.  {McClure  v.  Erwin,  3  Cofvetiy 
313.)  The  deputy's  liability  depends  solely  upon  his  own 
omission  to  pay  the  sheriff,  and  not  in  any  manner  upon  what 
becomes  of  the  money  after  the  sheriff  receives  it,  or  who  is 
entitled  to  it. 

The  law  declares  the  judgment  from  undisputed  facts. 
There  was  nothing  for  a  jury  to  find. 

The  judgment  should  be  affirmed,  with  costs. 

Lbonarp,  J.  concurred. 

Sutherland,  J.  I  dissent.  I  am  inclined  to  think  that 
the  evidence  offered  by  the  defendant,  to  show  that  Kilbreth 
had  no  interest  in  the  money  for  which  the  furniture  was 
sold,  and  was  not  entitled  to  receive  any  from  Willet,  and 
that  Willet  paid  the  money  in  his  own  wrong,  was  improp- 
erly ruled  out.  Moreover,  after  a  careful  examination  of  the 
case,  I  fail  to  see  the  ground  upon  which  the  judge  was  jus- 
tified in  directing  a  verdict  for  the  plaintiff.  Stewart  swore 
that  he  never  received  the  money  from  the  auctioneer.  The 
auctioneer  swore  that  he  had  paid  Stewart  a  partj  without 
saying,  or  being  asked,  how  much.  How  then  could  a  ver- 
dict be  directed  on  the  ground  that  Stewart  had  received  but 
had  not  paid  over  the  money  ? 

The  recovery  of  the  judgment  against  the  sheriff,  and  the 
payment  of  it  by  the  sheriff,  is  a  mystery  to  me^  and  needs 
more  explanation  than  the  case  furnishes. 

Judgment  affirmed. 

[Nbw  Yobk  Gbiteral  Tbsm,  November  7, 1864.  Leonard^  SuthtrUmd  and 
Qm,  O,  Barnard,  Jofltices.] 
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Lee  and  others  v$.  Mabsh,  receiver,  &c. 

A  rail  road  corporation,  an  a  common  carrier  of  goods,  can  by  contract  ex- 
empt itself  from  all  liability  for  the  loss  of,  or  an  injury  to,  goods,  from 
negligence. 

The  plain tiffk  made  an  agreement  with  the  defendant  as  receiver  of  the  Erie 
rail  road,  for  the  transportation  of  liTe  stock,  OTer  the  road.  ^  The  contract 
exonerated  the  defendant  ftom  all  liability  for  loss  or  damage  that  might 
happen  from  any  other  cause  than  willful  negligence  or  fraud ;  and  stated 
that  the  rat^of  freight  to  be  paid  by  the  plaintiffs  had  been  reduced  in 
consequence  of  their  assmning  these  risks.  Seld  that  the  defendant  was 
not  liable  for  damages  to  the  plaintiffs'  cattle  arising  from  the  cars  being 
thrown  off  the  track,  where  it  was  found,  by  the  referee,  that  the  occurrence 
was  without  any  willful  negligence  on  the  part  of  the  defendant  or  his 
agents. 

Where  animals,  transported  by  rail  road,  were  killed,  by  an  accident  for 
which  the  company  was  not  liable,  and  the  agents  of  the  company  offered 
to  carry  the  dead  stock  through,  if  the  owner,  who  accompanied  the  train 
and  was  present  at  the  accident,  would  take  charge  of  them,  who  refused 
to  do  so ;  2Idd  that  the  owners  had  no  claim  to  recover  of  the  rail  road 
company,  on  the  ground  that  they  had  failed  to  deliver  the  carcasses  of  the 
dead  animal*. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  to  recover  damages  for 
the  breach  of  a  contract  made  between  the  plaintiffs  and  the 
defendant,  as  receiver  of  the  Erie  rail  road  company,  for 
the  transportation  by  the  latter,  over  the  road,  of  a  quantity 
of  cattle  and  hogs.     The  agreement  was  as  follows : 

"  New  York  and  Erie  rail  road,  Dunkirk  station,  Oct.  31, 
1861.  Memorandum  of  an  agreement  made  and  concluded 
this  day,  by  and  between  the  receiver  of  the  New  York  and 
Erie  Bail  Boad  Company,  Nathaniel  Marsh,  of  the  first  par^, 
by  his  station  agent,  at  the  above  named  station,  and  Lee 
and  Elliott,  of  the  second  part,  witnesseth :  That  whereas 
the  said  receiver  of  the  New  York  and  Erie  Bail  Boad  Com- 
pany transports  cattle,  horses,  pigs,  hogs,  sheep,  lambs,  calves, 
or  other  live  stock,  only  at  first  class  rates,  as  per  tariff, 
excepting  in  the  following  cases,  namely :  Where  the  said 
receiver  transports  them  at  a  reduced  rate,  in  coneideratioii 
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of  the  owner  or  shipper  assaming  certain  risks^  as  specified 
below.  Now,  in  consideration  that  the  said  receiver  of  the 
said  rail  road  company  will  transport  for  us  such  live  stock, 
at  the  reduced  rate  of  fifty  cents  per  100  lbs.,  the  said  Lee 
and  Elliott  do  hereby  agree  to  take  the  risk  of  injuries  which 
the  animalR,  or  either  of  them,  may  receive  in  consequence 
of  any  of  them  being  wild,  vicious,  unruly,  weak,  escaping 
or  maiming  themselves,  or  each  other,  or  from  delays,  or  in 
consequence  of  heat,  suffocation  or  other  ill  effects  of  being 
crowded,  either  upon  the  cars  or  barges  of  the  company,  or 
on  account  of  being  injured  by  the  burning  of  hay  or  straw, 
or  any  other  material  used  for  feeding  or  bedding  the  stock, 
or  in  the  train  with  the  same,  and  for  any  damage  occasioned 
thereby ;  and  also  all  risk  of  any  loss  or  damage  which  may 
be  sustained  by  reason  of  any  delay  in  such  transportation, 
or  by  reason  of  the  breaking  of  any  rail  or  cars,  or  parts 
thereof,  or  that  may  happen  from  any  other  cause  than  the 
willful  negligence  or  fraud  of  said  receiver  or  his  agents,  and 
in  no  event  shall  the  said  Nathaniel  Marsh  be  personally 
liable  for  loss  or  damage.  And  it  is  further  agreed,  that  the 
said  Lee  and  Elliott  are  to  load,  tranship  and  unload  said 
stock  at  their  own  risk,  the  said  receiver  of  the  New  York 
and  Erie  Sail  Koad  Company  furnishing  the  necessary  laborers 
to  assist.  And  this  agreement  further  witnesseth,  that  the  said 
Lee  and  Elliott  have  this  day  delivered  to  said  receiver  of  the 
said  rail  road  company,  two  car  loads  of  cattle  and  hogs,  to  be 
transported  to  Bergen,  on  the  conditions  above  expressed/' 
The  referee  found  that  this  agreement  was  duly  exe- 
cuted,  at  the  time  it  bears  date,  by  the  plaintiffs  and  defend- 
ant, and  that  the  said  two  car  loads  of  cattle  and  hogs 
consisted  of  thirty-six  head  of  beef  cattle  and  sixty-six  fat 
hogs,  bt^longing  to  the  plaintiffs ;  and  that  the  said  cattle  and 
hog9,  at  the  time  of  shipment,  were  in  good  order  and 
condition,  and  were  of  about  equal  value  and  quality ;  that 
k,'  the  cattle  were  of  about  equal  value  and  quality  one  with 
another,  and  so  were  the  hogs.     That  after  said  cattle  and 
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hogs  were  shipped,  the  train  in  which  they  were  shipped 
proceeded  on  its  way  until  within  forty-eight  or  fifty  miles 
of  New  York,  when,  at  about  two  and  a  half  o'clock  in 
the  morning,  an  accident  suddenly  occurred  to  the  train. 
The  engine  and  tender  were  upset,  and,  with  four  or  five 
cars,  thrown  o£f  the  track.  The  first  four  cars  were  badly 
smashed  and  broken  up,  and  the  fifth  one  injured.  The 
plaintiffs'  cattle  and  hogs  were  in  the  first  two  cars  from 
the  tender.  One  of  the  jilaintiffs,  Mr.  John  M.  Lee,  was  on 
the  train  at  the  time,  in  charge  of  the  plaintiffs'  cattle  and 
hogs.  Fourteen  of  the  plaintiffs'  cattle  and  twenty-six  of 
their  hogs  were  instantly  killed,  or  so  badly  injured  that  they 
died  soon  after  the  accident.  The  remaining  twenty-two 
head  of  the  plaintiffs'  cattle,  and  forty  of  their  hogs,  were 
delivered  at  Bergen  in  a  damaged  condition.  The  accident 
was  occasioned  by  a  heavy  rain  storm,  which  had '  washed 
away  the  track.  That  there  was  negligence  on  the  part  of 
the  defendant  in  running  at  full  speed  in  such  a  night  as 
that.  But  the  referee  did  not  find  willful  negligence.  That 
after  the  accident  the  plaintiffs  refused  to  take  charge  of  any 
of  the  cattle  or  hogs  except  conditionally.  The  condition 
was  that  the  plaintiff's  were  to  take  charge  of  them  to  Ber- 
gen, to  do  the  best  thing  they  could  with  them,  and  the 
defendant  would  take  no  advantage  of  that.  The  defendant 
proposed  and  agreed  to  that  arrangement.  The  plaintiffs 
refused  to  take  charge  of  the  dead  and  dying  cattle  and  hogs, 
and  would  have  nothing  to  do  with  them.  The  plaintiff's 
paid  to  the  defendant  the  full  freight  on  all  the  cattle  and 
hogs,  without  deduction  for  loss  or  damage  by  reason  of  the 
accident.  The  defendant  exacted  it  before  delivering  the 
cattle  and  hogs  brought.  That  if  the  cattle  killed  had  been 
dressed  immediately  after  the  accident,  and  the  meat,  hides 
and  tallow  delivered  with  the  other  cattle,  they  would  have 
been  worth  as  much  per  head  as  the  injured  cattle  that  were 
delivered.  The  referee  reported  in  favor  of  the  plaintiflii  for 
$1006.06. 
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2>.  B.  Eaion,  for  the  appellant 
A.  Preniicej  for  the  respondents. 

Leonard,  P.  J.  The  referee  has  fonnd  as  a  fact  in  this 
case  that  the  defendant  was  gnilty  of  negligence  in  running 
the  train  of  fi^ight  cars,  when  the  accident  occurred,  on  a 
dark  and  stormy  night,  at  the  rate  of  fourteen  miles  an  hour, 
and  adds  that  such  n^ligence  was  not  willful.  Nor  does  he 
find  that  it  contributed  to  produce  the  accident. 

The  contract  was  for  the  transportation  of  live  stock 
belonging  to  the  plaintifls,  over  the  Erie  rail  road,  which 
was  operated  by  the  defendant  as  receiver^  and  exonerated 
the  defendant  from  all  liability  for  loss  or  damage  that  might 
happen  from  any  other  cause  than  the  willful  negligence  or 
fraud  of  the  defendant  or  his  agents.  The  contract  also 
states  that  the  rate  of  compensation  to  be  paid  by  the  plain- 
tiffs has  been  reduced  in  consideration  of  their  assuming 
these  risks.  It  is  evident,  then,  that,  if  the  contract  is  valid, 
the  defendant  is  not  liable  for  the  damage  arising  from  the 
accident  mentioned  in  the  case,  as  the  occurrence  was  without 
any  willful  negligence  on  the  part  of  the  defendant  or  his 
agents. 

The  referee  has  found,  however,  as  his  conclusion  of  law, 
that  the  law  does  not  permit  the  defendant  to  restrict  his 
liability,  as  a  common  carrier,  for  negligence.  In  this  con- 
clusion, he  appears  from  the  recent  decisions  to  be  in  error. 
I  think  it  must  be  considered  as  settled  in  this  state,  that 
common  carriers  may  limit  their  liability  for  negligence  in 
almost  any  respect  by  express  contract,  for  such  a  consider- 
ation as  will  be  satisfactory  to  the  passenger  or  freighter, 
and  that  such  contracts  are  not  against  public  policy.  {Dorr  v. 
The  N.  J.  Bieam  Nat).  Oo.  1  Kern.  485.  Wells  v.  The  N.  T. 
Central  B.  B.  Co.  24  N.  T.  Bep.  181.  Biasell  v.  The  N.  T. 
Central  B.  B.  Oo.  26  id.  442.) 

The  counsel  for  the  plaintifiis  insists  that  they  are  entitled 


106  CASES  IN  THE  SUPBEME  COUET. 

Lee  r.  Manh. 

to  recover^  although  the  referee  may  be  wrong  in  respect  tc 
the  law  and  the  reasons  which  he  has  given  for  his  report  in 
favor  of  the  plaintiffs,  because  a  part  of  the  stocky  although 
killed  by  the  accident,  was  not  delivered  at  its  destinatioia 
according  to  the  contract.  It  appears  that  the  animals  which 
were  killed  by  the  accident  had  a  marketable  value,  if  imme- 
diately dressed,  and  the  plaintiffs  insist  that  the  contract  is 
broken  by  reason  of  the  failure  to  deliver  the  carcasses.  But 
who  was  to  dress  the  animals  and  prepare  them  for  market 
immediately  ?  Certainly  the  defendant  was  under  no  such 
obligation.  This  attention  was  required  in  order  to  preserve 
any  value  in  the  dead  animals,  and  overcome  the  loss  which 
had  apparently  befEdlen  the  plaintiffs  in  consequence  of  the 
accident. 

I  am  not  prepared  to  assent,  however,  to  the  proposition 
that  the  defendant  was  liable  to  deliver  the  carcasses.  The 
character  of  the  freight  was  changed  when  the  animals  were 
dead.  The  defendant  was  bound  to  deliver  the  animals  alive, 
unless  relieved  from  so  doing  by  some  condition  of  his  con* 
tract ;  and  the  delivery  of  their  dead  bodies  would  not  relieve 
him  from  responsibility  for  the  failure  to  deliver  them  alive, 
if  the  loss  arose  from  causes  not  within  the  risks  from  which 
the  plaintiffs  had  agreed  to  relieve  the  defendant.  The 
^ents  of  the  defendant,  it  appeara  by  the  report,  offered  to 
carry  the  dead  stock  through,  if  one  of  the  plaintiffs,  who 
accompanied  the  train  and  was  present  at  the  accident,  would 
take  charge  of  them.  The  plaintiffs  refused  to  take  chaise 
of,  or  have  any  thing  to  do  with  the  dead  and  dying 
animals. 

The  plaintiffs  have  no  claim  to  recover,  on  the  ground  so 
urged  by  their  counsel. 

The  judgment  should  be  reversed,  and  a  new  trial  had 
before  the  same  referee ;  the  costs  to  abide  the  event. 

SuTHEBLAND,  J.  Not  ouc  of  the  cascs  cited  by  the  coun- 
sel for  the  appellant,  except  Wdla  v.  The  New  York  Central 
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Bail  Bead  Co.  (24  N.  T.  Sep.  181,)  and  BisseU  v.  The 
New  York  Central  Bail  Boad  Co.  (25  N.  Y.  Bep.  442,) 
shows  that  even  a  common  carrier  of  goods  can  by  contract 
exempt  himself,  or  itself,  from  liability  for  negligence.  Not 
a  case  in  the  New  York  Beports^  prior  to  Wells  v.  The  N.  Y. 
Central  Bail  Boad  Co.,  and  Perkins  v.  The  same  company, 
(24  N.  Y.  Bep.  196,)  can  be  referred  to,  which,  when  care- 
iiiUy  considered,  can  be  said  to  decide,  or  establish,  any  snch 
doctrine.  But  in  the  cases  last  mentioned,  and  also  in  Bis-- 
sell  V.  Tlie  N.  Y.  Central  Bail  Boad  Co,  (25  N.  Y.  Bep. 
442,)  it  was  held  by  the  court  of  appeals  that  a  rail  road 
corporation  can  by  contract  exempt  itself  from  all  liability 
for  an  injury  to  a  passenger  from  negligence*  If  so,  a  fortiori, 
a  rail  road  corporation,  as  a  common  carrier  of  goods,  can  by 
contract  exempt  itself  from  all  liability  for  the  loss  of,  or  an 
injury  to,  goods,  from  negligence.  These  decisions  of  the 
court  of  appeals,  therefore,  force  me  to  concur  with  the  pre- 
siding justice,  in  the  conclusion  that  there  must  be  a  new 
trial  in  this  case. 

Geo.  G.  Barnard,  J.  also  concurred. 

New  trial  granted. 

[Nkw  Tobk  Gbsbbal  Tbbk,  NoTember  7, 1864.    Zeonttrdf  SutherJmd  aod 
Geo.  G,  Barnard^  Jastioes.] 
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In  the  matter  of  Edward  Philips^  jun.  an  insolvent  debtor. 

Th«  omission  of  Jadgment  creditors,  on  signing  a  petition  for  the  discharge 
of  an  insolvent  debtor,  to  add  to  their  signatures  a  declaration  that  they 
relinqnish  their  jadgments  to  the  assignee  to  be  appointed,  does  not  depriTe 
the  judge  of  jurisdiction;  but  is  a  mere  irregularity,  which  can  be  cured  by 
attaching  such  relinquishments  to  the  petition,  afterwards. 

CEBTIOBABI  to  remove  proceedings  for  the  discharge  of 
an  insolvent  debtor. 

Sutherland,  J.  The  certiorari  in  this  case  brings  np 
for  review  only  questions  of  jurisdiction,  of  regularity,  and 
of  law.     (Morewood  v.  HoUister,  2  Seld.  309.) 

The  only  question  presented  by  the  return  appears  to  be 
one  of  jurisdiction.  Certain  of  the  petitioning  creditors  were 
judgment  creditors,  and  did  not,  at  the  time  of  signing  the 
petition,  add  to  their  signatures  a  declaration  that  they  relin- 
quished such  judgments  to  the  assignee  to  be  appointed, 
though  such  relinquishments  were  subsequently,  and  before 
any  further  proceedings  by  the  judge,  obtained  and  attached 
to  the  petition.  If  the  omission  of  these  judgment  creditors 
at  the  time  of  signing  the  petition  was  a  mere  irregularity,  it 
was  thus  cured.  The  Russell  and  Erwin  Manu,  Co,  v.  Arm^ 
strong,  (12  Abb.  472,)  is  a  decision  of  the  general  term  of 
this  district,  to  the  effect  that  this  omission  did  not  deprive 
the  judge  of  jurisdiction,  but  was  a  mere  irregularity. 

The  proceedings  should  be  affirmed,  with  costs. 

Leonard,  J.  In  the  case  of  Bursty  (7  Wend,  240,)  an 
amendment  was  allowed,  specifying  the  consideration  of  sev- 
eral debts  which  had  been  omitted  by  the  insolvent  in  the 
account  of  his  creditors. 

The  amendment  was  held  to  be  an  answer  to  the  objection 
that  the  original  account  was  defective  in  this  respect. 

The  amendment  allowed  in  the  case  of  Philips  appears  to 
be  of  a  similar  character. 
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The  amendment  in  the  present  case,  as  in  that  of  Hurst^ 
cured  an  irr^nlaiity  in  a  point  not  material  to  give  the  judge 
below  jurisdiction  over  the  case  in  its  inception.  Otherwise 
the  amendment  would  have  been  within  the  principle  decided 
in  Sfmll  V.  Wheaion,  (4  E.  D.  Smith,  427.) 

I  concur  with  Judge  Sutherland's  conclusion. . 

Gbo.  G.  Babhabd,  J.  also  concurred. 

Proceedings  affirmed. 

[Nbw  Tobk  Gbvbbal  Tbhx,  NoTember  7, 1864.  jAonard,  0$o,  G,  Barnard 
and  &ttk0rUmd,  JusticM.] 


Van  Valkenburgh  vs.  The  Mayor  &c.  of  the  City  op 
New  York. 

The  legislatare,  by  an  act  passed  on  the  17th  of  April,  1860,  constituted  cer- 
tain penont,  therein  named,  commissioners  to  locate  and  erect,  In  the  dt j 
of  New  York,  a  suitable  bnildiag  to  be  naed  as  a  oonrt  honse,  &c.  with 
power  to  purchase  the  necessary  grounds  for  that  purpose;  declared  that 
the  grounds  and  buildings  so  to  be  purchased  and  erected  should  be  the 
property  of  the  city ;  and  required  the  board  of  superrisors  of  the  county 
to  lery  by  tax  an  amomit  not  exceeding  |60,000,  for  the  purpose  specified. 
The  commissioners  entered  into  a  contract,  on  behalf  of  the  dty,  with  the 
plaintiff,  for  the  purchase  of  a  lot  of  land  on  which  to  erect  the  court  honse. 

Mtid,  on  demurrer,  that  in  the  absence  of  any  acceptance  of,  or  assent  to,  the 
act  by  the  corporation  of  New  York,  the  commissioners  were  not,  by  force 
of  the  act,  the  agents  of  the  corporation,  and  had  no  power  to  bind  the  city 
by  their  contracts. 

And  that  for  the  legislature  to  appoint  agents  to  purchase,  property  for  the 
city,  and  at  its  expense,  and  without  its  consent,  was  an  extraordinary 
assumption  of  power,  to  which  the  court  could  not  assent. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  allow- 
ing a  demurrer  to  the  complaint.  The  l^slature  pasBed, 
on  the  17  th  day  of  April,  I860,  an  act  constituting  certain 
persons,  therein  particularly  described,  a  board  of  commis* 
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Bionere  to  locate  and  erect,  in  the  city  of  New  York,  a  suita- 
ble building  to  be  used  as  a  court  house,  &c,  (Laws  of 
1860,  p,  1003.)  The  commission  was  organized  in  May, 
1860.  On  the  11th  of  June,  1860,  the  commissioners  ap- 
pointed James  H.  Welsh,  ■  Stewart,  and  Merwin  N.  Jones, 
to  select  a  suitable  location  for  the  building  mentioned  in  the^ 
act.  On  the  2d  of  July,  1860,  the  commissioners  adopted 
the  report  of  Mr.  Jones,  selecting  the  land  described  in  the 
complaint  as  the  site  for  said  building.  On  the  14th  of  Sep- 
tember, 1860,  a  contract  was  made  and  executed,  between 
the  plaintiff  and  the  commissioners  assuming  to  act  in  behalf 
of  the  city,  for  the  sale  by  the  plaintiff,  and  the  purchase  by 
the  commissioners,  of  a  lot  of  land  on  which  to  erect  a  build- 
ing, for  the  sum  of  $6000.  There  was  no  allegation  of  any 
assent  to  the  act,  or  acceptance  thereof  by  the  corporation. 
The  plaintiff  alleged  a  readiness  to  perform,  on  his  part,  and 
a  tender  of  a  deed  to  the  defendants ;  and  prayed  for  a  spe- 
cific performance  of  the  contract. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  had  judgment  on  their  demurrer,  with  costs,  at 
special  term. 

The  following  opinion  was  given  by  the  justice  before  whom 
the  argument  was  had  at  the  special  term. 

Clerke,  J.  "1  think  the  plaintiff  has  mistaken  his  rem- 
edy by  suing  the  defendants.  Although  the  defendants  are  a 
public  corporation,  yet  their  rights  of  property  are  as  sacred 
as  those  of  a  private  corporation,  or  of  a  natural  person. 
The  legislature  has  no  right  to  appoint  persons  to  make  con- 
tracts for  the  one,  any  more  tban  for  the  other.  The  defend- 
ants had  no  agency  in  the  purchase,  or  in  the  employment, 
as  agents,  of  the  commissioners.  The  latter  entered  into  a 
contract  with  the  plaintiff,  for  the  purchase  of  the  land, 
without  the  concurrence,  or,  as  far  as  we  know,  even  the 
knowledge  of  the  defendants.     The  act  of  itself  says  nothing 
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of  the  liability  of  the  corporation  of  the  city  of  New  York, 
for  the  land  necessary  for  the  contemplated  building,  but 
provides  another  mode  of  securing  payment  for  it.  So  that 
even  if  the  l^slature  have  power  to  make  contracts  itself  for 
the  corporation,  or  to  appoint  agents  to  make  contracts  for 
it,  this  act  would  have  created  no  liability  against  it. 

The  defendants  should  have  judgment  on  the  demurrer, 
with  costs." 

The  plaintiff  appealed  to  the  general  term. 

James  M.  Smith,  for  the  appellant  I.  The  legislature  of 
a  state  is  sovereign  and  supreme.  It  has  just  right  and  full 
power  to  do  all  that  is  not  inconsistent  with  the  restrictions 
placed  upon  it  by  the  constitution  of  the  state,  or  of  the 
United  States.  Those  who  deny  the  right  of  the  legislature 
to  pass  any  particular  act  must  show  the  coTistitutional 
restriction  on  its  power  to  do  so.  It  is  not  incumbent  on 
those  who  claim  under  the  act  to  show  the  power.  This  is 
presumed,  until  the  contrary  be  shown.  These  are  well  set- 
tled principles  of  constitutional  law.  (People  v.  Draper', 
25  Barb.  359.  S,  0.  15  N.  T.  Rep.  643.  Bumsey  v.  Peo- 
ple, 19  id.  46.) 

II.  The  doctrine  that  a  charter  is  a  contract,  and  that 
therefore  the  legislature  may  not  change  it  so  as  to  impair 
the  obligation  of  a  contract,  has  no  reference  to  munid- 
pal  corporations,  created  for  governmental  purposes.  (8e^. 
2  Kent,  305.) 

III.  The  object  of  this  act  was  to  provide  for  the  selection, 
and  if  necessary,  the  purchase  of  land  in  the  city,  for  the 
erection  of  a  building  for  a  public  purpose.  The  city  was 
not  to  be  deprived  of  any  of  its  property.  And  if  the  pur- 
chase from  an  individual  was  to  be  by  virtue  of  the  right  of 
eminent  domain,  and  on  appraisal,  the  legislature  had  the 
right  to  delegate  this  power  to  the  officers  of  a  municipal 
corporation.      {Smith  on    Constitutional  Law,  414,  415. 
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Heyward  v.  Mayor  of  New  Torky  3  Seld.  314.  People  r. 
Smithy  21  N.  Y.  Rep.  695.) 

lY.  The  agents  selected^  aad  the  modes  of  procedure  unde^ 
the  act,  are,  on  general  principles,  entirely  unexceptionablei 
Besponsible  and  diversified  officers  are  selected.  {Fhe  objects 
of  the  expenditure  and  its  amount  are  carefoUy  guarded. 
There  is  then  no  objection  to  this  act  on  general  principles 
of  constitutional  law,  or  in  its  objects  and  agencies.  It 
results  from  these  views,  that  those  denying  the  validity  of 
the  act  must  show  that  it  interferes  with  some  vested  rights 
of  the  city,  which  the  legislature  had  no  power  to  touch. 

V.  What,  then,  is  there  in  the  city  charter  forbidding  the 
legislature  to  do  what  the  act  prescribes  ?  It  takes  away  no 
property.  It  does  not  lessen  the  proprietary  interests  of  the 
city.  It  seeks  to  secure  a  public  convenience.  What  princi- 
ples of  constitutional  law  are  violated  ?  {See  2  Kenty  305 ; 
15  N.  Y.  Sep.  543.) 

John  F.  Develifiy  for  the  respondents.  I.  The  legislature 
has  no  power  to  make  a  contract,  or  to  authorize  others  to 
make  contracts,  which  shall  be  binding  upon  the  defendants, 
without  their  consent.  The  defendants  are  an  ancient  cor- 
poration, very  many  years  older  than  the  government  whose 
legislature^  it  is  claimed,  has  created  a  debt  against  it ;  and 
are  possessed  of  private  property,  which  they  hold  and  enjoy 
upon  the  same  tenure  upon  which  it  would  have  been  held 
and  enjoyed  in  case  it  had  been  conferred  upon  a  private 
individual.  {Dongan  Ohartery  §§  6,  12.  Davies*  Latosy 
151,  157.  Montgomerie  Ohartery  §  1.  Davies'  LawSy  165, 
169.  Bailey  v.  Mayor y  3  Hilly  531, 539.  Britton  v.  Mayor, 
21  Eow,  251.  Benson  v.  Mayor,  10  Barb.  223.)  As  re- 
spects their  private  property,  and  its  disposition,  the  defend- 
ants are  as  free  from  legislative  control  as  is  any  private 
individual  in  the  possession  and  enjoyment  of  his  property. 
{Hoffman' 8  Treatiaey  pp.  44, 73.  Valentine's  LawSy  p.  1199. 
Oreen  v.  Mayor,  5  Abb.  505.    Atkins  v.  Randolph,  31  Verm^ 
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Bep.  226.)  Having  thus  determined  the  nature  and  extent 
of  the  defendants'  property,  and  the  tenure  upon  which  it  is 
held,  it  now  becomes  material  to  inquire  in  what  particular 
and  to  what  extent  the  legislature  have,  by  the  act  in  ques- 
tion, invaded  or  violated  the  rights  of  the  defendants.  If  the 
contract  set  forth  in  the  complaint  constitutes  a  valid  and 
binding  obligation  against  the  defendants,  then  there  has 
been  created  against  them  a  debt  of  three  thousand  dollars. 
If  that  contract  shall  ever  be  merged  in  a  judgment  by  the 
successful  prosecution  of  this  action,  that  judgment  can  be 
enforced  by  the  sale  of  sufiGlcient  of  the  defendants'  property 
to  liquidate  its  amount,  and  the  proceeds  of  such  sales  will 
be  paid  to  the  plaintifif.  The  act,  therefore,  creates  a  debt 
against  the  defendants  without  their  assent,  and  in  its  prao* 
tical  effect  transfers  the  private  funds  of  the  defendants  to 
the  plaintiff.  In  each  of  these  particulars  the  act  violates 
the  natural  and  constitutional  rights  of  the  defendants. 
{Hampshire  v.  Franklin^  16  Mass.  Bep.  83.  Inhabitants 
of  Medford  v.  Learned^  Id.  216.  Atkins  v.  Bandolph, 
31  Verm.  B.  1,  226.  Pittsburgh  and  SteubenviUe  B.  B.  Oa. 
V.  Gazzany  35  Penn.  Bep.  340.  Constitution^  art  1,  §  6. 
People  V.  Saws,  37  Barb.  440.) 

II.  Conceding  the  power  of  the  legislature  to  bind  the 
defendants,  by  the  contract  which  the  commissioners  should 
make  in  pursuance  of  the  act,  yet  its  intention  that  the  cor- 
poration should  not  be  so  bound  is  evident,  from  the  fact  that 
the  act  itself  provides  another  mode  of  paying  for  the  land 
which  the  commissioners  were  authorized  to  purchase. 
{Laws  0/1860,  p.  1004,  §  2.) 

III.  Admitting  the  liability  of  the  defendants  upon  the 
contract  made  by  the  commissioners,  still  the  complaint  is 
defective.  It  does  not  allege  the  presentment  of  the  claim  to 
the  comptroller  for  payment.  (Laws  of  1860,  p.  645,  §  2.) 
The  complaint  is  also  defective  for  the  reason  that  it  does 
not  aver  performance  or  tender  of  performance  on  the  part  of 
the  plaintiff.     {Qreen  v.  Beynolds,  2  John.  206.    Johnson  v. 

Vol.  XLIII.  8 
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Wygant,  11  Wend.  49.     Wittiama  v.  Healey,  3  Den.  363 
Lester  v.  Jewett^  1  -K'crn.  453.) 

By  the  Courts  Geo.  G.  Barnard,  J.  The  legislature  of  the 
state  of  New  York  {Sess.  L.  1860,  ch.  405,  p.  1003)  enacted 
that  certain  persons  therein  named  he  constituted  a  hoard  of 
commissioners,  "to  locate  and  erect  in  the  city  of  New  York 
a  sai table  building  to  be  used  as  a  court  house  and  place  of 
detention  of  persons  brought  to  the  police  court  in  said  dis- 
trict,''  and  "  the  ground  and  buildings  so  to  be  purchased 
and  erected  shall  be  the  property  of  the  city  of  New  York." 

It  is  also,  by  the  act,  provided  that  the  board  of  super- 
visors of  the  county  of  New  York  shall  levy  by  tax,  an 
amount  not  exceeding  $50,000.  Under  this  act  the  commis- 
sioners have  selected  and  agreed  to  buy  of  the  plaintiff,  for 
and  on  behalf  of  the  city,  the  lands  described  in  the  com- 
plaint. The  city  refuses  to  accept  the  deed,  and  the  plaintiff 
brings  this  action  against  the  corporate  authorities,  to  com- 
pel a  specific  performance  of  the  contract.  The  defendant, 
by  demurrer,  presents  this  question:  Are  the  defendants 
liable  for  the  acts  of  this  commission  ? 

If  these  commisioners  are,  by  force  of  the  act,  agents  of 
the  city,  then  this  demurrer  is  not  well  taken,  and  the  plain- 
tiff is  entitled  to  judgment. 

The  first  case  in  our  courts  which  I  find,  bearing  upon 
this  question,  is  Appleton  v.  The  Water  Commissioners  of 
New  Yorky  (2  EiU^  432.)  These  commissioners  were  ap- 
pointed by  the  governor  and  senate  to  construct  the  Croton 
aqueduct,  for  the  benefit  and  at  the  expense  of  the  city  of 
New  York.  It  was  held  that  the  water  commissioners  were 
not  liable,  and  that  the  remedy  was  against  the  city.  The 
reasons  for  this  judgment  are  not  given. 

In  Olarh  v.  The  Mayor  dc.  of  New  Torky  (4  Comst.  338,) 
it  was  decided  that  the  judgment  for  work  done  under  a  con- 
tract with  the  Croton  water  commissioners,  against  the  Mayor, 
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be  reversed  for  errors  on  the  trial,  and  the  qaestion  of  the 
defendant's  liability  was  not  noticed. 

In  the  case  of  Bailey  and  others  v.  The  Mayor  dec,  of 
New  Yorky  (3  JERK,  531,)  it  was  distinctly  adjudged  that  the 
water  commissioners  were  the  agents  of  the  city,  but  upon 
the  ground  that  by  the  terms  of  the  water  commissioners' 
act  the  city  had  the  power  to  accept  the  charter  or  reject  it, 
and  the  common  council  did  by  resolution  accept  it — Mr. 
Justice  Nelson  using  this  language:  '^The  acceptance  was 
entirely  voluntary ;  for  the  state  could  not  enforce  the  grant 
upon  the  defendants,  against  their  will.  This  would  be  so 
on  general  principles,  (Angell  dk  Ames  on  Corporations, 
46,  50,  and  cases  cited;)  but  here  the  charter  itself  left  it 
optional  with  the  common  council  to  accept  or  not." 

This  last  case  went  to  the  court  of  errors,  (The  Mayor  dc. 
of  New  York  v.  Bailey ^  2  Denio,  433,)  and  was  affirmed ; 
one  senator  only — Senator  Barlow — holding  the  broad  prin- 
ciple that  the  act  of  itself  made  the  commissioners  agents  of 
the  city. 

I  think,  therefore,  that  the  cases  fail  to  establish  the  agency 
of  the  commissioners  for  the  defendant  in  this  case,  where 
there  was  no  acceptance  of  the  act  by  the  defendant. 

It  requires  clear  authority  to  warrant  this  claim.  An  agent 
established  by  law  to  purchase  property  for  the  defendant 
and  at  its  expense  and  without  its  consent,  is  an  extraordi- 
nary assumption  of  power.    I  can  not  yet  assent  to  it. 

Judgment  affirmed  with  costs. 

[Nbw  Tobx  Gbrbbal  Tkbx,  November  7, 1864.  Leonard,  Suihtrlmd  and 
Oto.  0,  Bwrrmrdj  Jiistioe8.J 
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The  People,  ex  reL  Simpson,  vs.  Platt,  landlord  &c. 

An  afSdavit  of  the  serrice  of  a  snmmons^  under  the  statute  relatire  to  "  Sum- 
mary proceedings  to  recorer  the  possession  of  land/*  which  alleges  a  ser- 
vice upon  an  under  tenant,  on  the  demised  premises,  and  that  the  tenant 
was  absent  from  his  last  and  usual  residence,  without  stating  that  such 
residence  was  upon  the  demised  premises,  is  insufficient. 

A  demand  of  the  rent  claimed  to  be  dae,  made  of  an  under  tenant,  who  is 
described  in  the  affidavit  as  a  person  in  possession  of  the  demised  premises, 
is  net  sufficient  to  give  the  justice  jurisdiction. 

The  demand  must  be  made  of  the  tenant,  or  three  days*  notice  requiring 
payment,  or  the  possession  of  the  premises,  must  be  served  in  the  manner 
specified  in  the  statute  for  the  service  of  the  summons. 

CEBTIOBABI  to  review  proceedings  had  before  one  of 
the  justices  of  the  district  court  of  the  city  of  New 
York,  under  the  statute  relative  to  "Summary  proceed- 
ings to  recover  the  possession  of  land/'  The  grounds  of 
gbjection  to  the  proceedings  are  stated  in  the  opinion  of  the 
court. 

By  the  Conrt,  Leonabd,  P.  J.  The  proof  is  insufficient, 
in  respect  both  to  the  service  of  the  summons,  and  the  de- 
mand of  the  rent  claimed  to  be  due. 

1.  The  sununons  was  served  on  an  under  tenant,  upon  the 
demised  premises,  and  the  affidavit  states  that  the  tenant 
was  absent  from  his  last  and  usual  residence.  The  statute 
requires,  where  the  summons  is  not  served  on  the  tenant, 
that  the  service  be  by  leaving  a  copy  with  a  person  of  mature 
age  residing  at  the  last  and  usual  residence  of  the  tenant : 
and  such  service  can  be  made  only  in  case  of  absence  of  the 
tenant  from  such  residence.  If  no  such  person  can  be  found 
there,  the  service  can  be  made  by  affixing  a  copy  of  the  sum- 
mons in  a  conspicuous  place  on  the  demised  premises.  (2  B.  S, 
.  514,  §  32.)  The  service  was  not  made  in  conformity  with 
either  of  the  modes  directed  by  the  statute.  The  affidavit 
indicates  that  the  tenant  was  absent  from  his  residence,  but 
it  does  not  state  that  such  residence  was  upon  the  demised 
premises.    It  is  only  in  that  case  that  the  summons  could 
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Lave  been  properly  served  on  some  person  other  than  the 
tenant ;  even  if  we  assume  that  the  person  served,  in  this 
case,  was  of  mature  age,  which  is  a  fact  not  stated  in  the 
affidavit 

2.  The  demand  stated  in  the  affidavit  of  the  landlord 
does  not  conform  to  the  statutory  requirements.  It  was 
made  of  the  same  under  tenant  upon  whom  the  summons 
was  served,  who  is  described  as  a  person  in  possession  of  the 
demised  premises. 

The  demand  must  be  made  of  the  tenant,  or  three  days' 
notice  requiring  payment  or  the  possession  of  the  premises 
must  be  served  in  the  manner  indicated  for  the  service  of 
the  summons.     (2  B,  8.  513,  §  28.) 

The  justice  had  no  jurisdiction,  in  consequence  of  these 
defects. 

The  proceedings  must  be  reversed,  with  costs,  as  to  Simp- 
son and  Baker,  and  those  persons  restored  to  the  possession. 

New  York  Gevsral  Tbsx,  Xovember  7,  1864.  Zemardf  Geo,  Q,  Barnard 
and  Sutherland^  Jostices.] 


Hamilton  vs.  Yav  Rbnsselabb. 

A  surety,  who  guaranties  the  punctnal  payment  of  "  the  interest"  on  a 
money  bond  not  bearing  interest  by  its  terms,  is  liable  for  interest  accra- 
'  ing  after  the  bond  becomes  due. 

CONTBOVEBST  submitted  by  the  parties,  without  suit, 
upon  the  following  state  of  facts :  On  and  before  the 
Ist  day  of  July,  1854,  William  D.  Waddington  and  two 
other  persons  were  jointly  and  severally  indebted  to  George 
L.  Schuyler,  trustee,  &c.  in  the  sum  of  ;J10,000 ;  and  it  was 
then  mutually  agreed  between  the  said  Waddington  and  the 
said  Schuyler,  that  he,  the  said  Schuyler,  should  release  the 
said  Waddington  from  his  joint  liability,  and  accept  fron^ 
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him,  in  liquidation  of  his  indebtedness,  the  bond  and  guar<- 
anty  hereinafter  set  forth.  That  on  the  said  Ist  day  of 
July,  1854,  the  said  William  D.  Waddington  made  and 
executed,  in  pursuance  of  said  agreement,  under  his  hand 
and  seal,  and  delivered  to  the  said  George  L.  Schuyler,  trustee 
as  aforesaid,  his  certain  bond  or  obligation,  in  writing,  where- 
by  he,  the  said  William  D.  Waddington,  his  heirs,  executors 
and  administrators,  became  held  and  firmly  bound  unto  the 
said  G-eorge  L.  Schuyler,  trustee  as  aforesaid,  his  successors 
or  assigns,  in  the  penal  sum  of  $7000,  upon  the  following 
conditions,  to  wit :  That  if  the  said  William  D.  Wadding- 
ton, his  heirs,  executors  or  administrators,  should  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  George  L. 
Schuyler,  trustee  as  aforesaid,  his  successors  or  assigns,  the 
just  and  full  sum  of  $3333.33  on  the  31st  day  of  January, 
1861,  together  with  interest  thereon,  at  and  after  the  rate  of 
seven  per  cent  per  annum,  payable  on  the  1st  day  of  January, 
1855,  and  half  yearly  thereafter,  then  the  above  mentioned 
obligation  should  be  void,  otherwise  to  remain  of  full  force 
and  virtue.  That,  simultaneously  with  the  execution  of  the 
said  bond,  Jeremiah  Van  Rensselaer,  the  defendant,  named 
his  certain  guaranty  of  the  punctual  payment  of  the  interest 
on  the  said  bond,  indorsed  thereon  in  the  following  words, 
to  wit;  "For  value  received,  I  guarantee  the  punctual 
payment  of  the  interest  on  the  within  bond,  and  will  pay  the 
interest  on  demand,  in  default  of  its  payment  by  .Mr.  Wad- 
dington. Signed,  Jer.  Van  Rensselaer" — and  without  which 
said  guaranty  the  said  bond  would  not  have  been  accepted, 
nor  would  the  consideration  and  advantages  for  which  said 
bond  was  given,  have  been  granted  and  parted  with  by 
said  Schuyler.  And  the  said  bond  was  delivered  and  accept- 
ed, with  said  guaranty  indorsed  thereon,  according  to  the 
agreement  between  said  Schuyler  and  Waddington.  That 
on  or  about  the  15th  day  of  March,  1856,  the  said  George 
L.  Schuyler,  trustee  as  aforesaid,  for  value  received,  duly 
assigned  and  set  over  unto  the  plaintiff,  Mary  M.  Hamilton, 
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all  his  right,  title  and  interest,  in  and  to  the  said  bond  and 
guaranty,  with  all  arrearages  of  interest  thereon,  which  said 
bond  is  still  due  and  unpaid,  and  no  extension  of  time  has 
been  given  to  the  said  William  D.  Waddington,  or  to  any 
other  person.  That  the  interest  on  the  said  bond  has  not  been 
paid  since  the  1st  day  of  July,  1860,  although  payment 
thereof  has  been  demanded,  both  of  the  said  William  D. 
Waddington  and  of  the  defendant,  and  refused  by  them, 
except  that  the  defendant  has  tendered  to  the  plaintiff 
the  sum  of  $136.11,  being  the  amount  of  interest  due  on 
the  said  bond  till  the  Slst  day  of  January,  1861,  and  the 
defendant  is  ready  and  willing  to  pay  the  said  sum  of  $136.11 
to  the  plaintiff,  or  to  pay  it  into  court.  The  plaintiff  claims 
that  the  defendant  is  liable  for  the  payment  of  the  interest 
on  the  said  bond  from  the  1st  day  of  July,  1860,  till  the 
Slst  day  of  January,  1863,  making  in  the  aggregate  the 
sum  of  $583.33,  with  interest  thereon  from  the  Ist  day  of 
January,  1863.  The  defendant  claims  that  he  is  liable  only 
for  the  sum  of  $136.11,  being  the  interest  on  the  said  bond 
from  the  Ist  day  of  July,  1860,  till  the  3l8t  day  of  January, 
1861,  when  the  said  bond  became  due  and  payable. 

The  parties  hereto  mutually  prayed  the  judgment  of  the 
court  on  this  statement  of  facts. 

Samuel  E.  Lyon,  for  the  plaintiff.  I.  The  bond  was  by 
its  terms  to  continue  in  full  force  and  virtue,  if  not  paid  at 
maturity.  After  it  became  due  it  was,  if  not  paid,  as  much 
a  bond  as  before.  When,  therefore,  the  guarantor  took  the 
responsibility  of  securing  the  payment  of  the  interest,  he 
took  the  risk  of  paying  the  interest  which  accrued  after  the 
bond  became  due  in  case  the  principal  thereof  was  not  paid. 

II.  Guaranties  are  to  be  liberally  construed.  If  the  guar- 
antor wished  to  restrict  his  liability  to  the  payment  of  inter- 
est which  accrued  before  the  bond  became  due,  he  should 
have  done  so  in  express  terms.    Having  failed  to  restrict  his 
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liability,  the  words  of  the  guaranty  are  to  have  their  most 
extensive  meaning ;  i,  e.  to  be  construed  strongly  against  the 
guarantor,  and  liberally  in  favor  of  the  plaintiff.  (Drum- 
mond  V.  Frestmany  12  Wheat  515.  Douglas  v.  Reynolds, 
7  Peters,  113,  122.  Latvrence  v.  McCalmont,  2  Eow.  426. 
Bell  V.  Bruen,  1  id.  169, 186.  Dobbin  v.  Bradley,  17  Wend. 
422.  Fellows  v.  Prentiss,  3  Denio,  618.  G^a^e«  v.  ilfcZ^ee, 
3  ^er«.  232.     JZicZje  v.  Judson,  24  -Z\r.  T.  ^ep.  64) 

III.  By  the  facts,  as  submitted,  Schuyler  released  two 
persons  jointly  liable  as  principals,  with  Mr.  Waddington, 
and  accepted  instead  of  their  joint  liability  the  bond  of 
Waddington,  with  the  guaranty  of  the  defendant.  Such 
guaranty  would  not*  have  been  accepted  but  from  the  con- 
sideration that  the  interest  would  be  j^romptly  paid  so  long 
as  the  principal  remained  unpaid. 

IV.  The  objection  that  the  guarantor  would  be  liable  for 
an  indefinite  period,  if  the  plaintiff's  theory  be  correct,  is 
inadmissible,  for  the  guarantor  might  have  restricted  his 
liability,  if  he  had  chosen  to  do  so.  Not  having  done  so, 
the  words  of  the  guaranty  must  be  construed  against  him  as 
strongly  as  the  case  will  admit.  {Drummond  v.  Prestman, 
supra.) 

V.  It  being  admitted  by  the  stipulation  annexed  to  the 
case,  that  there  are  no  laches  on  the  part  of  the  holder  of  the 
bond,  the  only  question  before  the  court  is,  as  to  the  extent 
of  the  liability  of  the  guarantor  upon  the  contract  of  guar- 
anty. The  words  "  value  received"  in  the  contract,  express 
a  suflacient  consideration.  (19  Wend.  557.  24  id.  35.)  If 
it  be  admitted,  as  it  must  be,  that  the  principal  is  liable  for  the 
interest  on  the  bond  until  it  is  paid,  the  case  leaves  no  room 
for  argument;  because — 1st.  The  contract  of  the  surety  is 
"For  value  received,  I  guarantee  the  punctual  payment  of 
the  interest  on  the  within  bond,  and  will  pay  the  interest  on 
demand  in  default  of  its  payment  by  Waddington ;"  and, 
2d.  The  rule  of  law,  as  is  well  stated  in  1  Parsons  on  Con-* 
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tracts  J  593,  is,  that  "the  liability  of  the  guarantor  is  coeoaen^ 
Bive  with  that  of  the  principal,  unless  it  be  expressly  limited,** 
Hence,  as  there  is  no  limitation  in  the  guaranty  upon  the 
sabject  of  interest,  if  Van  Bensselaei-'s  liability  is  coexten- 
sire  -with  that  of  Waddington,  and  Waddington  is  liable  for 
the  interest  till  the  bond  is  paid,  it  seems  to  follow  as  a 
logical  consequence  that  Van  Bensselaer  is  liable  to  the  same 
extent 

YI.  The  plaintiff  is  entitled  to,  and  should  have,  judg- 
ment for  the  whole  amount  claimed  by  her,  viz.  $583.33, 
with  interest  from  the  1st  day  of  January,  1863. 

R,  M.  Hari^on  and  O.  D,  L.  Harison,  for  the  defendant. 
I.  The  contract  of  guaranty  must  be  strictly  construed,  and 
in  no  event  can  be  extended  beyond  the  fitir  import  of  its 
actual  terms.  It  is  strictissimi  Juris.  (Miller  v.  Stewart, 
9  WTieat  680.  United  States  v.  KilpatricJc,  Id.  720. 
Walsh  V.  Bailiey  10  John.  180.  Wright  v.  Johnson, 
8  Wend.  512.     Bigelow  v.  Benton,  14  Barb.  123.) 

II.  The  guaranty  in  this  case  was  of  "the  punctual  pay- 
ment of  the  interest  on  the  bond,''  By  a  consideration  of 
these  terms,  the  meaning  of  the  agreement  may  be  readily 
ascertained.  1.  The  words,  "the  interest  on  the  bond," 
clearly  point  to  a  certain  and  definite  amount  of  interest, 
which  was  payable  in  any  event,  according  to  the  condition 
of  the  bond,  namely,  interest  at  seven  per  cent,  from  July  1, 
1854,  to  January  31,  1861.  2.  The  words  "punctual  pay- 
ment^'  limit  the  guaranty  to  such  interest  as  was  to  be  paid 
on  certain  specified  days.  Interest  upon  a  debt  that  is  over- 
due accrues  daily,  so  as  to  daily  increase  the  indebtedness, 
but  it  is  not  payable  at  all  without  the  principal.  The  cred- 
itor may  refuse  to  accept  a  payment  of  interest  only,  and 
retain  unimpaired  his  right  of  action  for  principal  and  inter- 
est together. 

III.  Interest  to  January  31st,  1861,  was  the  only  interest 
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ivhich  the  obligor  in  the  bond  agreed  to  pat/y  and  this  only 
was  the  interest  upon  the  'bond  mentioned  in  the  guaranty. 
Interest  from  the  time  when  the  bond  became  due  may  be 
recovered  against  the  obUgor,  but  only  as  damageSj  given 
by  the  law,  for  the  breach  of  his  agreement  to  pay  the  prin- 
cipal debt,  not  as  interest  accruing  by  Contract.  ( Watkina 
V.  Morgan,  6  Car.  &  P.  661.)  1.  Damages  are  a  mere  inci- 
dent of  the  principal,  and  can  not  be  separated  from  it. 
Hence  the  receipt  of  the  principal  is  a  waiver  of  all  claims  for 
damages.  (Dixon  v.  Parhea,  2  Eap.  C.  110.  TUlotson  ▼. 
PrestoHy  3  John.  229.  Johnston  v.  Brannan,  5  id.  268. 
Stevens  v.  Barringer,  13  Wend.  639.  Jacot  v.  Emmttty 
11  Paige,  142.)  But  the  rule  is  different  as  to  interest  for 
the  period  before  the  principal  becomes  due,  because  there  is 
an  express  agreement  to  pay  such  interest,  which  agreement 
is  not  satisfied  by  the  payment  of  the  principal.  {Fake  v. 
Eddy's  Ex'Vy  15  Wend.  76.)  2.  Interest  after  the  principal 
is  due  is  frequently  recoverable  at  a  different  rate  from  that 
stipulated  in  the  contract.  Thus,  a  bank  prohibited  by  its 
charter  from  taking  interest  upon  loans  and  discounts  at  a 
higher  rate  than  6  per  cent,  may  recover  interest  at  7  per 
cent  upon  a  note,  from  the  time  it  falls  due.  (  United  States 
Bank  v.  Chapin,  9  Wend.  471.)  And  although  the  rate  of 
interest  reserved  in  a  mortgage  be  but  5  per  cent,  the  full 
legal  rate  is  allowable  after  default.  (Bell  v.  Mayor  dec.  of 
New  York,  10  Paige,  49.)  Interest,  in  the  nature  of  dam- 
ages, is  computed  according  to  the  lex  fori,  not  according  to 
the  lex  loci  contractus.  {Ives  v.  Farmers'  Bank,  2  Allen's 
Mass.  Rep.  239.  Barringer  v.  King,  5  Gray,  12.  Easton 
V.  Melius,  7  id.  680.)  As,  therefore,  it  appears  that  such 
interest  is  not  governed  by,  it  can  not  be  founded  on,  the 
agreement  of  the  parties.  But  the  collateral  agreement  of 
the  guarantor,  for  the  payment  of  interest,  can  not  be  sub- 
jected to  a  wider  construction  than  the  original  agreement 
of  the  principal  debtor,  for  the  payment  of  interest ;  there- 
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toTe^  as  the  principal  debtor  agreed  to  pay  interest  until  the 
Slst  of  January,  1861,  only,  the  defendant  is  not  liable  fot 
the  interest  which  has  accrued  since  that  time. 

lY.  The  construction  of  the  defendant's  agreement,  claimed 
by  the  plaintiff,  imposes  upon  the  defendant  an  obligation 
scarcely  less  onerous  than  if  he  had  guarantied  the  whole 
debt ;  but  it  is  evident  that  he  had  no  intention  of  assuming 
any  such  responsibility.  For  the  forbearance  which  his  credit 
obtained  he  agreed  to  pay,  which  was  all  that  could  reason- 
ably be  asked  of  him.  At  the  end  of  the  term  of  credit  the 
plaintiff  was  in  the  same  position  as  her  assignor  before  it 
was  given,  having  her  action  against  the  original  debtor  for 
the  debt ;  but  the  defendant  was  not  liable  for  it,  nor  for 
damages  for  its  detention. 

Y.  The  plaintiff's  claim  for  interest  upon  interest  is  clearly 
untenable.  If  allowable,  it  could  only  be  from  the  time 
when  a  demand  for  the  payment  of  the  interest  was  made 
upon  the  defendant.  Hence,  as  no  such  demand  was  made, 
the  defendant's  tender  of  the  amount  of  interest  from  July  1, 
1860,  to  January  21,  1861,  was  sufficient. 

By  the  Courts  Q-eo.  G.  Barnard,  J.  I  think  the  defend- 
ant liable  to  pay  the  interest  which  has  accrued  upon  the 
bond  since  it  became,  by  its  terms,  due.  He  agreed  by  his 
written  promise  to  pay  "the  interest  on  the  written  bond." 
There  was  no  interest  upon  it  when  he  covenanted  to  pay. 
It  was,  then,  the  interest  which  was  to  accrue.  If  the  bond 
had  been  payable  instantly,  there  would  be  no  question  of  the 
defendant's  liability.  Why  limit  the  liability  where  it  had  a 
term  of  credit  contained  in  the  bond  ?  The  guaranty  makes 
no  such  limitation.  Would  it  not  be  interest  if  the  bond 
was  due  ?  Is  it  not  interest  after  the  bond  becomes  due  ? 
The  party  has  not  limited  his  liability,  and  the  court  can 
not,  if  he  omits  to  do  it.  His  interest  can  not  be  inferred  or 
declared  from  the  burden  his  unrestricted  words  put  upon  him. 
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I  tbink  the  plaintiff  entitled  to  judgment  for  simple  inters 
est  only.  The  principal  debtor  can  not  be  made  to  pay 
more,  and  the  surety  is  only  to  make  good  his  default. 

Judgment  accordingly. 

[New  Tobk  Qbvbbal  Tbbx..  NoTember  7, 1864.  Zetmard,  Sutherland  and 
(7m.  O.  Brnnard,  Jnstioee.] 


White  vs.  Story,  administrator,  &c. 

The  power  of  a  surrogate  to  refer  a  matter  in  controreny,  arising  out  of  a 
daim  presented  to  an  executor  or  administrator,  against  the  estate,  under 
title  8,  part  2,  chapter  6,  sec.  34  of  the  revised  statutes,  embraces  both 
legal  and  equitable  claims. 

In  order  to  charge  the  separate  estate  of  a  married  woman  with  a  debt,  prior  to 
the  act  of  1860,  there  must  have  been  an  intention  to  charge  the  same,  stated 
in  the  contract  itself,  or  the  consideration  must  hare  been  one  going  to  the 
direct  benefit  of  the  separate  estate.     Sitthbrlaitd,  J.  dissented. 

The  subsequent  promise  of  the  married  woman  to  pay  the  debt,  out  of  her 
separate  estate,  will  not  supply  the  defect  of  proof  in  the  original  contract. 

The  furnishing  of  a  supper,  on  the  occasion  of  her  daughter's  marriage,  will' 
not  be  deemed  a  consideration  going  to  the  direct  benefit  of  the  separata 
estate. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  case  originated  in  an  order  of  reference 
entered  upon  an  agreement,  dated  November  4th,  1862, 
(approved  by  the  surrogate,)  to  refer  to  Philo  T.  Buggies,  Esq. 
a  matter  in  controversy,  arising  out  of  a  claim  presented  to 
the  defendant,  as  administrator  of  Maria  J.  Boerum,  deceased, 
under  the  provisions  of  2  R.  8.  88,  §  36.  There  were  no 
pleadings,  and  the  claim  was  for  the  '^amount  of  a  bill,  as 
per  contract,  for  wedding  party,  four  hundred  and  eighty- 
nine  dollars  and  thirty-seven  cents''  and  interest.  The  cause 
was  tried  before  the  referee  in  the  fall  of  1863  and  early  part 
of  1864.    His  report  is  dated  February  18th,  1864,  whereby 
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be  found  in  favor  of  the  plaintiff,  that  in  the  fall  of  1859  tha 
plaintiff,  at  the  request  of  Mrs.  Boerum,  furnished,  sold  and 
delivered  to  her  goods,  wares,  &c.  of  the  value  of  four  hun«- 
dred  and  eighty-nine  dollars  and  thirty-seven  cents,  for  an 
entertainment  given  by  her  on  the  occasion  of  the  marriage 
of  her  daughter ;  that  they  were  furnished  on  her  personal 
order,  and  she  repeatedly  promised  to  pay  for  them  out  of 
her  separate  estate ;  that  she  had  such  separate  estate,  and 
the  plaintiff  knew  it ;  that  her  husband,  Jacob  6.  Boerum, 
was  insolvent  at  the  time,  and  the  plaintiff  knew  it ;  that  the 
articles  were  charged  by  the  plaintiff  to  her,  and  that  they 
were  in  accordance  with  her  sphere  in  life.  He  found,  as 
matter  of  law,  that  the  plaintiff  was  entitled  to  recover 
against  the  defendant,  as  administrator,  the  amount  claimed, 
with  interest.  Upon  the  report,  judgment  was  entered  March 
11,  1864,  for  six  hundred  and  sixty-nine  dollars  and  sixty- 
five  cents,  from  which  the  defendant  appealed  to  the  general 
term  of  this  court,  upon  his  exceptions  to  the  report  filed 
and  served,  and  also  upon  his  exceptions  taken  on  the  trial, 
and  presented  in  the  case ;  first,  to  admissions  of  testimony, 
and  second,  to  the  refusal  of  the  referee  to  nonsuit  the 
plaintiff. 

Bobinaon  &  Scrihnery  for  the  appellant.  I.  The  referee 
erred  in  allowing  the  plaintiff  to  answer  the  question,  '^In 
the  furnishing  of  this  supper,  what  acts  did  Mrs.  Boerum 
do  ?''  He  was  allowed  to  give  evidence  against  the  adminis- 
trator, in  respect  to  a  transaction  had  personally  between  the 
deceased  and  the  witness.  The  question  propounded  has 
reference  to  matters  as  to  which  he  is  asked  to  speak  as  a  wit^ 
ness  of  them,  and  to  what  took  place  in  a  transaction  between 
the  deceased  and  the  plaintiff,  (the  principal,)  in  reference  to 
her  procuring  the  goods  to  be  furnished  by  him. 

II.  When  the  testimony  on  the  part  of  the  plaintiff  had 
been  concluded,  the  motion  made  to  dismiss  the  case,  or 
grant  a  nonsuit,  ought  to  have  been  granted.    1.  Mrs.  Boerum 
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being  (in  the  fall  of  1859,  when  these  goods  were  contracted 
for)  a  married  woman,  residing  with  her  husband,  had  no 
power  to  contract  a  debt  which  would  charge  her  personally. 
(Ooon  V.  Brooky  21  Barb,  546.  Bass  v.  Bean^  16  Sow.  93. 
Arnold  v.  Bingold,  Id.  158.  Andriot  v.  Latorence^  33  Barb. 
142.)  2.  The  orders  of  the  wife,  in  the  departments  of  her 
husband's  household  which  she  has  under  her  control,  are  to 
be  implied  in  law,  and  presumed  in  fact,  as  within  her  agency 
on  her  husband's  behalf,  and  bind  him.  In  this  case  the 
goods  were  delivered  to  the  husband,-  and  he  was  present  at 
the  entertainment.  (Stvitzer  v.  Valentine^  4  Duer^  96. 
S.  0,  10  How.  Pr.  B.  109.  Freestone  v.  Butchery  9  Oar.  dk 
P.  643.  Lane  v.  Ironmonger,  13  Mee.  d  W.  368.)  The 
husband  is  equally  liable,  although  the  goods  are  charged  on 
the  tradesman's  books  to  the  wife.      {Furlong  v.  Hysom^ 

35  Maine  Bep.  332.)  3.  The  debt  was  not  contracted  for 
the  benefit  of  Mrs.  Boerum's  separate  estate ;  nor  did  she 
create  any  charge  upon  it  for  the  payment  of  the  debt. 
(Yale  V.  Dederer,  22  N.   T.  Bep.  450.     Owen  v.  Oawley, 

36  Barb.  52.  Ledlie  v.  Vroman,  41  id.  109.)  4.  A  suit 
against  the  estate  of  Mrs.  Boerum  could  only  be  maintained 
as  an  action  in  rem,  brought  to  charge  some  specific  prop- 
erty, and  not  in  personam.  (JDickerman  v.  Abrahams, 
21  Barb.  551.  Sexton  v.  Fleet,  15  How.  Pr.  B.  106.  See 
authorities  cited  in  Voorhies'  Oode,  \7th  ed.]  p.  173.)  5.  No 
such  remedy  cotild  be  afforded  on  a  demand  at  law,  referred 
out  of  the  surrogate's  court.  Claims  of  an  equitable  charac- 
ter are  not  within  the  cognizance  of  that  court,  nor  can  claims 
out  of  that  court  be  recovered  on  such  a  reference,  when  it  is 
made  to  appear  that  they  are  purely  equitable. . 

HI.  If  the  court  conclude  there  is  error  in  the  judgment, 
for  any  of  the  reasons  stated  in  the  last  point,  the  judgment 
should  be  reversed,  and  judgment  ordered  for  the  defendant, 
with  costs ;  but  if  not,  then  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event,  for  the 
error  suggested  in  the  first  point. 
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A.  B,  Dyettj  for  the  respondent.  I.  The  goods  furnished 
being  in  accordance  with  the  wife's  sphere  in  life,  and  consisting 
mostly  of  the  necessaries  of  life,  snch  as  bread,  meats,  &c.,  and 
going  directly  to  her  and  her  children's  henefit^  should  be  a 
charge  upon  her  separate  estate,  even  if  there  was  no  avowed 
intent  so  to  charge  her  separate  estate.  If  the  rent  of  a  house 
occupied  by  her  and  her  family  would  be  a  charge  upon  her 
separate  estate,  {Taylor  v.  Olenny^  22  How,  Pr.  Rep.  240,) 
then  these  necessaries  of  life  furnished  to  her,  on  her  own 
order,  to  her  and  her  family,  are  a  charge  upon  her  separate 
estate.  The  charge  grows  out  of  the  beneficial  nature  of  the 
contract  to  her  individually.  {Id,  per  Leonard^ «/".)  If  the 
doctrine  there  held  is  true  as  to  rent  due,  do  not  bread,  butter, 
meats  &c.,  furnished  Mrs.  Boerum  for  her  and  her  family, 
charged  to  her  at  the  time,  promised  repeatedly  to  be  paid 
by  her  out  of  her  separate  estate,  admitted  to  have  been 
incurred  by  her,  go  to  her  own  direct  benefit  ? 

II,  It  has  always  been  held,  that  where  a  debt  has  been 
contracted  by  a  feme  covert,  this  will  be  prima  facie 
evidence  of  an  appointment,  or  appropriation  of  her  separate 
estate,  to  the  payment  of  the  debt,  {Vanderheyden  v. 
Mallory,  1  Comat  458.)  All  the  early  and  recent  cases, 
both  in  this  country  and  England,  establish  the  doctrine  that 
where  vi  feme  covert  holds  separate  property  and  obtains 
credit,  the  property  is  held  liable  without  any  special  ap- 
pointment. (1  Comst.  458.  7  Paige,  7,  112.  22  Wend. 
526 ;  and  other  ca^es  referred  to  in  1  Comstock,) 

III.  The  separate  estate  of  a  married  woman  would  be 
held  liable  for  her  debt,  where,  in  the  contracting  of  the 
debt,  there  was  an  intention  to  charge  her  estate,  or  where 
the  consideration  of  the  contract  goes  to  her  individual 
benefit.  The  intent  to  charge  the  separate  estate  may  be 
expressed  in  the  contract,  or  inferred  from  the  direct  benefit 
to  the  estate.  (22  How,  12.)  And  in  the  same  case  the 
court  also  held  "that  services  rendered  the  wife  for  the  benefit 
of  her  estate,  though  profitless,  would  be  a  charge  upon  her 
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estate."  In  Tale  v.  Dederer,  (22  N.  7.  Rep.  450,)  the 
estate  of  the  married  woman  was  exempted,  because,  in  the 
contract,  there  was  no  expressed  intention  to  charge  the  sepa- 
rate estate,  neither  did  the  consideration  go  to  her  individual 
benefit,  or  to  the  benefit  of  her  estsfle.  In  a  similar  case  to 
Yale  V.  DedereVy  (upon  a  wife's  note,)  (Francis  v.  BosSy  17 
How.  Pr.  Rep,  561,)  the  note  was  recovered  out  of  her  sepa- 
rate estate,  because  it  was  given  with  the  intent  to  charge  it. 
{See  also  per  Siltoriy  J.  in  Francis  &  Becke  v.  Boss,  17 
How.  554)  The  same  rule  of  law  and  construction  of  Yale 
V.  Dederer  was  held  at  general  term,  1st  district,  in  Ledeliey 
V.  Powers,  39  Barb.  555.)  In  this  case  the  intestate  prom- 
ised to  pay  the  debt  out  of  her  separate  estate,  and  the  referee 
has  found  as  a  fact  that  she  so  promised.  There  can  be 
no  more  conclusive  evidence  of  an  intent  to  chaise  that 
estate. 

IV.  The  referee's  findings  of  fact  are  such  as  to  bring 
this  case  wholly  within  the  cases  cited;  and  the  ^'appellate 
court  can  not  interfere  with  referees'  findings  of  fact,  unless 
clearly  against  the  weight  of  evidence,  or  in  direct  violation 
of  some  rule  of  law."  (Boberts  v.  Carter y  28  Barb.  465. 
Davis  V.  Alleny  3  Comstochy  168.  Murfey  v.  Brace,  23 
Barb.  561.) 

y.  As  to  the  third  and  fourth  objectionB  by  the  defendant 
to  the  plaintiff's  recovery,  we  have  only  to  say,  that  if  it 
were  true,  that  during  the  life  of  Mrs.  Boerum  an  action 
like  a  bill  in  equity  might  have  been  necessary,  which  we 
by  no  means  concede,  since  the  passage  of  the  acts  of  March 
20,  1860,  and  April,  1862,  {Laws  of  1860,  cA.  90,  §  7, 
and  Laws  of  1862,  ch.  172,  §  7,)  after  her  death,  no  such 
necessity  exists.  In  every  case  all  the  debts  of  an  intestate 
are  liens  upon  his  or  her  goods,  chattels  and  credits,  and  the 
surrogate  in  all  cases  enforces  these  liens,  by  the  application 
of  the  property  to  the  payment  of  the  debts,  and  this  with- 
out distinction  between  legal  and  equitable  demands. 
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Babnabd,  J.  This  appeal  presents  two  questioDS :  First. 
Is  the  claim  made  against  the  administrator  one  which  could 
be  referred  under  title  3,  part  2,  chapter  6,  section  34  of  the 
revised  statutes?  The  statute  is  very  comprehensive;  it 
authorizes  the  reference  to  be  made  of  any  disputed  ''claim" 
against  the  estate  of  any  deceased  person.  It  does  not  ex- 
clude equitable  claims.  It  does  not  limit  the  reference  to 
legal  claims.  The  supreme  court,  at  general  term  in  the 
second  district,  have  decided  in  an  important  case,  (Ackemon 
V.  Congdon,  ex'r  dtc.  of  Ackemotiy  deceased,)  that  the  power 
to  refer  under  this  statute  covers  both  legal  and  equitable 
claims  against  a  deceased  person. 

Second.  Is  the  evidence  sufficient  to  sustain  the  judg- 
ment ?  It  is  needless  to  go  into  a  full  examination  of  the 
American  and  English  cases  on  the  subject  of  charging  the 
separate  estates  of  married  women.  They  are  very  conflict- 
ing as  to  the  principle  stated,  and  on  the  reasoning  by  which 
they  are  supported. 

The  court  of  appeals  have  in  a  late  case  established  that, 
in  order  to  charge  the  separate  estate  of  a  married  woman, 
there  must  have  been  an  intention  to  charge  the  separate  estate 
stated  in  the  contract  itself,  or  the  consideration  must  be 
one  going  to  the  direct  benefit  of  the  estate.  ( Tale  v.  De- 
derer,  22  N.  Y.  Rep.  450.) 

The  case  shows  no  evidence  that  the  deceased  contracted 
this  debt  with  the  intention  to  charge  her  separate  estate 
stated  in  the  contract. 

The  vital  fact  necessary  to  charge  her  separate  estate  is 
wanting.  Her  subsequent  promise  to  pay  the  debt  out  of 
her  separate  estate  does  not  supply  the  defect  of  proof  in 
the  original  contract.  From  the  evidence  given,  she  was 
never  liable  at  all.  She  must  have  done  enough  to  charge 
her  separate  estate  at  the  time  of  the  contracting  of  the  debt, 
and  in  the  contract,  or  there  is  no  action  against  her,  unless 
the  consideration  went  to  the  benefit  of  the  estate  directly. 
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Does  it  ?  Did  the  furnishing  of  this  supper  tend  in  that 
direction  ?  It  is  claimed  that^  because  it  went  directly  to 
her  and  her  children's  benefit,  it  should  be  charged  on  her 
estate.  The  rule  requires  a  direct  benefit  to  the  estate  itself. 
I  think  that  the  evidence  is  insufficient  to  charge  the  de- 
fendant's estate,  and  the  judgment  should  be  reversed  and  a 
new  trial  gi-anted,  with  costs  to  abide  the  event. 

Leonard,  J.  concurred. 

Sutherland,  J.  I  can  not  concur.  In  my  opinion,  the 
evidence  and  the  fagts  found  by  the  referee  would  have  abun- 
dantly sustained  an  action,  in  the  lifetime  of  Mrs.  Boerum,  to 
charge  her  separate  estate  with  the  payment  of  the  debt,  and, 
considering  the  judgment  in  this  case  to  be  payable  or  col- 
lectable only  out  of  such  portion  of  the  separate  estate  of 
Mrs.  Boerum  as  may  be  in  the  hands  of  the  defendant  as  her 
administrator,  I  think  the  judgment  is  right  and  should  be 
affirmed.  The  rule  or  principle  as  to  the  liability  of  the 
separate  estates  of  married  women,  stated  in  the  opinion  of 
Justice  Barnard,  is,  in  my  opinion,  much  too  limited. 

New  trial  granted. 

[Nbw  Tobk  Gerebai.  Tebx,  NoTomber  7, 1864.  Leonard^  Sutherland  and 
Geo.  G.  Bmrnardf  Justiow.] 
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The  plaintiff  and  several  other  persons,  including  soma  of  the  defendants^ 
organized  a  steamship  company,  by  filing  a  certificate  under  the  general 
law  for  incorporating  steamship  companies,  and  subscribing  for  the  stock, 
applying  the  capital  paid  in  to  the  building  of  a  ship  to  carry  Areight  and 
passengers  between  New  Tork  and  Cuba.  Subsequently,  a- majority  of  the 
stockholders  united  together,  as  it  was  alleged,  to  frustrate  the  plan  on 
which  the  ship  was  built,  and  to  deprive  the  plaintiff  of  his  rights.  And 
some  of  the  defendants,  refusing  to  recognize  the  corporation  so  formed, 
and  claiming  the  sole  ownership  of  the  ship,  mortgaged  her  to  M.  They 
then  organized  a  new  company,  by  a  different  name,  and  caused  the  ship 
to  be  registered  as  belonging  to  the  latter  company,  and  to  which  com- 
pany they  conveyed  the  ship,  and  the  new  company  was  about  to  issue 
stock  to  the  defendants,  to  the  exclusion  of  the  plaintiff,  for  the  value  of 
the  ship.  It  was  alleged,  and  offered  to  be  proved,  that  the  defendants 
had  sold  the  ship,  to  the  government,  and  retained  the  proceeds. 

Held,  that  the  questions  of  tenancy  in  common,  or  of  joint  tenancy,  or  of 
part  ownership,  were  not  in  the  case;  but  that  the  plaintiff,  as  a  atoekJioider 
of  the  first  corporation,  was  entitled  to  equitable  relief,  at  least  as  against 
those  of  the  defendants  who  were  offic<«i  or  stockholders  of  tliat  corpora- 
tion, and  who  participated  in  the  acts  charged  in  the  complaint,  and  the 
necessary  effect  of  which  was  the  destruction  of  his  rights  as  such  stock- 
holder. 

Mtld,  altOj  that  the  plaintiff's  complaint  could  not  have  been  rightfully  dis- 
missed, even  regarding  him  as  a  mere  creditor  of  the  first  corporation. 

JT^d^per  Lbokard,  J.,  That  the  plaintiff  was  jw^'wa  yacie  entitled,  as  a  partner, 
lo  an  accounting  from  his  fellow  stockholders,  as  partners,  for  the  value 
of  the  partnership  property  converted  by  them,  and  from  which  he  was 
excluded. 

THIS  action  was  tried  at  a  special  term  before  a  justice  of 
this  court,  who,  at  the  close  of  the  plaintiff's  testimony, 
dismissed  the  complaint.  From  the  judgment  thereon  entered 
the  plaintiff  appealed.  The  complaint  sets  forth,  that  the 
defendant  Joaquin  Baralt,  in  behalf  of  himself  and  others, 
defendants  in  this  action,  in  the  year  1860  proposed  to  the 
plaintiff  to  organize  a  steamship  company,  to  carry  freight 
and  passengers  between  New  York  and  Cuba ;  that  for  the 
purpose  of  carrying  out  the  project,  it  was  agreed  that  the 
plaintiff  should,  in  his  own  name,  contract  with  the  firm  of 
Boardman,  Holbrook  &  Co.  for  the  building  of  a  steamship 


132        CASES  IN  THE  SUPREME  COURT 

Dyckman  v.  Valiente. 

by  them  ;  tbat  the  company  should  thereupon  be  organized, 
and  the  steamship,  when  completed,  should  be  conveyed  to 
the  company.  That  in  pursuance  thereof,  the  plaintiff,  on 
the  15th  of  September,  1861,  made  the  contract  with  Board- 
man,  Holbrook  &  Co.  for  building  the  ship,  which  was  to 
cost  $120,000.  That  Boardman,  Holbrook  &  Co.  made  a 
sub-contract  with  Jeremiah  Simonsou  to  build  the  hull  of 
the  ship,  for  the  sum  of  $51,000,  the  performance  of  which 
sub-contract  by  Boardman,  Holbrook  &  Co.  the  plaintiff 
guarantied.  That  in  pursuance  of  the  foregoing,,  the  plain- 
tiff and  Baralt,  Boardman,  Holbrook  and  others  organized 
"The  New  York  and  St.  Jago  Steamship  Company,"  by 
filing,  on  1st  of  October,  1860,  a  certificate  under  the  general 
law  for  incorporating  steamship  companies;  that  to  com- 
plete the  organization  of  this  company,  a  subscription  list  of 
the  stock  of  said  company  was  subscribed  by  the  plaintiff, 
by  the  firm  of  Valiente  &  Co.,  (composed  of  the  said  defend- 
ant Baralt  and  the  two  defendants  Valiente,)  the  said  firm 
of  Boardman,  Holbrook  &  Co.,  and  by  the  said  Baralt  as 
attorney  for  numerous  other  parties  residing  in  Cuba ;  a  copy 
of  the  subscription  list  was  annexed,  by  which  it  appeared 
that  Boardman,  Holbrook  &  Co.  subscribed  for  $20,000  of 
the  stock ;  Valiente  &  Co.  $30,000 ;  W.  H.  Dyckman,  the 
plaintiff,  $13,000;  that  all  the  subscribers  excepting  the 
plaintiff  and  Boardman,  Holbrook  &  Co.  resided  in  Cuba. 
That  during  the  building  of  the  steamship  the  plaintiff 
received  from  the  firm  of  Valiente  &  Co.  various  remittances 
of  money,  for  themselves  and  the  other  subscribers,  on  account 
of  their  subscriptions,  all  of  which  the  plaintiff  paid  over  to 
Boardman,  Holbrook  &  Co.,  on  account  of  the  contract  for 
building  the  ship;  that  the  plaintiff  paid  to  Boardman, 
Holbrook  &  Co.,  of  his  own  money,  $3250  on  account  of  the 
plaintiff's  subscription  to  the  stock  in  said  company,  and  his 
interest  as  part  owner  in  said  ship ;  that  the  plaintiff  has 
also  disbursed  and  paid  out  in  and  about  the  construction  of 
the  ship,  and  in  and  about  the  affairs  of  the  company^ 
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$1348.95 ;  that  by  virtue  of  such  payment  the  plaintiff  is 
part  owner  in  said  ship^  and  entitled  to  an  interest  propor* 
tioned  to  the  amount  of  these  payments.  That  the  plaintiff 
has  contributed  to  the  capital  of  the  company  less  than  the 
amount  of  his  said  subscription,  which  has  been  assented  to. 
by  Baralt  and  the  other  subscribers.  That  the  ship  is  now 
completed,  and  called  the  Santiago  de  Cuba;  that  some 
amount  is  due  and  unpaid,  both  to  Boardman,  Holbrook  & 
Co.  and  to  Simonson,  on  account  of  the  building  contract. 
That  the  defendants  in  this  action  have  united  together  to 
frustrate  the  plan  on  which  the  ship  was  built,  and  to  deprive 
the  plaintiff  of  his  rights,  and  they  refuse  to  recognize  the 
New  York  and  St.  Jago  Steamship  Company.  That  Baralt 
and  the  firm  of  Boardman,  Holbrook  &  Co.,  claiming  owner- 
ship in  the  whole  ship,  on  the  15th  June,  1861,  mortgaged 
the  same  to  the  defendant  Juan  C.  de  Mier,  to  secure  $35,000^ 
alleged  to  have  been  loaned  by  De  Mier  to  Baralt.  That  the 
defendants  have  caused  the  ship  to  be  registered  in  the  name 
of  "The  Cuba  and  New  York  Steamship  Company,"  a  new 
company  which  the  defendants  have  organized,  and  to  which 
they  conveyed,  or  caused  to  be  conveyed,  the  ship.  That 
this  company  are  about  to  issue  stock  to  Baralt  and  his  con- 
federates, to  the  exclusion  of  the  plaintiff,  for  the  value  of 
the  ship.  That  the  ship  is  worth  much  more  than  her  cost. 
That  the  defendants  De  Mier,  Baralt  and  Boardman  are 
about  to  remove  the  ship  to  Cuba.  The  complaint  prays 
that  an  account  may  be  taken  of  the  cost  of  the  ship,  and  of 
the  various  contributions  thereto ;  that  the  plaintiff's  rights 
may  be  ascertained  and  declared;  that  the  ship  may  be 
conveyed  to  the  company  firat  organized ;  or,  that  the  ship 
may  be  sold,  and  its  proceeds  distributed.  And  also  prays 
for  other  and  further  relief.  The  defendants  in  this  action 
consist,  (1.)  Of  the  subscribers  to  the  stock  of  the  corpora- 
tion organized  by  the  plaintiff,  including  Baralt  and  Boardman, 
Holbrook  &  Co.  (2.)  Juan  C.  De  Mier,  the  said  mortgagee 
of  the  ship.    (3.)  The  Cuba  and  New  York  Steamship  Com* 
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pany,  which  is  the  new  company  organized  by  the  defend- 
ants. (4)  One  Joseph  Belknap,  connected  with  the  organi- 
zation of  the  last  company.  All  the  subscribers  to  the  first 
company,  "The  New  York  and  St.  Jago  Steamship  Com- 
pany/' excepting  Boardman,  Holbrook  &  Co.,  put  in  a  joint 
answer,  sworn  to  by  Baralt,  in  which  they  deny  that  the 
plaintiff  paid  Boardman,  Holbrook  &  Co.  $3500  on  account 
of  his  subscription  to  the  stock,  but  they  say  the  plaintiff  has 
always  claimed  to  be  a  creditor  of  the  ship,  and  her  owners, 
for  this  sum,  and  the  said  sum  of  $1348.95.  They  deny 
that  the  plaintiff  is  a  part  owner  of  the  ship,  or  entitled  to 
an  interest  in  it.  They  deny  that  Baralt,  or  any  one,  as- 
sented to  a  diminution  of  the  plaintiff's  subscription,  but  that 
the  plaintiff  violated  his  agreement  in  that  respect.  They 
deny  that  there  is  any  thing  due  to  Simonson.  They  put  in 
issue  the  payment  to  Boardman,  Holbrook  &  Co.  by  the 
plaintiff  of  all  sums  received  by  him  from  Valiente  &  Co.  and 
others.  They  deny  that  they  have  united  together  to  frus- 
trate the  original  plan,  but  say  that  the  plaintiff  has,  and 
that  he  has  refused  to  pay  over  any  part  of  his  subscription, 
claiming  that  the  moneys  advanced  by  him  constitute  a  debt 
due  by  the  owners  of  the  ship,  and  he  has  thereby  compelled 
the  defendants  to  organize  the  new  company,  which  company 
now  holds  the  title  to  the  ship,  and  is  the  true  and  lawful 
owner  thereof  Boardman  and  Holbrook  put  in  a  joint 
answer,  exactly  like  the  foregoing.  These  two  answers  put  in 
issue  but  two  facts,  viz.^  whether  the  plaintiff  had  paid  over 
all  the  moneys  received  from  Valiente  &  Co.,  and  whethei 
the  plaintiff's  diminution  to  his  subscription  was  assented  to. 
All  other  substantial  facts  in  the  complaint  are  admitted  by 
this  answer.  The  defendant  De  Mier  put  in  an  answer 
admitting  the  mortgage  executed  to  hiria ;  that  the  defend- 
ants have  caused  the  ship  to  be  registered  in  the  name  of, 
and  conveyed  to  the  Cuba  and  New  York  Steamship  Com- 
pany. He  admits  that  he,  Baralt,  and  Boardman  are  about 
to  remove  the  ship  to  Cuba;  he  denies  that  stock  in  the  new 
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company  has  been  issued  to  Baralt  and  his  confederates; 
he  denies  that  any  thing  is  dae  to  Simonson;    that  the 
plaintiff  has,  or  ever  had,  any  interest  in  the  ship  and 
stock  of  the  cotnpany,  and  denies  any  knowledge  or  informal 
tion,  &c.  of  other  matters  in  the  complaint.     The  Cuba  and 
New  York  Steamship  Company  pnt  in  an  answer,  averring 
that  they  are  sole  owners  of  the  ship,  and  that  the  ship,  on 
the  day  of  the  commencement  of  this  action,  was  about  to 
sail  for  Cuba ;  and  their  answer  then  puts  in  issue  the  rest 
of  the  complaint.    Joseph  Belknap  put  .in  an  answer,  aver- 
ring that  his  name  was  used  in  the  organization  of  the  new 
company,  and  that  he  made  oath  to  some  paper  connected 
with  the  same ;  and  his  answer  then  put  in  issue  the  rest  of 
the  complaint.     On  the  trial,  the  plaintiff  proved  that  a 
large  number  of  individuals  in  Cuba  (all  of  whom  are  defend- 
ants in  this  action)  on  the  6th  of  Juue,  1860,  executed  an 
agreement,  or  articles  of  copartnership,  with  each  other,  and 
a  power  of  attorney  to  the  defendant  Baralt,  for  the  purpose 
of  "forming  a  company"  in  New  York  to  ** furnish  a  steam- 
er" to  "establish  steam  communication  between  New  York 
and  Cuba,"  with  a  capital  of  $100,000,  in  transferable  shares 
of  $1000  each,"  to  be  increased  to  a  larger  sum  if  the  majority 
of  the  partners  should  agree  to  it.     The  agreement  and 
power  provides  for  the  time  of  payment  of  installments  of  the 
shares,  the  amount  of  subscriptions  to  be  taken  in  Cuba  and 
in  New  York  respectively,  the  appointment,  powers,  duties, 
and  compensation  of  agents  of  the  company,  which  agents 
are  to  be  the  consignees  of  the  vessel.     The  8th  clause  pro- 
vides that  these  agents  "will  keep  separate  accounts  of  the 
company's  business,  and  the  books  containing  them  will  at 
all  times  be  exhibited  to  any  partner  desiring  it."    The  11th 
clause  provides  for  an  annual  distribution  of  the  net  profit  of 
the  enterprise,  and  for  a  reserved  fund.     The  12th  clause 
provides  for  building  additional  vessels,  by  the  application 
of  the  reserved  fund,  and  the  issue  of  new  shares.     The  14th 
clause  provides  that  the  duration  of  the  company  shall  be 
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nine  years,  which  may  be  prolonged  by  the  unanimotiB  vote 
of  two-thirds  of  the  capital  subscribed.  The  16th  clause 
authorizes  Baralt,  with  the  agent  he  may  select,  to  place  the 
company  in  activity.  Baralt  presented  himself  in  New  York 
to  the  plaintiff,  with  this  written  agreement  and  power,  in 
June,  1860,  and  entered  into  negotiations  with  him  to  carry 
out  this  project.  Boardman,  Holbrook  &  Go.  took  part  in 
these  negotiations,  and  Baralt,  in  them,  acted  for  himself,  his 
partners,  and  his  constituents,  under  the  power.  Thereupon 
the  plaintitF  entered  into  an  agreement  with  Boardman,  Hol- 
brook.&  Co.,  dated  the  15th  day  of  September,  1860,  for  the 
building  of  a  steamship  by  the  latter,  for  the  sum  of 
l$122,000.  The  agreement  provided  that  a  trial  trip  should 
be  successfully  made  before  delivery ;  that  the  expenses  and 
risks,  and  marine  insurance  of  the  trial  trip,  should  be  for 
the  account  of  Boardman,  Holbrook  &  Co.,  and  that  the  ship 
was  to  be  insured  on  account  of  Boardman,  Holbrook  &  Co. 
It  further  provided  that  the  payments,  under  a  sub-contract 
with  the  builders  of  the  hull,  should  be  guaranteed  by  the 
plaintiff,  who  should  make  these  payments  direct  to  the 
builders  of  the  hull.  At  the  same  time  Boardman,  Holbrook 
&  Co.  entered  into  a  contract  with  the  plaintiff,  agreeing,  in 
considei-ation  of  the  said  contract  for  building  the  ship,  and 
of  the  sum  of  $2000  paid  by  the  plaintiff,  to  take  an  interest 
in  the  ship  to  the  amount  of  $20,000,  in  the  cost  of  said 
ship,  for  which  amount  Boardman,  Holbrook  &  Co.  agreed 
to  subscribe  for  stock  in  a  company  to  be  organized,  or  to  be 
interested  in  a  partnership  for  that  purpose,  if  it  should  be 
deemed  best  to  establish  such  partnership,  the  amount  of  the 
$20,000  to  be  deducted  ratably  from  the  several  install- 
ments payable  under  their  contract  for  building  the  ship. 
They  also  agreed  that  the  plaintiff'  should  be  the  agent  of  the 
ship,  for  the  city  of  New  York,  upon  the  terms  agreed  on 
between  the  plaintiff  and  the  other  owners  or  stockholders  of 
said  ship.  They  also  agreed  to  make  a  deduction  of  2^  pei 
cent  from  the  price  of  the  ship^  to  be  allowed  as  a  commission 
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io  the  plaintiff,  and  to  be  by  him  allowed  to  the  owners  of 
the  ship.  Whereupon  Boardnian,  Holbrook  &  Co.  con- 
traoted  with  J.  Simonson  to  build  the  hull  for  $51,000,  and  the 
plaintiff,  in  pursuance  of  his  covenant  with  Boardn[ian,  Hol- 
brook &  Co.,  guaranteed  the  payment  of  the  $51,000.  At 
first  it  was  the  intention  of  the  parties  in  Cuba  that  this 
should  be  a  partnership  enterprise,  and  it  was  the  intention 
of  the  parties  in  New  York  that  it  should  be  either  a  part- 
nership enterprise,  or  else  an  interest  in  stock  of  a  corpora- 
tion, which  corporation  should  be  the  sole  owner  of  the  ship. 
The  latter  intention  prevailed,  and  in  pursuance  of  tiie  said 
previous  regulations,  and  about  the  same  time  with  the  con- 
tract for  the  building  of  the  ship,  the  parties  agreed  to  form 
a  company,  and  they  did  form  a  company,  in  October,  1860, 
under  the  general  laws  of  this  state,  by  filing  a  certificate  of 
incorporation,  subscribing  to  the  stock,  and  appointment  of 
officers.  The  certificate  of  incorporation,  dated  October  1, 
1860,  was  subscribed  by  the  plaintiff,  Baralt,  Boardman, 
Holbrook  and  others,  and  appointed  directors,  among  them 
the  defendant  Boardman  and  the  plaintiff.  The  capital  of 
this  company  was  ^120,000,  and  its  objects  the  same  as  those 
expressed  in  the  said  articles  of  copartnership.  The  sub- 
scription list' to  the  stock  of  the  company  was  subscribed  by 
the  plaintiff  for  13  shares  for  $1000  each ;  by  Valiente  &  Co. 
for  30  shares  for  $1000  each ;  by  Boardman,  Holbrook  &  Co. 
for  20  shares  for  $1000  each;  by  Joaquin  Baralt  for  57 
shares  for  $1000  each,  as  attorney  for  the  persons  who  sub- 
scribed the  articles  of  copartnership  in  Cuba,  and  as  attorney 
for  Felix  Frerer,  Antonia  Colas,  and  Manuel  de  La  Torre. 
The  plaintiff  was  appointed  agent  of  the  company  in  Octo- 
ber, 1860.  The  Cuban  subscribers  paid  their  subscriptions 
through  the  Cuban  house  of  Valiente  &  Co.,  who  remitted 
to  the  plaintiff,  who  paid  the  remittances  to  the  builders  of 
the  ship.  Boardman,  Holbrook  &  Co.  paid  their  subscrip- 
tions by  deducting  their  quota  from  the  cost  of  the  ship. 
The  plaintiff^  on  signing  his  contract  above  mentioned  with 
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Boardman,  Holbrook  &  Co.  paid  the  $2000,  being  the  same 
sum  mentioned  in  one  of  the  contracts,  ''on  account  of  con- 
tract for  building"  the  ship.  The  plaintiff  considered*  this 
payment  as  made  on  account  of  his  subscription  to  the  capi- 
tal stocL  On  the  1st  of  November,  1860,  the  first  install- 
ment of  25  per  cent  on  the  stock  was  payable  to  the  builders 
of  the  ship,  amounting  to  the  sum  of  $25,112.50.  On  the 
Ist  of  November,  1860,  the  plaintiff  paid  to  the  builders  of 
the  ship  $23,112.50,  making,  with  the  $2000,  the  exact 
amount  due  on  that  day,  $25,112.50.  These  two  payments 
were  made  up  of  the  amount  of  \  of  the  plaintiff's  subscrip- 
tion of  $13,000  to  the  stock,  viz.,  $3250  paid  with  the 
plaintiff's  own  money,  an  additional  sum  of  $138.97  of  the 
plaintiff's  own  money,  and  all  the  money  theretofore  received 
by  the  plaintiff  from  the  Cuban  subscribers.  The  plaintiff 
intended  all  these  payments  of  his  own  money  as  a  payment 
on  account  "of  the  subscription  made"  by  him  "to  the  stock 
of  the  ship."  Besides  this,  the  plaintiff  had,  with  the  ap- 
proval of  Baralt,  made  various  disbursements  for  the  ship,  and 
the  first  company,  amounting  to  over  a  thousand  dollars. 
The  plaintiff  intended  that  these  also  should  go  against  the 
subscriptions  made  by  him  to  the  stock  of  the  ship.  These 
various  payments  made  by  the  plaintiff,  and  some  subsequent 
payments  made  by  the  plaintiff  to  the  builder,  after  crediting 
all  the  remittances  received  from  the  other  subscribers  to  the 
stock,  amounted,  with  interest  to  January  1st,  1861,  to  the 
sum  of  $4598.95.  In  January,  1861,  the  plaintiff  informed 
Baralt,  then  in  New  York,  that  it  was  doubtful  if  the 
plaintiff  would  continue  the  payment  of  his  whole  subscrip- 
tion of  $13,000  to  the  stock.  He  at  the  same  time  made  a 
similar  statement  to  Boardman.  Baralt  expressed  the  opin- 
ion that  he  could  arrange  the  difiSculty  on  his  return  to  Cuba. 
On  his  return  to  Cuba,  Baralt  wrote  to  the  plaintiff,  "On 
being  informed  of  the  deficiency  which  results  in  the  capital 
from  your  not  being  able  to  continue  in  the  payment  of  the 
$9000  remaining  of  your  shares,  some  of  the  principal  stock- 
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holders  present  took  said  shares,  with  which  oar  common 
capital  is  completed,  and  a  difficulty  obviated  which  seemed 
so  great  in  New  York/'  Baralt  subsequently  made  a  like 
oral  declaration  to  the  plaintiff.  In  June,  1861,  Baralt  asked 
the  plaintiff  for  an  account  of  the  moneys  he  had  contributed, 
and  the  plaintiff  gave  Baralt  the  account  already  referred  to. 
In  June,  1861,  Baralt  told  the  plaintiff,  as  a  reason  for  the 
formation  of  a  new  company,  that  as  he,  Baralt,  and  others, 
had  not  been  able  up  to  that  time  to  pay  the  builders  of  the 
ship  in:  full,  by  paying  their  quota  of  subscription,  a  loan 
upon  the  vessel  was  necessary ;  that  the  party  making  the 
loan  would,  of  necessity,  in  order  to  secure  himself,  become 
president  of  the  new  company.  Baralt  also  told  the  plaintiff 
that  he  wanted  liberty  of  action,  in  regard  to  the.  formation 
of  the  second  company.  The  plaintiff  replied  to  Baralt,  that 
if  he  would  do  what  was  right,  he,  the  plaintiff,  would  put  no 
obstacle  in  his  way ;  telling  him  ^t  the  same  time,  that  the 
balance  shown  by  the  account  he  had  given  Baralt,  $4598.95, 
due  December  31,  1860,  must  be  considered  to  represent  the 
plaintiff's  interest  in  the  ship.  In  the  plaintiff's  conversation 
with  Baralt,  and  the  others  interested  in  the  ship,  he  always 
made  the  payment  of  the  balance  a  condition  of  his  relin- 
quishing all  interest  in  the  ship.  In  June,  1861,  Baralt  for 
the  first  time  objected  to  the  plaintiff  being  interested  in  the 
ship.  On  the  15th  day  of  June,  1861,  the  defendant  Baralt 
executed  to  the  defendant  De  Mier  a  mortgage  on  six-sev- 
enth parts  of  the  ship,  to  secure  the  payment  of  $35,000  in 
ninety  days,  reciting  in  the  mortgage  that  the  ship  had  never 
been  registered  or  enrolled,  and  that  Boardman,  Holbrook  & 
Co.  owned  the  other  seventh  part  of  the  ship.  On  the  11th 
day  of  July,  1861,  the  defendants  organized  the  second  com- 
pany, "The  New  York  and  Cuba  Steamship  Company,"  with 
a  capital  of  $180,000.  On  the  11th  day  of  July,  1861,  the 
directors  of  this  new  company,  including  the  defendants 
De  Mier,  Boardman,  Yaliente  and  others,  held  the  first 
meeting  of  the  board  of  directors,  and  appointed  the  defend- 
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ant  De  Mier  president  of  the  new  company,  and  resolved 
that  the  ship  be  accepted  as  the  full  amount  of  the  capital 
stock  of  the  company,  $180,000.  The  board  of  directors 
never  transacted  any  other  business.  This  new  company  was 
formed  without  the  assent  of  the  plaintiff.  On  the  13th  of 
July,  1861,  Simonson,  the  builder  of  the  hull,  gave  a  build- 
er's certificate,  stating  that  he  had  built  the  ship  for  account 
of  the  new  company,  the  Cuba  and  New  York  Steamship 
Company.  On  the  17th  day  of  July,  1861,  the  defendant 
De  Mier,  as  president  of  the  new  company,  took  out  a  regis- 
ter for  the  ship,  he,  De  Mier,  making  oath  that  the  stock- 
holders of  said  company  were  the  only  owners  of  the  ship. 
The  answers  admit  that  the  ship  had  been  conveyed  to  the 
new  company ;  that  the  plaintiff's  advances  have  never  been 
paid ;  and  that  he  has  been  excluded  from  all  interest  in  the 
ship ;  and  claim  that  the  new  company  is  sole  owner  of  the 
ship.  The  plaintiff  offered  to  show  that  the  ship  had  been 
sold  without  his  knowledge  or  consent,  but  the  court  excluded 
the  testimony.  The  counsel  for  the  plaintiff  offered  to  prove 
the  amount  the  subscribers  to  the  stock,  other  than  the 
plaintiff,  were  in  arrears  at  different  times,  but  the  court 
excluded  the  testimony.  The  counsel  for  the  plaintiff  offered 
to  prove  that  the  defendant  Baralt  and  his  confederates  had 
sold  the  ship  to  the  United  States  government,  but  the 
court  excluded  the  testimony.  The  plaintiff's  counsel  offered 
to  prove  that  the  defendant  De  Mier  had  sold  the  ship  for 
$200,000,  had  received  the  proceeds  of  sale,  had  paid  a 
part  of  these  proceeds  to  Baralt,  a  part  to  Boardman,  Hol- 
brook  &  Co.,  and  had  kept  the  rest  himself,  but  the  court 
excluded  the  testimony.  On  the  foregoing  testimony,  the 
court  being  of  the  opinion  that  the  plaintiff  was  not  entitled 
to  any  relief  in  this  action,  the  plaintiff  offered  to  show,  by 
reading  in  evidence  the  deposition  of  the  defendant  Baralt, 
taken  oh  behalf  of  the  defendants,  that  the  said  Baralt  agreed 
to  pay  the  plaintiff  the  amount  of  his  account,  if  the  plain- 
tiff would  consent  to  relinquish  his  agency  and  interest  in 
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the  ship,  and  consent  to  the  new  arrangement  hj  which  the 
plaintiff  was  excluded  from  any  interest  in  the  ship,  and 
that  the  plaintiff  complied  with  these  conditions;  hut  the 
court  refused  to  receive  the  evidence.  The  plaintiff  then 
moved  to  amend  the  complaint  so  as  to  make  it  conform  to 
the  proof  thus  offered^  which  motion  the  court  denied.  The 
court  then  dismissed  the  complaint,  on  the  grounds  that  the 
plaintiff  heing  a  part  owner  of  the  ship,  an  action  would  not 
lie  against  his  co-owners,  as  no  conversion  or  destruction  of 
the  vessel  had  heen  proved ;  that  the  owners  of  said  ship  were 
tenants  in  common,  and  no  act  had  been  alleged  or  proven 
that  would  entitle  the  plaintiff  to  the  equitable  interposition 
of  the  court.  To  all  these  adverse  rulings  the  plaintiff 
excepted. 

Henry  A,  Cram,  for  the  apppellant. 

J.  T.  Williams,  for  the  respondents. 

SuTHEBLAKD^  J.  After  a  careful  examination  of  this  case, 
I  can  not  avoid  thinking  that  the  pleadings  were  drawn  and 
that  the  action  was  tried  without  any  very  definite  idea  of 
the  ground  or  principle  upon  which  the  plaintiff  had,  or 
claimed  to  have,  a  right  to  equitable  relief. 

I  am  inclined  to  think  that  when  the  plaintiff  rested,  and 
the  defendants  moved  to  dismiss  his  complaint,  he  had  pre-* 
sented  on  the  pleadings  and  proofs  a  prima  facte  case  for 
equitable  relief;  and  it  is  very  plain  to  me  that  his  complaint 
should  not  have  been  dismissed  on  the  ground  upon  which  it 
was  dismissed,  which  ground,  as  I  read  the  case,  was  sub- 
stantially that  the  property  in  the  ship  was  in  the  parties  as 
tenants  in  common;  that  no  conversion  or  destructiDn  of 
the  ship  having  been  proved,  no  action  would  lie  by  the 
.  plaintiff  against  his  co-owners ;  that  no  act  had  been  alleged 
or  proved  which  entitled  the  plaintiff  to  equitable  relief  as  a 
tenant  in  common. 
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Now,  in  my  opinion,  there  was  no  question  of  tenancy  in 
common,  or  of  joint  tenancy  in  the  case.  As  between  Board' 
man,  Holbrook  &  Co.,  as  contractors  for  the  building  of  the 
ship,  and  the  plaintiff  as  the  party  with  whom  they  made 
the  contract,  and  as  between  them  as  such  contractors 
and  the  first  corporation,  "The  New  York  and  St.  Jago^ 
Steamship  Company,"  no  doubt  the  property  in  the  ship  was 
in  Boardman,  Holbrook  &  Co.  until  her  delivery  by  them 
under  the  contract,  (Andrews  v.  Durant,  1  Kern,  35 ;)  but 
as  between  the  plaintiff  and  such  of  the  defendants  as  were 
officers  or  stockholders  of  the  first  corporation,  "The  New 
York  and  St.  Jago  Steamship  Company,"  and  as  between 
-  the  plaintiff  and  such  of  the  defendants  as  took  or  acquired 
their  stock  or  interest  in  the  second  corporation,  "The  Cuba 
and  New  York  Steamship  Company,"  with  notice  or  knowl- 
edge of  the  plaintiff's  interest  or  rights  in  the  first  corporation, 
or  of  his  rights  as  between  him  and  the  first  corporation,  or 
the  stock  subscribers  of  the  first  corporation,  I  think  the 
property  in  the  ship  was  in  the  first  corporation.  In  look- 
ing at  the  case  made  by  the  pleadings  and  by  the  proofs, 
when  the  plaintiff  rested  and  his  complaint  was  dismissed, 
to  see  whether*  he  was  entitled  to  the  equitable  relief  spe- 
cifically asked  for,  or  other  equitable  relief,  as  against  all  or 
any  of  the  defendants,  I  think  the  property  in  the  ship  should 
be  considered  to  be  in  the  first  corporation.  I  think  the 
judge  at  special  term,  on  the  pleadings  and  proofs,  for  all 
the  purposes  of  the  action,  should  have  considered  the  title 
or  ownership  of  the  ship  to  be  in  the  first  corporation,  and 
to  have  been  from  the  time  of  its  organization. 

I  do  not  see  why  the  first  corporation  was  not  regularly 
organized  under  the  act.  At  all  events,  it  appears  to  me 
that  such  of  the  defendants  as  participated  in  its  organiza- 
tion, or  subscribed  for  its  stock,  ought  not  to  be  permitted 
to  allege  any  irregularity  in  its  organization  to  defeat  the 
plaintiff's  equity. 

I  think  the  question  of  equitable  relief  of  any  kind,  and 
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as  to  any  of  the  defendants^  was  between  the  plaintiff,  either 
as  a  stockholder  or  creditor  of  the  first  corporation,  and  such 
defendants.  If  so,  the  question  of  tenancy  in  common,  or 
of  joint  tenancy,  or  of  part  ownership,  was  not  in  the  case, 
for  a  stockholder,  as  such,  can  not  properly  be  said  to  have 
the  interest  of  a  tenant  in  common,  or  joint  tenant,  or  of  a 
part  owner,  in  the  property  real  or  personal  in  which  the 
capital  or  capital  stock  is  invested  during  the  lifetime  of  the 
corporation. 

If  the  plaintiff's  position  was  that  of  a  stockholder  of  the 
first  corporation,  or  he  had  a  right  to  be  regarded  as  claim- 
ing relief  as  such,  the  opinions  at  general  term  and  special 
term,  in  Abbot  v.  The  American  Hard  Rubber  Company^ 
(33  Barb.  580,)  and  the  cases  referred  to  in  the  opinions, 
will  sufficiently  illustrate  the  equitable  ground  or  principle 
on  which,  I  suppose,  he  was,  on  the  pleadings  and  proofs, 
entitled  to  equitable  relief,  at  least,  as  against  those  of  the 
defendants  who  were  officers  or  stockholders  of  the  first  cor- 
poration, and  who  participated  in  the  acts  charged  in  the 
complaint,  and  the  necessary  effect  of  which  was  the  destruc-? 
tion  of  his  rights  as  such  stockholder.  {See  also  The  People 
V.  The  Albany  and  Vt  R.  JR.  Co.  24  N.  Y.  Rep.  261,  and 
memorandum  of  the  Reporter  at  the  end  of  the  case.} 

I  think  that,  at  all  events,  as  to  such  defendants,  the  plain- 
tiff was  a  stockholder  in  the  first  corporation,  and  had  a 
right  to  be  Regarded  ap  a  stockholder  to  the  amount  of  $3250, 
and  probably  to  the  whole  amount  claimed,  particularly  con- 
sidering Baralt's  letter  from  Cuba ;  the  mortgage  by  De  Mier ; 
the  organization  of  the  second  corporation  without  consult- 
ing the  plaintiff;  the  repudiation  by  the  answers  of  any 
right  of  the  plaintiff  in  the  second  corporation  as  a  stock- 
holder or  otherwise :  the  registry  of  the  ship  (the  only  prop- 
erty of  the  first  corporation)  in  the  name  of  the  second 
corporation ;  the  ofiers  by  the  plaintiff  to  show  that  subscri- 
bers to  stock  in  the  first  corporation  other  than  himself  were 
in  arrears ;  and  his  offer  to  show  that  the  ship  had  been  sold 
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to  the  United  States  governinent  by  Boralt  and  his  confede- 
rates, and  the  proceeds  of  the  sale  ($200,000)  divided  between 
De  Mier,  Boardman,  Holbrook  &  Co.  and  Baralt. 

I  think  the  evidence  offered,  to  show  that  others  of  the 
subscribers  to  the  first  corporation  (who  are  all  defendants  in 
this  action)  were  in  arrears  as  to  their  subscriptions  for  stock 
in  the  first  corporation,  should  have  been  received,  as  it 
would  have  tended  to  show  that  they  ought  not  to  take  the 
position  in  this  action,  that  the  plaintiff  was  not  a  stock- 
holder in  the  first  corporation,  but  was  to  be  considered  a 
mere  creditor  of  that  corporation,  because  he  had  not  paid 
up  his  stock  in  full. 

I  think,  too,  the  proof  as  to  the  sale  of  the  ship  to  the 
United  States  was  proper,  and  should  have  been  received, 
even  if  it  was  not  necessary  to  show  what  relief,  and  the 
extent  of  the  relief,  which  should  be  granted. 

The  very  ground  upon  which  the  complaint  was  dismissed 
may  be  said  to  assume,  that  the  plaintiff  was  or  should  be  re- 
garded as  a  stockholder  in  the  first  corporation ;  for  he  could 
not  be  a  tenant  in  common  without  having  an  interest  in  the 
ship,  and  it  was  not  pretended,  and  there  was  not  a  pretense  for 
pretending,  that  the  plaintiff  had  any  interest  in  the  ship, 
except  what  came  from  his  subscription  for  stock  in  the  first 
corporation,  and  the  payments  he  had  made. 

Even  if  the  plaintiff  was  to  be  regarded  as  a  mere  creditor 
of  the  first  corporation,  I  am  by  no  means  prepared  to  say 
that  his  complaint  could  have  been  rightfully  dismissed.  The 
defendants,  or  some  them,  had  got  the  only  property  of  that 
corporation,  or  had  put  it  in  a  position  that  he  could  not 
reach  it  at  law.  I  think  the  case  shows,  that  this  had  been 
done  in  a  way,  or  by  acts,  which  must  be  deemed  fraudulent 
as  to  the  plaintiff,  even  regarding  him  as  a  mere  creditor  of 
the  first  corporation.  Nothing  was  left  of  the  first  corpora- 
tion but  its  corporate  name.  A  judgment  and  execution 
against  it  would  have  been  fruitless.  Possibly,  under  the 
provisions  of  the  act  under  which  the  corporation  was  organ-* 
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ized,  the  plaintiff  as  a  creditor  of  it  might  have  maintained 
an  action  against  one  or  more  of  the  defendants  as  subscribera 
for  stock  in  the  first  corporation,  after  judgment  and  execu*- 
tion  against  the  corporation ;  but,  considering  that  none  of 
the  defendants  demurred,  but  all  answered,  and  that  the 
question  as  to  the  plaintiff's  right,  to  relief  as  a  creditor  is 
presented  by  the  dismissal  of  his  complaint,  I  do  not  think 
that  it  can  be  said  that  his  complaint  could  have  been  right- 
fully dismissed,  even  regarding  him  as  a  mere  creditor  of 
the  first  corporation. 

A  court  of  equity  has  jurisdiction  in  all  oases  of  fraud. 
In  some  cases  of  fraud  courts  of  law  have  concurrent  juris- 
diction ;  and,  in  many  cases  of  fraud,  it  has  been  the  practice 
or  usage  of  courts  of  equity  to  decline  to  exercise  their  juris- 
diction, but  leave  them  exclusively  to  courts  of  law ;  but, 
even  in  such  cases,  it  can  not  be  said  that  courts  of  equity 
have  not  jurisdiction.  I  am  inclined  to  think  that,  in  the 
principal  case,  regarding  the  plaintiff  as  a  mere  creditor  of 
the  fii-st  corporation,  the  special  term  could  not  properly  have 
declined  to  exercise  its  jurisdiction,  on  the  ground  that  he 
had  a  remedy  at  law,  or  had  not  exhausted  his  remedy  at  law. 

My  conclusion  is,  that  the  judgment  of  the  special  term 
should  be  reversed,  and  that  there  should  be  a  new  trial, 
with  costs  to  abide  the  event  of  the  action. 

Leonakd,  J.  The  steamship  was  conveyed  by  taking  out 
a  register  in  the  name  of  the  Cuba  and  New  York  Steamship 
Company  as  owner,  through  the  action  of  some  or  all  of 
the  other  defendants,  wrongfully  and  in  disregard  of  the 
rights  of  the  plaintiff.  Simonson  did  not,  in  fact,  build  the' 
ship  for  that  company,  and  in  giving  the  builder's  certificate, 
which  entitled  that  company  to  take  out  a  register,  he  but 
followed  the  directions  of  certain  of  the  defendants  whom  he 
supposed  authorized  to  direct  him  in  respect  to  the  vesting 
of  the  title  to  the  ship,  or  obtaining  the  usual  indicia  of 
title.    It  was,  nevertheless,  the  act  of  those,  who  procured, 
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directed  or  controlled  the  use  or  application  of  that  certificate 
and  the  affidavit  of  De  Mier.  Up  to  that  time  the  moneys 
of  the  plaintiff,  and  of  the  individual  defendants,  except 
De  Mier,  had  been  nsed  in  constructing  this  steamship,  and 
they,  who  so  advanced  their  money,  were  copartners  in  the 
adventure. 

The  act  of  causing  the  steamship  to  be  vested  in  the  Cuba 
and  New  York  Steamship  Company,  or  in  excluding  the 
plaintiff  from  his  interest  in  her,  was  a  conversion  of  the 
partnership  property  by  some  of  the  partners,  in  which  all 
of  them,  who  have  participated  in  the  divisions  of  the  funds 
or  the  proceeds  of  the  sale,  must  be  held  to  be  bound,  either 
as  actors  or  by  ratification  of  the  act. 

The  plaintiff  has  been  excluded  from  participation.  He 
is  entitled  to  an  account  as  against  these  partners;  or,  at 
least,  he  may  be  so  entitled,  if  the  facts  and  positions  above 
stated  are  finally  borne  out  by  the  proofs  on  both  sides,  at 
the  close  of  the  case.     . 

I  am  satisfied  that  the  complaint  was  incorrectly  dismissed, 
and  that  the  plaintiff  was  then  entitled  prima  faoit  to  an 
account,  as  against  his  partners,  of  the  value  of  the  partner- 
ship property  converted  by  them  from  which  he  was  excluded. 

The  New  York  and  St.  Jago  Steamship  Company  never 
went  into  operation,  and  seems  to  have  but  little  to  do  with 
the  case,  except  as  showing  the  intention,  originally,  of  those 
who  were  active  in  promoting  the  enterprise,  and  who  con- 
ducted the  operations  of  those  who  contributed  to  the  ad- 
venture. This  company  never  had  any  title  or  interest  in 
the  property  created  by  the  money  of  the  individual  contrib- 
utors. The  stock  subscribed  for  was  never  paid  in  as  capital. 
The  money  raised  was  paid  out  directly  for  construction,  and 
not  for  shares  subscribed  for  in  the  New  York  and  St.  Jago 
Steamship  Company.  The  ship  was  built  by  individuals, 
not  by  a  corporation.  There  was  no  person  elected  as  presi- 
dent, or  to  any  other  office,  and  never  a  dollar  of  capital  paid 
in,  80  fiu*  as  it  appears  by  the  evidence. 
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Proof  of  the  amount  in  which  the  subscribers  to  the  stock 
of  the  New  York  and  St  Jago  Steamship  Company,  other 
than  the  plaintiff,  were  in  arrear  in  their  payments  was  not 
material,  and  the  evidence  offered  on  this  point  was  correctly 
ezclnded. 

The  offer  to  prove  the  sale  of  the  ship  to  the  United  Statei 
government,  and  the  price  received,  was  wholly  immaterial, 
except  as  the  appropriation  of  the  proceeds  might  be  shown, 
for  the  purpose  of  establishing  the  participation  of  the  defend- 
ants, who  were  partners  in  constructing  the  ship,  in  the  pro« 
ceeds  of  the  sale,  and  thus  showing  their  ratification  of  the 
proceeding  whereby  the  plaintiff  was  excluded  from  the  part' 
nersbip  property  to  which  he  had  contributed. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Geo.  G.  Babnabd,  J.  concurred. 

New  trial  granted. 

[Nbvt  Tork  Gbitbbal  Tbbx,  NoTember  7, 1864.  ItoiUK^,  0$o.  0,  Bmmmri 
and  SiKth$fitmd,  JostloM.] 
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The  words  "  next  of  kiD,"  used  twypimter,  in  a  limitation  of  periional  property 
bj  will  or  deed,  without  any  thing  in  the  context  showing  a  different  mean- 
ing, mean  those  of  the  kindred  or  Uood^  who  take  by  the  statute  of  distribu- 
tions, In  ciise  of  intestacy,  including  representatlTeSi  but  excluding  the 
widow,  as  such. 

And  under  such  a  limitation,  such  kindred,  including  those  claiming  by  re^ 
resentation,  will  take  according  to  the  statute ;  that  is,  the  shares  or  por- 
tions prescribed  by  the  statute. 

APPEAL  from  a  judgment  rendered  at  a  special  term  sefc* 
tling  the  construction  of  a  marriage  settlement  executed 
previous  to  a  contemplated  marriage  between  Miss  Charlotte 
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B.  Ogden  and  ■»  Lawrence,  and  declaring  the  rights  of 

the  parties,  under  the  same.  The  subject  of  the  deed  of 
Bettlement  was  wholly  personal  property.  By  the  deed  of 
settlement,  Mrs.  Lawrence  was  to  have  the  income  for  life, 
with  a  certain  power  of  appointment  by  will  or  otherwise,  in 
the  erent  of  her  death  before  her  husband,  and  in  the  absence 
of  any  appointment,  then  the  property  was  to  go  to  her 
issue  then  living,  and  the  children  of  such  as  might  be  de- 
ceased, per  stirpes  and  not  per  capUa,  and,  in  default  of  such 
issue,  "to  the  next  of  kin  of  the  party  of  the  first  part," 
Charlotte  E.  Ogden,  afterwards  Mrs.  Lawrence.  Mrs.  Lawrence 
died  before  her  husband,  without  issue  and  without  having 
made  any  appointment.  At  the  time  of  the  execution  of 
the  settlement,  Mrs.  Lawrence  had  neither  father,  mother, 
nephews  or  nieces,  but  she  had  two  sisters,  Sarah  Ooelet  and 
Grace  W.  Ogden,  and  one  brother,  Jonathan  Ogden.  The 
two  sisters  survived  Mrs.  Lawrence,  but  the  brother  died 
before  dhe  did,  leaving  three  children,  the  defendants,  Jona- 
than Ogden,  Charlotte  W.  Kernochan  and  Grace  W.  Ker- 
nochan.  The  question  was,  whether  these  children  of  the 
deceased  brother  were  entitled  to  share  in  the  distribution  of 
the  fund.  The  court  below  held,  as  a  conclusion  of  law, 
that  the  two  sisters  of  Mrs.  Lawrence  were  alone  entitled  to 
the  fund,  and  that  the  children  of  the  deceased  brother  took 
nothing.  From  this  judgment  the  defendants,  Jonathan 
Ogden,  Charlotte  W.  Kernochan  and  Grace  W.  Kernochan, 
(their  husbands  joining,)  appealed. 

W.  M.  EvartSy  for  the  appellants. 

Daniel  Lord,  for  the  respondents. 

By  the  Court,  Suthebland,  J.  It  is  evident  that  the  sole 
question  is  as  to  the  meaning  of  the  words,  next  of  kin,  in 
that  clause  of  the  settlement  limiting  the  property  to  the 
next  of  kin,  in  default  of  appointment  and  of  issue. 
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Had  W6  not  been  referred  to  certain  comparatively  Teeeni 
Bnglish  cases,  {Elmaley  v.  Young,  2  Myl.  &  K.  780 ;  WU^ 
T.  Mangier,' 4  Beavan,  358,)  affirmed  by  the  house  of  lords, 
(10  Clark  dt  Finnelly,  215,)  holding  that  the.words  ''next of 
kin/'  used  ^impliciterj  are  to  be  taken  to  mean  '^  nearest  of 
}du/'  I  should  probably  have  stated  the  question  in  the  princi- 
pal case  to  be,  whether  the  words  ''next  of  kin''  were  used  ia 
the  settlement  in  their  technical  statutory  sense,  or  meant 
nearest  of  kin ;  and  then,  assuming  that  the  words  "next  of. 
kin,"  used  ^impUciter,  had  a  well  known  technical  statutory 
meaning,  I  should  have  contented  myself  with  saying,  that 
Ihere  being  nothing  on  the  face  of  the  instrument,  or  in  the 
context,  to  show  that  the  words  were  used  in  a  sense  other 
than  the  technical  statutory  sense,  it  was  to  be  presumed  the 
parties  used  them  in  Ihat  sense; 

Though  the  English  decisions  referred. to  are  notoUigatory 
upon  us,  yet  respect  for  so  high  authority  prevents  me  from 
assuming  that  the  words  "next  of  kin,"  used  timpUcUer^ 
in  a  limitation  or  disposition  of  personal  property,  by  wiU  ;or 
deed,  have  any  technical  meaning;  and  I  will  therefore  state 
the  question  in  the  principal  case  to  be,  whether  the  words 
"next  of  kin/'  in  the  limitation  by  the  deed  of  setttonent, 
in  default  of  issue  and  of  the  exercise  of  the  power  of  ap^ 
pointment,  mean  nearest  of  kin  ?  By  stating  this  to  be  the 
question,  I  do  not  assume  that  the  words  "next  of  kin," 
used  simplictter,  have  a  technical  meaning;  but  I  undertake 
to  show  that  they  have  a  technical  statutory  meaning,  and  that 
this  meaning  is  not  the  nearest  of  kin,  but  those  of  the 
kindred  or  relations  by  blood,  who  in  cases  of  intestacy,  by 
the  statute  of  distributions,  succeed  to,  or  share  in,  the  in- 
testate's personal  property ;  and  that  the  words  "next  of  kin" 
and  the  word  distributee,  under  the  statute,  are  not  synony- 
mous, but  that  the  words  "next  of  kin"  mean  such  of  the 
distributees  as  are  of  the  kindred  or  relations  by  blood. 

It  may  be  well  to  refer  to  a  few  of  the  estaWihed  ruleb  in 
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oomtroin^  wills  and  other  instniments  dispoeing  of  or  limit- 
log  the  property^  before  ezamining  the  question  in  the  case. 

1.  Thej  are  to  be  construed  so  as  to  carry  into  effect  the 
intent  of  the  parties^  to  be  gathered  from  the  whole  instru- 
menty  so  far  as  such  intent  can,  by  law,  be  carried  into  effect 

2.  Words  are  to  be  taken  in  their  ordinary  popular  mean- 
ing, and  the  intention  is  not  to  be  defeated  by  the  use  or 
misuse  of  technical  terms. 

3.  Nevertheless,  if  technical  terms  are  used,  it  will  be  pre- 
sumed that  they  are  used  in  their  technical  legal  sense,  unless 
the  context  shows  that  they  were  intended  to  be  used  in  a  dif- 
ferent sense.  (De  Kay  v.  having ^  5  Denio^  646.  Lane  Y,Lcrd 
Btanhopey  6  T,  B.  352.  Hodgson  r.  Ambrose,  Douglas j  337.) 

In  the  principal  case,  there  is  certainly  nothing  in  the  oon- 
tezt  to  show  that  the  words  ^'next  of  kin,"  in  the  limitation 
to  the  '^next  of  kin,"  were  not  used  in  their  strict  technical 
legal  sense,  if  they  had  any.  On  the  contrary,  I  think  the 
use  of  the  words  '^or  other  next  of  kin,"  in  mentioning  the 
olyects  of  the  power'  of  appointment,  and  the  use  of  the 
technical  terms  per  stirpes^  and  not  per  capita,  in  the  limi« 
tation  to  the  issue  of  Mrs.  Lawrence,  and  the  children  of 
such  as  may  be  deceased,  previously,  in  the  same  sentence, 
tend  to  indicate  that  the  words  ^'next  of  kin,"  in  the  limita- 
tion to  the  ^^next  of.  kin,"  were  used  in  a  technical  sense  if 
they  had  any. 

The  question,  then,  is  whether  the  words  ^^next  of  kin" 
simply  had  or  have  the  technical  meaning  above  stated.  I 
think  it  may  be  said  that  they  have  had  this  technical  mean- 
ing since  the  statute  of  distributions,  (22  and  23  Car.  2d. 
c.  10,)  and  that  this  statute  originated  and  gave  this  technical 
meaning  to  them. 

The  word  next,  as  used  in  the  sixth  section  of  the  statute, 
was  not  used  to  express  near  or  nearest  alliance  by  blood  to 
the  intestate,  but  next  in  place  or  order,  to  or  after  children 
and  their  representatives,  previously  mentioned  in  the  sec- 
tion.   The  truth  is,  that  the  word  next,  as  an  adjective,  it 
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rarely,  if  ever,  used  even  ia  convenuttion,  to  express  near« 
ness,  or  degree  of  nearness  by  blood  or  affection,  betweea 
another  person  and  the  speaker,  except  as  next  after,  next  in 
order  or  degree,  to  some  other  person,  previously  mentioned. 

Certainly,  if  one  should  hear  a  person  call  another  his 
next  friend,  he  would  not,  by  these  words,  unexplained,  un- 
derstand his  near  or  nearest,  dear  or  dearest  friend  by  affec- 
tion, without*reference  to  any  other  person ;  but  he  would 
probably  understand  his  next  door  neighbor,  or  a  friend  next 
in  place,  time  or  degree,  to  or  after  some  other  friend,  or 
technically  his '^  next  friend'^  in  some  legal  proceeding.  I 
suppose  it  will  not  be  denied,  that  the  words  ^'next  friend" 
have  acquired  a  technical  meaning,  which  originated  in  a  very 
old  statute. 

The  word  next  was  not  used  in  the  statute  of  distributions 
to  express  the  relationship,  or  the  degree  of  relationship,  by 
blood  to  the  intestate,  but,  as  between  the  children  and  their 
representatives  and  other  kindred  of  the  intestate,  the  order 
in  which  the  kindred  should  succeed  to' or  share  in  the  per- 
sonal estate. 

The  children  and  their  representAtives  are  not  expressly 
called  kindred  in  the  statute,  but  they  are  impliedly  called  so, 
and  80  are  the  legal  representatives  of  the  '^next  of  kindred'' 
within  a  certain  limitation. 

Now,  considering  that,  previous  to  this  statute,  there 
appears  to  have  been  no  way  of  enforcing  the  distribution  of 
estates  of  intestates ;  that  the  administrator  could  keep  the 
whole  surplus,  (EdufarcU  v.  Freeman^  2  P.  Wma.  447,  448 ; 
2  Blk.  Com.  515 ;)  that  the  statute  may  th^^fore  be  said  to 
have  first  given  the  right  of  distribution ;  that  the  statute 
regulates  the  distribution  as  between  the  widow,  by  the  term 
wife,  and  the  kindred,  and  then  the  order  in  which  kindred 
shall  take  or  share,  first,  children  and  their  representatives, 
and  then,  the  next  kindred  in  equal  degree,  and  their  reprc« 
sentatives,  within  a  certain  limitation ;  and  that  the  statute 
probably  originated  the  principle  of  representation  in  the 
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gnoceBsioa  to  personal  estates  of  intestates ;  is  it  not  plab, 
88  the  word  heir  or  heirs  acquired  its  technical  legal  meaning, 
from  the  act  or  fact  of  the  succession  to  estates  of  inheritance 
(ex  hereditat^)  by  descent,  that  is,  by  law,  so  the  words 
^^next  of  kindi-ed,"  or  ^^next  of  kin,''  taken  from  the  statute 
of  distributions,  would  be  likely,  after  the  statute,  to  acquire 
a  technical  legal  meaning  from  the  act  or  fact  of  succession 
under  or  by  the  statute ;  and  that  this  meaning  would  be 
likely  to  be,  not  synonymous  with  distributees,  under  the 
statute,  but  the  kindred  or  blood  relations  (including  those 
claiming  by  representation,  but  excluding  a  widow  as  such) 
who^  in  fact,  had  the  right  of  saccession,  or  the  right  to 
share  in  the  distribution  by  the  statute  ? 

The  whole  history  of  the  administration  of  this  statute  of 
distribution  and  of  the  statute  1  Jac.  2c2,  ch,  17,  altering  it 
in  certain  respects,  and  of  our  statutes  of  distribution, 
(1  JR.  L.  313,  §  16 ;  2  jB.  /S.  96,  §  75,)  shows  that  the  words 
^f  next  of  kin''  have  acquired  this  technical  meaning. 

The  cases  holding  that  the  widow,  as  such,  is  not  included 
in  these  words  used  simpUciter,  nor  the  husband,  where  the 
wife  has  a  power  of  appointment  to  her  next  of  kin  simply, 
show  that  the  words  ^^next  of  kin"  have  acquired  this  tech- 
nical meaning.  (Oreen  v.  Howard,  1  Bro.  Ch.  Rep.  29. 
WaU  y.  Watty  3  Ves.  244  Oarrich  v.  Lord  Camden,  14  id. 
381,,  382.  Bailey  v.  Wright,  18  id.  49.  WiUon  v.  Frazier, 
2  JB^mp.  30.  WrigU  v.  Meth.  JEpis.  Ch.,  Hoffman,  212, 
213.)  No  doubt  these  words  have  been  used  frequently  as 
meaning  distributees  generally,  including  the  widow,  when 
there  wa9  no  occasion  to  discriminate  as  to  the  description  or 
clpiaracter  l|y  which  the  distributee  or  distributees  claimed ; 
but,  when  thus  used,  they  were  used  in  a  secondary,  statutory 
and  technical  sense. 

I  doubt  whether  it  can  be  said  that  these  words  hare  ever 
acquired  an  ordinary,  popular  meaning,  synonymous  with 
nearest  relations  or  nearest  of  kin. 

As  w^  pertinently  said  on  the  argument,  no  one  speaks 


NEW  TOEK—NOVEMBER,  1864.  153 

•  SI08SOQ  IT.  Lynoh. 

of  Ids  or  another^s  dearest  next  of  kin.  Any  one  would  be 
Burpnsed  to  hear  a  sane  person  say  such  a  one  has  a  next  of 
kin  bom,  or  another  next  of  kin  bom,  or  has  a  certain  num- 
ber of  next  of  kin.  There  has  been  no  occasion  (the  wants 
of  the  langni^  hare  not  required)  that  the  statutory  word 
next  should  supplant,  or  be  used  instead  of,  the  word  near 
or  nearest,  to  express  close  or  closest  alliance  by  blood  or 
affection  to  the  speaker. 

The  philosophy  of  language  shows  that  one  word  is  much 
more  likely  in  course  of  time  to  acquire  a  secondary,  and  a 
variety  of  secondary  (if  the  expression  is  permissible)  mean- 
ings, than  three  words,  used  in  connection  in  a  particular 
manner  and  for  a  particular  purpose,  in  a  statute,  neither  the 
first  or  last  of  which  could  be  dropped  without  destrojring 
their  statutory  meaning. 

It  is  easy  to  see  how  the  word  heir,  or  heirs,  came  to  haiFC 
a  secondafyj  and,  perhaps,  more  than  one  secondary  meaning. 
First,  you  have  heir,  or  heirs,  meaning  he,  or  they,  who  suc- 
ceed to  estates  of  inheritance  by  descent,  by  law;  then  you 
have  heir,  or  heirs  apparent  or  presumptive,  and  then  you 
have  heir  or  heirs,  with  the  word  apparent  or  presumptive 
dropped,  meaning  a  living  child  or  children.  No  one  would 
be  surprised  at  the  remark  that  A.  B.,  his  neighbor,  has  an 
heir,  or  another  heir,  or  a  certain  number  of  heirs. 

I  think  it  may  be  said,  that  all  of  the  English  cases  prior 
to  Elm%ley  v.  Young ^  (2  MyL  &  Keen,)  before  mentioned, 
(in  1835,)  tended  to  show  that  the  words  '^next  of  kin," 
Yised  aimplicUeTj  in  a  will  or  deed,  disposing  of,  settling  or 
limiting  personal  property,  had  this  meaning.  I  am  cer« 
tainly  safe  in  saying  that  this  Was  the  first  decision  to  the 
contrary. 

In  Roach  v.  Hammondy  (Prec.  in  Oh,  401,)  the  devise 
was  to  H.  of  all  the  testator's  personal  estate,  for  the  use  of 
his  relations,  without  specifying  any  in  particular,  or  using 
any  other  words ;  and  it  was  decreed  that  those  relations  (as 
I  understand  the  report  of  the  case,)  who^  by  the  statute  of 
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distribations,  would  be  entitled  to  personal  estate  in  case  the 
testator  had  died  intestate^  should  take  the  property  in  the 
same  proportions. 

In  Thomaa  v.  HoU^  {Casta  in  Eq.  in  Ump.  Talbot,  251,) 
there  was  a  bequest  of  £500  to  the  relations  of  Elizabeth 
Hole^  to  be  divided  equally  between  them.  At  the  testator^s 
death,  Elizabeth  Hole  had  two  brothers  Uving,  and  several 
nephews  and  nieces.  It  was  determined  first,  that  the  word 
relations  should  be  confined  to  such  relations  as  were  within 
the  statute  of  distributions,  and  next,  as  the  testator  had 
directed  the  £500  to  be  divided  equally  am<»g  them,  thai 
the  brothers,  nephews  and  nieces  take  per  capita. 

This  decision  appears  to  have  governed  the  decisions  in 
Edge  v.  Salisbury^  (AnM.  70,)  and  Isaace  (v.  D^rieZj  (IcL 
595,)  where  the  words  were  '^poorest  relations;"  Widmere 
v«  Woodroffe,  (Id.  636,)  where  the  words  were,  ^^the  most 
necessitous  of  my  relations ;''  Harding  v.  Olynn,  (1  Atk. 
469 ;)  Winthome  v.  EarriSy  (2  Fee.  527,)  where  the  words 
were,  "near  relations;"  Oreenv.  JB^wardy  (1  Bro.  Oh.  B. 
28,  Fark.  ed.,)  where  the  words  were,  "  to  my  own  relations 
who  shall  then  be  alive,  share  and  share  alike ;"  Phillips  v. 
Cfarthy  (3  Bro.  Ch.  B.  64,)  where  the  words  were,  "to  be 
divided  among  the  next  of  kin,  share  and  share  alike;"  Bay^ 
net  v.  Mowbray y  (Id.  234,)  where  the  words  were,  "to  and 
Bmong  all  and  every  such  person  and  persons  who  shall  ap* 
pear  to  be  related  to  me  only,  share  and  share  alike ;"  Lowndes 
y.  iS^one,  (4  Ves.  649,)  where  the  gift  was  of  a  residue  to  the 
testator's  "next  of  kin,  or  heir  at  law,  whom  I  appoint  my 
executor,"  (the  testator  in  this  case  leaving  one  Inrother,  and 
by  deceased  brothers  a  niece  and  several  nephews,  one  of 
whom  was  his  heir  at  law,  and  distribution  according  to  the 
statute  being  decreed ;)  Vaua  v.  Henderson^  reported  in  note 
to  Horseman  v.  Henderson,  (1  Jac.  dt  Wal.  387,)  where 
there  was  a  legacy  to  A.  "and,  failing  him  by  decease  before 
the  testator,  to  his  heirs,"  and  A.  dying  before  the  testator, 
the  li^;acy  was  decreed  to  belong  to  the  next  of  kin  of  A. 
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living  at  the  time  of  the  testator's  death ;  Stamp  v.  Cookey 
(1  CoXy  23,)  where  the  words  were  '^next  relations/'  coupled 
with  words  tending  to  show  that  the  testator  meant  by  ^^nezt 
relations"  sisters,  nephews  and  nieces,  and  where  Lord  Ken- 
'  yon  expressly  said,  if  a  testator  makes  a  bequest  to  his  ^^  next 
of  kin/'  and  stops  there,  the  statute  was  the  role  to  go  by ; 
HindeUy  v.  MoLaurena^  (1  Myl.  &  Keen^  27,)  where  the 
words  were,  "next  of  kin,"  used  Hmpliciter^  in  a  gift  over, 
and  where  it  was  held,  that  these  words,  without  any  explan- 
atory context  showing  a  different  intent,  must  be  taken  to 
mean  next  of  kin  according  to  the  statute  of  distribution. 
Of  these  cases,  the  last,  and  FhiUips  v.  Oarth^  (3  Bro.  Ch. 
Bep.)  are  directly  in  point,  for  in  these  cases  the  words  ^'next 
of  kin"  were  used  aimplidter,  and  without  any  words  quali- 
fying them,  as  descriptive  of  the  object  or  objects  of  the  gift 
It  will  be  recollected  that  in  Phillips  v.  Oarth^  the  words 
were,  "to  be  divided  among  the  next  of  kin,  share  and  share 
alike."  Justice  BuUer  held  that  the  gift  should  be  divided 
per  cupitGy  and  not  per  itirpeSy  among  surviving  brothers 
and  nephews  and  nieces,  representing  deceased  brothers  and 
sisters,  because,  the  gift  was  to  "next  of  kin,  share  and  share 
alike  /'  but  I  do  not  see  that  this  holding  impeaches  the 
decision  as  to  the  technical  meaning  of  the  words  "next  of 
kin."  The  words  "share  and  share  alike"  did  not  qualify 
the  words  "next  of  kin,"  as  descriptive  of  the  objects  of  tho 
gift.  It  is  probable,  however,  that  the  holding,  that  the 
brothers,  nephews  and  nieces  should  take  per  capita,  led  to 
the  doubting  remarks,  {Brandon  v.  Brandon,  3  Swanet. 
319 ;  Oarrick  v.  Lord  Camden,  14  Fee.  385,  and  Smith  v. 
Campbell,  19  id.  404,)  about  the  decision  in  PhiUipe  t.  Ourth, 
but  those  cases  did  not  call  for  such  doubts.  In  Bran- 
don V.  Brandon,  the  words  of  the  marriage  settlement  were, 
"to  the  nearest  and  next  of  kin"  of  the  wife.  In  Garrick 
V.  Lord  Camden^  the  words  of  the  residuary  clause  of  the 
will  were,  "to  be  divided  amongst  my  next  of  kin,  as  if  I 
had  died  inteetaie"    In  Smith  v.  CampbeUj  the  words  of 
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the  bequest  were^  *^to  my  nearest  surviving  relations  in  my 
native  country,  Ireland.  In  none  of  these  oases  were  the 
words  '^next  of  kin"  used  without  qualifying  words. 

In  Brandon  v.  Brandon  the  word  nearest  may  be  said  to 
have  qualified  the  words  ^^next  of  kin ;"  in  Smith  v.  Oamp^ 
hell  the  words  ^^  surviving  relations"  were  qualified  by  the 
word  nearest  and  the  subsequent  words.  The  very  question 
in  the  principal  case  is^  whether  the  words  ''next  of  kin/' 
used  eimpUciterj  mean  nearest  of  kin ;  and  that  was  the 
question  in  Elmsley  v.  Young^  (2  Myl.  <k  X.  780,)  reversing 
the  decision  of  the  master  of  the  rolls  in  the  same  case, 
{Id.  82,)  and  overruling  Phillips  v.  Garth,  and  Hinckley,  v. 
Madarens.  In  Oarrick  v.  Lord  Camden^  the  additional 
Words,  ''as  if  I  had  died  intestate,"  left  no  room  for  doubt. 
If,  in  the  principal  case,  the  words,  as  if  she  had  died  intes- 
tate, had  been  added  to  the  words,  "the  next  of  kin  of  th^ 
said  party  of  the  first  part,"  we  never  should  have  had  this 
case  before  us. 

In  AnonyTnouSj  (1  ifodfcf.  31,)  and  in  Wimbles  v.  Pitcher, 
(12  Ves.  433,)  where  the  words  were,  "next  of  kin,  in  equal 
degree,"  the  decisions  went  upon  the  additional  words,  "$» 
equal  degree" 

In  Oolton  V.  Scaranke,  (1  Madd.  35,)  where  the  words  in  a 
limitation  by  settlement  were,  "to  the  next  of  kin  of  the  said 
Anne  Parr,  her  own  blood  and  family,  as  if  she  had  died  sole 
and  unmarried,"  it  was  held  that  the  next  of  kin  took  as 
under  the  etatute  of  distributions. 

I  will  refer  to  a  few  cases  prior  to  Elmsley  v.  Young, 
where  other  general  words  were  used  as  descriptive  of  the 
object  or  objects  of  the  limitation,  devise  or  bequest.  In 
Robinson  v.  Smith,  (6  Simons,  47,)  the  testator  bequeathed 
£700  to  his  daughter's  husband,  his  executors,  &c.  in  trust, 
to  pay  the  interest  to  his  daughter,  for  her  separate  use  for 
life;  after  her  death  to  such  persons  as  she  should  appoint 
by  will,  and  in  default  of  appointment,  to  "her  personal  rep- 
resentatives ;"  and  it  was  held  that  her  next  of  kin^  to  &e 
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exGlosion  of  her  husband,  were  entitled  to  the  £700.  {See 
€U86  Baines  v.  Otley,  1  SimonSy  465.) 

In  Crosby  v.  GlarCy  (Arnb.  397,)  and  Parsons  v.  Baker j 
(18  Ves,  476,)  the  general  word  was  descendants,  but  that 
was  qualified  by  other  words,  so  as  to  shdw  that  a  class  of 
d^ecendants  was  meant.  In  neither  of  these  cases  was  there 
any  question  of  claiming  by  representation.  In  Bugler  v. 
StrattoHf  (3  Bro.  Gh.  367,)  the  legacy  was  to  the  descendants 
of  A.  and  B.  equoHy,  and  it  was  held  that  children  and 
grandchildren  took  per  capita. 

In  Wriffht  v.  AlkynSy  (1  Turn,  dk  B.  143,)  it  was  held,  that 
under  an  immediate  devise  to  A.  for  life,  remainder  to  ^^my 
family,"  the  heir-at-law  of  the  testator  is  entitled  in  remain- 
der. {See  the  opinion  of  the  lord  chancellor  in  this  case, 
158  to  164) 

.  I  think  it  may  be  said,  that  not  one  of  the  cases  prior  to 
the  decision  in  ElmsUy  v.  Young,  (2  Myl.  dk  K.  780,)  inter- 
feres with  the  decisions  in  Phillips  v.  Garth  and  Hinckley  v. 
MaclarenSj  but  that  most  of  them  tend  forcibly  to  support 
these  decisions ;  but  it  is  not  to  be  denied,  that  as  the  views 
of  the  lords  commissioners  in  Elmsley  v.  Young  were  affirmed 
by  the  house  of  lords  in  Witty  v.  Mangier,  (10  Clark  dt  Fin. 
215,)  it  may  be  said,  to  be  now  established  in  England,  that 
the  words  ^^next  of  kin,"  when  used  simpliciter,  as  descrip- 
tive of  the  objects  of  a  bequest,  or  of  a  limitation  of  personal 
property  in  a  marriage  settlement,  without  any  reference  to 
the  statute  of  distributions,  or  any  words  in  the  context  to 
show  a  different  meaning,  must  be  taken  to  mean  ^^  nearest 
of  kin ;"  but  Lord  Campbell  said,  in  substance,  that  he  con- 
curred in  this  deci^on  with  great  reluctance ;  that  they  were 
driven  to  put  a  construction  upon  the  terms  ''which  could 
not  by  possibility  have  entered  into  the  contemplation  of 
the  parties,  or  the  gentleman  who  framed"  the  settlement ; 
that  the  law  had,  ''by  some  bad  luck,  got  into  a  strange 
state,"  and  that,  upon  the  whole,  it  seemed  to  him,  that 
greater  mischief  would  ensue  "from  shaking  or  overturning^ 
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that,  case  of  Elmaley  v.  Young  than  by  adhering  to  it"  He 
further  said:  "If  I  had  had  to  decide  Elmsley  v.  Toung,  I 
should  certainly  have  hesitated  a  good  deal  before  I  came  to 
the  decision  that  was  pronounced  by  those  very  learned 
judges,  the  then  lords  commissioners/' 

I  think  the  decision  in  Elmsley  v.  Toung^  by  the  lords 
commissioners,  shows  that  the  greatest  judicial  mind  is  liable 
to  fall  into  a  rut,  and,  when  it  does,  common  sense  teaches 
that  its  very  load  of  learning  tends  to  keep  it  in. 

In  my  opinion,  there  is  nothing  in  the  opinions  of  the  lords 
commissioners  in  Elmsley  v.  Young,  or  in  the  opinion  of 
Lords  Cottenham  and  Campbell  in  Witty  v.  MangleVy  which 
shows  that  the  decisions  in  these  cases  should  be  adopted  or 
followed  here. 

I  am  not  aware  of  any  case  in  this  state  deciding  the  ques- 
tion in  the  principal  case. 

The  last  sentence  in  the  second  paragraph  of  the  head  note 
in  Wright  et  al.  v.  Trustees  of  Methodist  Episcopal  Churchy 
{Hoffman's  Oh.  202,)  is  wholly  unauthorized.  It  was  not 
decided  in  the  case,  and  there  was  no  occasion  to  decide,  that 
the  phrase  "next  of  kin,"  when  used  simplicitery  does  not 
mean  those  entitled  under  the  statute  of  distributions,  but 
the  next  in  blood.  It  was  held,  in  that  case,  that  the  legacy 
to  Euphemia  Murray  did  not  lapse,  but  that  her  next  of  kin- 
took.    She  left  children,  but  no  grandchildren. 

There  was  no  claim  by  representation,  or  per  stirpes. 
Yice-Ohancellor  Hoffman  rders  to  the  decision  of  the  lords 
commissioners  in  Elmsley  v.  Y<mngy  but  he  says  that  the  de* 
cision  did  not  interfere  with  his  decision,  and  it  clearly  did  not. 

In  Drake  v.  PeU,  (3  Edward's  Ch.  251,)  the  words  "heirs, 
devisees  or  legal  representatives  of  the  child  so  dying"  were 
held  to  mean  "next  of  kin"  of  the  child  so  dying,  the  sub- 
ject of  the  gift  being  money.  There  was  no  claim  per  stirpes^ 
or  by  representation,  in  this  case. 

In  Dominiek  v.  Sayre,  (3  Sand.  S.  0.  Bep.  555,)  there  was 
a  devise  by  Dominiek  of  eight  lots  of  land  to  the  testator's 
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daughter^  Margaret,  for  life,  with  power  to  give  the  same  by 
deed  or  will  to  any  of  the  male  descendants  of  the  testator's 
family  of  the  name  of  Dominick.  The  daughter,  by  her 
will,  devised  the  lots  to  male  descendants  of  the  testator  by 
the  name  of  Dominick,  and  among  them  she  gave  to  her 
nephew  John  Jacob,  son  of  her  deceased  brother  Jacob  F., 
two  of  the  lots.  The  nephew  died  before  his  aunt,  whereby 
the  devise  to  him  lapsed,  and  thereby  the  legal  estate  in  the  two 
lots  became  vested  in  the  residuary  devisees  of  the  original 
testator  and  their  heirs,  subject  to  the  execution  by  the  court 
of  chancery  of  the  power  so  given  to  the  daughter.  The  only 
male  descendants  of  the  family  of  the  testator  of  the  name 
of  Dominick  were,  as  I  understand  the  fhcts,  grandsons  of 
the  testator  and  sons  of  two  of  the  grandsons,  and  it  was  held 
that  dl  the  male  descendants  were  entitled  to  take  per  capita^ 
and  not  per  stirpes. 

This  decision  wa»  probably  right,  for  it  might  be  said  that 
the  power  of  appointment  given  to  the  daughter  was  limited, 
to  a  claaa  of  the  testator's  descendants,  that  is,  his  male 
descendants  of  his  family  of  the  name  of  Dominick ;  but  I 
have  no  hesitation  in  saying,  that,  in  my  opinion,  a  devise  to 
A.  B.  for  life,  remainder  to  his  descendants,  or  to  "my 
descendants,''  aimpliciter^  should  and  would  be  held  to  be  a 
devise  to  A.  B.  for  life,  remainder  to  the  heirs  at  law  of 
A.  B.,  or  of  the  testator.  In  either  case,  I  think  the  word 
descendants  would  be  held  to  mean  "  heirs  at  law."  Whether 
the  heirs  at  law  would  be  deemed  to  take  by  descent,  or  under 
the  devise,  is  another  question.  Since  the  statute  3  and  4 
Will.  IV,  ch.  106,  no  doubt,  in  England,  the  heir  would  be 
deemed  to  take  in  the  character  of  devisee.  (See  4  Kent's 
Cam.  5th  ed.  412,  note  c.) 

In  Phyfe  v.  Phyfe,  (3  Bradf.  45,)  there  was  a  bequest  to 
sons  "and  their  legal  representatives,"  adding,  "the  l^al 
representatives  or  children  of  my  said  sons  to  receive  such 
part  only,"  &c.;  and  it  was  held,  that  the  wordB  "legal  rep* 
resentatives"  meant  the  children^  and  not  the  ^^next  of  kin" 
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of  the  SODS,  and  that  substitotion  was  not  intended  bejrond 
the  children  of  the  sons.  This  decision  evidently  went  on 
the  additional  words  ^^or  children/^  &c.  {See  cdao  Barsiow 
y.  Goodwin,  2  Brad/.  413.) 

In  McGullock  y.  Lee,  (7  Ohio  Bep.  15,)  the  question  was 
between  the  mother  and  aunt  of  a  child,  under  a  statute  reg- 
ulating the  descent  of  lands.  The  words  of  the  statute  were : 
'^If  there  be  no  brothers  or  sisters,  or  their  legal  representa- 
tives, the  estate  shall  pass  to  the  next  of  kin  and  of  the  blood 
of  the  intestate ;"  and  it  was  held  that  the  mother  took.  I 
do  not  see  how  it  could  have  been  held  otherwise,  considering 
the  additional  words,  ^^and  of  the  blood,^'  &a,  and  the 
extraordinary  use  of  the  words  ^^nezt  of  kin,''  in  a  statute 
regulating  the  inheritance  of  lands.  See  also  McNeiUedge 
V.  Galbraithy  (8  Serg.  dk  B.  43,)  and  McNeiUedge  v.  Barely y 
(11  id.  103,)  where  the  devise  of  real  and  personal  property 
waA  to  the  testator's  wife,  '^and  at  her  decease,  to  be  divided 
between  her  and  my  poor  relations  equally." 

It  is  evident  that  all  that  has  been  said  about  the  English 
statute  applies  to  our  statutes  of  distribution,  especially  to 
our  present  statute,  (2  B.  8. 96,  97,  §  75,)  which  was  worded 
with  much  more  precision  and  distinctness  than  the  English 
statute. 

Perhaps  the  remark  in  the  fore  part  of  this  opinion,  that 
the  English  statute  of  distributions  originated  and  gave  a 
technical  meaning  to  the  words  ^^  next  of  kin,"  requires  expla- 
nation. I  meant,  that  the  statute  originated  and  gave  the 
technical  meaning  contended  for,  with  reference  to  the  suc- 
cession to  or  the  distribution  of  the  personal  property  of 
intestates ;  I  did  not  mean  that  the  statute  originated  the 
phrase  next  of  kin. 

A  statute  of  31  Edward  III  provided  that,  in  cases  of 
intestacy,  "  the  ordinaries  shall  depute  of  the  next  and  most 
lawful  friends  of  the  dead  person  intestate  to  administer  his 
goods."    Lord  Coke,  in  Sendoe's  case,  (9  Ooke^  39,)  speaking 
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of  ib^  Btatate,  bajb  ^^next  and  most  lawful  friends''  meant 
the  next  of  blood. 

The  statute  of  21  Henry  YIII,  ch.  5,  provided,  that  in 
ease  any  person  die  intestate,  or  that  the  executors  named  in 
any  testament  refused  to  prove  it,  the  ordinary  should  grant 
adminifltration  ^^to  the  widow  of  the  deceased,  or  to  the  next 
of  kin,  or  to  both,  as  by  the  discretion  of  the  ordinary  shall 
be  thought  good.''  Lord  Ooke,  in  speaking  of  this  statute, 
in  Hensloe's  case  just  cited,  says,  that  it  gave  power  to  the 
ordinary  to  commit  administration  to  the  next  of  blood ; 
but  how  palpably  unauthorized  the  conclusion  (Oooper  v. 
Denison,  13  Simons^  295,  296)  from  this,  that,  long  after 
the  statute  of  distributions,  the  words  next  of  kin  and  next 
of  blood  were  synonymous ;  the  very  point  insisted  on  being, 
that  the  words  next  of  kin  were  likely  to  acquire,  and  had 
acquired,  a  technical  meaning,  in  consequence  of  that  statute. 

It  is  not  probable«ihat  Miss  Ogden,  when  she  executed  the 
settlement,  thought  of  the  meaning  of  the  words  ^^next  of 
kin."  It  was  natural  that  she  should  think  of  her  antici* 
pated  issue,  and  their  children.  She  takes  care  of  them  by 
a  special  limitation.  If  she  thought  of  her  brothers  and 
sisters,  why  did  she  not  take  care  of  them  by  a  special  lim- 
itation ?  It  is  evident  that  the  settlement  was  drawn  with 
technical  precision  by  one  well  acquainted  with  the  technical 
meaning  of  legal  terms  and  phrases:  He  must  be  presumed 
to  have  inserted  the  words  ^^next  of  kin,"  in  the  limitation 
to  ^^  the  next  of  kin  of  the  said  party  of  the  first  part,"  with 
knowledge  of  their  technical  meaning,  if  they  had  any ;  and 
the  parties,  by  their  execution  of  the  settlement,  must  be 
presumed  to  have  adopted  them  with  such  technical  meaning. 
And  as  I  can  not  say  that  I  have  a  doubt  that  those  words 
used  stmpliciter  meant  and  mean  next  of  kin,  under  or 
according  to  the  statute  of  distributions,  including  those 
claiming  per  stirpes  or  by  representation,  my  conclusion  is, 
what  the  judgment  of  the  special  term  should  be  revereed ; 
and  that  we  should  declare  that  the  defendants,  the  three 

Vol.  XLIII.  IX 


262  GAS£3  CT  THE  SUPBEME  OOITRT. 

Bidutrdaon  «.  Abendroth. 

children  of  Mrs.  Lawrence's  deceased  brother,  are  entitled  td 
the  share  of  the  fund  which  their  father  would  be  entitled  to 
were  he  living. 

We  would  not  be  justified  in  rendering  blind  obedience  to 
ftuthorities,  however  respectable  or  high,  which  have  neither 
the  force  of  constitutional  obligation,  nor  state  nor  national 
judicial  precedent  or  approval 

I  will  say  in  conclusion,  partly  by  way  of  excuse  for  this 
rather  elaborate  examination  of  a  question  which,  unembar- 
rassed by  cases,  would  appear  to  be  so  simple,  that  I  find  in 
a  deservedly  popular  law  dictionary  (Burrill's)  the  words 
^'next  of  kin''  defined  first  and  most  prominently  '^nearest 
of  blood,"  (prochien  du  saunk;)  and  even  Judge  Story,  in 
his  Eq.  Juris,  (vol.  2,  §  1065,  6,)  says,  "  next  of  kin  is  some- 
times construed  to  mean  next  of  blood,  or  nearest  of  blood ;'' 
citing  Wittey  v.  Mangier^  (supray)  without  one  word  of 
comment,  or  of  approval  or  disapproval  * 

The  question  of  costs  is  reserved  until  the  settlement  of 
the  decree. 

Judgment  reversed. 

[Kbw  Tobk  GnriBAL  Tbbx,  Noyember  7, 1864.  Leommrdj  Geo.  G.  Barnard 
•ad  SttthiHmi^  JnstiOM.] 


BiOHABDSON  V9.  Abekdboth  and  others. 

The  secretary  of  a  mannftctariog  corporaUon,  in  performing  tlie  serriees 
incident  to  the  duties  of  his  office,  is  a  tervani  of  the  company,  within  the 
meaning  and  intent  of  the  18th  section  of  the  act  of  Fehruary  17,  1848, 
authorizing  ^3b»  formation  of  such  corporations. 

hsx  action  will  not  lie  by  one  stodcholder,  against  fellow  stockholders,  of  a 
corporation,  to  enforce  a  personal  liability  for  a  debt  of  the  company. 

Though  others  may  hare  a  lien  upon,  or  equitably  own,  stock  in  a  corpora- 
tion, the  legal  title  is  in,  and  the  legal  liability  for  debts  of  the  corporation 
upon,  him  in  whose  name  the  stock  is  registered. 
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Whirs  gtock  was  hypothecated,  by  the  owner,  and  afterwards  assigned  t# 
trustees  for  the  benefit  of  creditors,  neither  the  pledgee  nor  the  assignee 
taking  a  transfer  upon  the  books  of  the  company,  or  causing  themselves  to 
be  registered  as  stockholders ;  held  that  the  title  still  remained  in  the  origi- 
nal holder ;  and  that  he  could  not  sue  his  fellow  stockholders,  to  enforce 
a  personal  liability  for  a  debt  claimed  to  be  dne  him  jfrom  the  corporation. 
SuTBBKLAirDi  J.  dissonted. 

THIS  action  was  brought  against  the  defendants  as  stock-, 
holders  of  the  ^^  Warner  Foundry  Machine  Company/' 
(a  manufacturing  corporation  formed  pursuant  to  the  act  ot 
1848y)  upon  a  judgment  recovered  by  the  plaintiff  against 
the  company  for  his  services  as  secretary,  his  claim  against 
the  defendants  being  founded  upon  the  18th  section  of  said 
act,  by  which  stockholders  of  such  corporations  are  made 
individually  liable  for  debts  due  to  their  'laborers,  servants 
and  apprentices,  for  services  performed  for  such  corporation/' 
(Laws  of  1848,  ch.  40,  p.  58.) 

Two  defenses  weise  set  up  by  the  answer :  First,  that  the 
j^ntiff  was  an  officer  and  not  a  servant  of  the  company ; 
second,  that  the  plaintiff  was  a  stockholder  of  the  company 
during  the  time  that  his  alleged  services  were  rendered,  and 
therefore  was  equally  liable  with  the  defendants  for  the  pay- 
ment of  all  debts  for  which  stockholders  are  rendered  liaUe 
by  the  act  of  1848.  The  cause  was  tried  before  the  court 
without  a  jury  and  the  plaintiff  nonsuited,  on  the  ground 
that  as  such  secretary  he  was  not  a  servant  of  the  corpora- 
tion. On  appeal  to  the  general  term  a  new  trial  was  granted, 
and  the  action  was  again  tried,  March  3,  1863,  at  the  circuit, 
before  his  honor  Judge  Allen,  without.a  jury,  on  which  trial 
the  following  facts  were  admitted  or  agreed  upon :  That  the 
defendants  were  stockholders  of  said  company,  and  that  the 
plaintiff  held  in  his  own  name  twenty-five  shares,  and  as  one 
of  the  firm  of  E.  Bichardson  &  Co.  sixty-five  shares,  of  the 
capital  stock  of  said  company,  and  so  it  appeared  upon  the 
books  thereof;  that  the  plaintiff  had  assigned  his  individual 
stock  and  united  in  an  assignment  of  the  partnership  stock 
US  collateral  security  for  th0  payment  of  debts ;  and  that 
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afterwurds  the  firm  made  a  general  assignment  of  all  theit 
property;  including  their  said  stock,  in  trust  for  the  benefit 
of  creditors ;  but  that  said  stock  had  never  been  transferred 
upon  the  books,  but  still  appeiirs  thereon  to  be  a  part  the 
property  of  the  plaintiff  and  a  part  thereof  the  property 
of  E.  Bichardson  &  Co.,  of  which  firm  the  plaintiff  was  a 
member.  The  defendants'  counsel  also  read  in  eyidenee  the 
following  extract  from  the  printed  copy  of  the  by-laws  of 
«aid  company : 

'^  Sec.  5,  The  stock  of  the  company  shall  be  transferred 
only  on  the  books  of  the  company,  by  the  holder,  in  person, 
or  by  power  of  attorney,  which  may  be  in  the  following 
form/'    (Then  follows  the  form  of  a  power  of  attorney.) 

The  judge  found  the  following  conclusions  of  law :  That 
the  plaintiff,  as  such  secretary,  in  performing  the  services  for 
the  value  of  which  this  judgment  was  rendered,  was  a  servant 
of  said  company,  within  the  meaning  and  intent  of  the  act 
authorizing  the  formation  of  such  corporations*  That  the 
plaintiff,  having  never  transferred  his  stock  upon  the  books 
of  said  company,  was  still  a  stockholder  thereof,  and  was 
equally  liable  with  the  defendants,  for  the  payment  of  all 
debts  for  which  stockholders  of  said  company  are  liable,  and 
therefore  for  the  payment  of  the  amount  due  on  said  judg- 
ment for  his  services.  That  one  stockholder  can  not  sue  an- 
other to  recover  a  debt,  for  the  payment  of  which  both  are 
liable.  The  judge  accordingly  rendered  judgment  for  the 
defendants,  dismissing  the  complaint  with  costs.  The  fol- 
lowing opinion  was  delivered^  on  rendering  such  judgment 

Allen,  J.  ^^I  am  concluded  by  the  judgment  of  the  gen* 
eral  term,  granting  a  new  trial,  upon  the  question  there  con- 
sidered. The  law  of  the  case  is,  that  the  secretary  of  a 
manufacturing  company,  incorporated  under  the  law  of  1848, 
(cA.  40,)  is  a  servant,  within  the  18th  section  of  the  act,  for 
whose  services  the  stockholders  were  jointly  and  severally 
liable.    It  is  true  that  it  now  appears  that  the  plaintiff,  while 
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aeiring  the  compaiiy  as  secretaiy,  was  also  a  trustee  of  the 
corporation,  which  fact  did  not  appear  npon  the  former  trial. 
•Btti  the  character  of  the  service  was  not  altered  by  that 
fact ;  nor  the  character  of  the  debt  contracted  for  it,  changed. 
It  would  look  very  like  an  attempt  to  evade  the  decision,  to 
give  a  judgment  upon  the  distinction  suggested  i^inst  the 
plaintiff. 

But  upon  another  ground,  I  think  judgment  should  be 
given  for  the  defendants.  An  action  will  not  lie  by  one 
stockholder  against  a  fellow  stockholder  of  a  corporation,  to 
enforce  a  personal  liability  for  a  debt  of  the  company.  To 
the  extetit  of  the  personal  liability  created  by'Hhe  statute, 
the  corporators  are  partners,  and  one  partner  can  not  sue  a 
copartner  for  a  debt  due  from  all.  (Bailey  v.  BanckeTj 
3  Hill,  188.  Andrews  v.  Murray,  33  Barb.  354.)  The 
plaintiff  was,  at  the  time  of  the  contracting  of  the  debt,  a 
stockholder  of  the  company,  liable  for  this  class  of  its  debts ; 
liable  to  the  creditors  of  the  corporation,  and  liable  to  con* 
tribute  to  the  other  stockholders.  His  liability  was  absolute, 
and  whether  called  upon  by  a  stranger,  a  creditor,  upon  the 
original  liability,  or  by  his  fellow  stockholders,  to  contribute, 
can  make  no  defease. 

First,  He  was  a  stockholder,  because  he  was  registered  as 
a  stockholder,  and  the  statutory  liability,  no  matter  who 
asserts  it,  is  upon  him  in  whose  name  the  stock  is  registered. 
Others  may  have  a  lien  upon,  or  equitably  own  the  stock, 
but  the  legal  title  is  in,  and  the  legal  liabtltty  upon  him  who 
stands  upon  the  books  as  stockholder.  A  pledgee,  or  other 
transferee  of  stock,  may  not  be  willing  to  assume  the  legal 
responsibility  resulting  from  ownership,  and  may  prefer  to 
run  the  risk  of  losing  his  rights  by  the  acts  of  the  pledgor 
or  assignor.  But,  without  considering  the  means  which  may 
operate  to  prevent  a  transfer  of  the  stock  upon  the  books,  it 
is  sufficient  that  the  courts  of  this  state  have,  in  well  consid- 
ered cases,  authoritatively  settled  the  question.  {Adderly 
T.  Storm  J  6  HiU,  624.     Worrall  v.  Judson,  5  Barb.  210. ' 
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Sosevelt  Y.  Brown,  1  Kern.  148.  Be.  Empire  OUp  Bank^ 
18  N.  Y.  Bep,  199.) 

Second.  The  stock  was  neTer  absolutely  transferred  by  the 
plaintiff^  so  as  to  create  a  liability  on  the  part  of  the  trans^ 
fieree  for  the  debts  of  the  company.  It  was  first  hypothecated, 
and  afterwards,  as  it  is  claimed,  assigned  to  trustees,  for  the 
benefit  of  creditors,  neither  assignee  taking  a  transfer  npon 
the  books  of  the  company,  or  causing  themselves  to  be  regis- 
tered as  stockholders.  The  transferees  never  became  liable  for 
the  debts  of  the  company.  {Laws  of  1848,  p.  58,  §  16.) 
If  the  plaintiff  is  exempt,  therefore,  there  is  no  personal 
liability,  as  It  respects  this  stock,  which  would  be  unjust  to 
creditors  and  other  stockholders  of  the  company,  and  a  fraud 
upon  the  law. 

Judgment  must  be  for  the. defendants." 

The  plaintiff  appealed  to  the  general  term. 

A.  Spaidding,  for  the  appellant. 

A.  Wrighijjun.  for  the  respondents. 

Gko.  G.  Barmabxt,  J.  I  think  this  judgment  should  be 
affirmed.  None  of  the  transfers  have  the  effect  of  relieving 
the  plaintiff  from  his  liability  upou  the  demand  in  suit. 
Consequently,  the  cases  of  Bailey  et  al.  v.  BanckcTy  (3  HiUy 
188,)  and  Andrews  v.  Murray,  (33  Barb.  354,)  are  direct 
authorities  against  a  recovery  by  the  plaintiff,  in  this  action. 

Leonard,  J.  concurred  in  affirming  the  judgment,  on  the 
ground  that  no  new  party  bad  become  liable  on  the  stock  of 
the  plaintiff,  in  respect  of  the  plaintiff's  demand. 

Sutherland,  J.  dissenting.  My  high  respect  for  the  judi- 
cial discrimination  and  learning  of  the  judge  who  tried  this 
case,  at  the  circuit,  has  induced  me  to  give  the  case  a  very 
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carefal  examinatioDy  before  coming  to  the  oonolusiony  that 
the  complaint  should  not  have  been  dismissed  on  either  of 
the  grounds  stated  in  the  opinion  of  the  learned  jndge ;  bat 
after  such  examination  I  can  not  avoid  the  conclusion  that* 
the  complaint  was  inadvertently  dismissed  on  either  of  such 
grounds. 

It  may  be  conceded,  that  Bailey  v.  Bandter^  (3  HUlj 
188,)  and  Andrews  v.  Murray,  (33  Barb.  354,)  establish 
the  rule  stated  by  the  judge,  that  ''an  action  ivill  not  lie  by 
one  stockholder  against  a  fellow  stockholder,  to  enforce  a  per- 
sonal liability  for  a  debt  of  the  company ;"  and  it  may  be 
also  conceded  that  Adderly  v.  Storm,  (6  Hill,  624,)  In  Be. 
JSmpire  City  Bank,  (18  N.  Y.  Bep.  199,)  and  the  other 
cases  cited  by  the  judge,  settle  or  establish  the  other  rule  or 
principle  stated  by  him,  that  the  staMory  liabUity  of  a 
stockholder  rests  upon  or  attaches  to  the  registered  owner  of 
the  stock,  no  matter  who  has  the  equitable  interest  or  owner- 
ship ;  but  does  it  foUow,  though  the  plaintiff,  long  before  this 
action  was  commenced,  had,  by  assignments,  transferred  all 
his  stock,  so  that,  at  least  as  between  him  and  the  assignees, 
he  had  no  stock  when  the  action  was  commenced,  that  he  could 
not  maintain  this  action,  hef^ause  the  stock  which  he  had  so 
assigned  had  not  been  transferred  on  the  books  of  the  compa-^ 
nyi  In  other  words,  if  it  be  conceded  that  the  statutory  liabil-' 
ity  remained  upon  or  attached  to  the  plaintiff,  as  the  i'egistered 
owner  of  the  stock,  when  the  action  was  commenced-,  does  it  fol- 
low that  his  complaint  was  properly  dismissed  became  he  was  a 
stockholder,  though  it  appeared,  and  was  conceded,  that  long 
before  the  action  was  commenced  he  had  transferred  all  his 
stock,  so  that,  as  between  him  and  his  transferees,  the  equi- 
table title  and  ownership  of  the  stock  was  in  them,  and  not 
in  him,  when  the  action  was  commenced,  and  at  the  time  of 
the  trial  ?     I  think  not. 

It  may  be,  that  as  between  the  plaintiff  and  the  corpora* 
tion,  the  assignments  did  not  transfer  or  pass  his  stock,  so  as 
to  affect  any  lien  of  the  corporation  on  the  stock,  for  a  lia* 
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biUtjr  to  tbe  corporation.  (See  Sec.  5  of  By-Law^j  and 
Leggett  v.  Bank  of  Sing  Sing,  24  N.  T.  Sep.  283.)  And,  as 
I  have  said,  it  may  be  coaceded  that,  as  between  tbe  plaintiff 
and  a  creditor  of  tbe  corporati<»i,  the  plaintiff,  notwithstand- 
ing the  assignments,  remained  liable  as  a  stockholder,  because 
his  stock  had  not  been  transferred  on  the  books  of  tbe  com«- 
pany^  But  considering  that  the  plaintiff  brings  this  action 
to  ef^orce  a  etatutory  lidbUityy  I  think  the  assignments  pro- 
tected him  from  the  application  of  the  technical  rale  or  prin- 
ciple that  one  stockholder  can  not  sue  another  stockholder 
of  the  same  corporation.  There  is  reaUy  no  reason  for  apply- 
ing this  role  in  the  plaintiff's  case. 

I  think,  notwithstanding  the  by-law,  that  the  case  shows 
that  the  plaintiff  had  transferred  all  his  stock,  so  as  to  render 
it  unreasonable  to  apply,  in  his  case,  tbe  rules  or  principles 
of  law  upon  which  his  complaint  was  dismissed. 

I  think  there  should  be  a  new  trial,  with  costs  to  alnde  the 
event  of  tbe  action. 

Judgment  affirmed. 

[Nkw  Tobx  Gkxsbal  TkbMi  Norember  7, 1S64.  XdOMArvf,  Ot^,  0,  Barnard 
and  Smtheriand,  Justices.] 


The  People,  ex  rel.  Roberts,  va,  Matthews. 

The  aflldaTit  which  is  tbe  fotiDdation  of  "snmmary  proceedings  to  reoorer 
the  possession  of  lands"  should  make  ont  a  plain  case,  and  should  not  bo 
uncertain,  or  contradictory. 

If  it  shows  neither  the  relation  of  landlord  and  tenant,  nor  that  any  partiicu- 
larly  speciSed  term  of  the  defendant  has  escpired,  the  summons  will  he 
unauthorized,  and  all  subsequent  proceedings  roid. 

Where  an  affidavit  of  the  serrice  of  the  summons  stated  that  the  serrice  was 
made  "by  leaving  a  true  copy  of  the  same  with  a  p<>r8on  who  said  he 
belonged  there,  at  hU  laxt  or  usual  place  of  residence,  with  a  person  of  mature 
age,  who,  at  the  time  of  said  serrice,  was  on  said  premises  and  resided 
tbereoD,  said  tenant  b^ng  then  absent  Uotsk  bis  last  or  usual  place  of  bus!*' 
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»;"  Btldj  that  the  affidavit  was  defective,  asnot  showing  that  the  copy 
was  left  with  a  person  of  mature  age  at  the  last  or  luual  place  of  reridenoa 
of  the  tenant, 

CERTIOBABIy  to  remove  summary  proceedings  taken 
before  a  justice  of  the  district  court  in  the  city  of  New 
York,  to  recover  the  possession  of  lands.  The  affidavit  upon 
which  the  proceedings  were  instituted  was  as  follows : 

"CSty  and  county  of  New  York,  ss.  Gilbert  H.  Corastock 
being  duly  sworn  says,  that  he  is  the  agent  for  Edward 
Matthews,  who  is  the  landlord  of  premises  No.  80  Broadway, 
in  respect  to  the  premises  now  in  the  occupation  of  the  said 
Sidney  D.  Boberts,  in  the  city  of  New  York,  and  described 
as  follows,  to  wit:  all  that  building  situated  at  No.  80 
Broadway,  in  the  city  of  New  York.  And  this  deponent 
further  saith,  that  on  or  about  the  first  day  of  May,  1863, 
the  said  premises  were  leased  to  the  said  Boberts,  by  Walter 
L.  Cutting,  then  owner  of  said  premises ;  that  said  premises 
were  afterwards  purchased  by  one  Edward  Matthews,  the 
present  landlord  and  owner  thereof,  for  the  term  of  one  year, 
Gommencing  on  the  first  day  of  May,  1863,  and  ending  on 
the  first  day  of  May,  1864,  which  said  term  has  expired ;  and 
that  the  said  Sidney  D.  Boberts  holds  over  and  continues  in 
possession  of  the  said  premises,  without  the  permission  of  the 
landlord,  after  the  expiration  of  his  said  term  therein." 

Upon  presenting  this  affidavit,  a  summons  was  issued,  by 
the  justice,  requiring  the  alleged  tenant  to  show  cause  before 
him,  on  the  6th  of  May,  1864,  why  the  possession  of  the 
premises  should  not  be  delivered  to  Matthews.  Upon  proof, 
by  affidavit,  of  the  service  of  this  summons,  the  justice  ren- 
dered a  judgment  in  favor  of  the  landlord,  for  the  poeeessioa 
of  the  premises,  by  reason  of  the  non-pa)rment  of  rent ;  and 
that  a  warrant  issue  to  remove  the  tenant,  and  to  put  the 
landlord  in  possession.  Such  warrant  was  accordingly  issued^ 
and  duly  executed. 

The  petition  for  the  writ  of  certiorari  alleged,  that  the  pro- 
ceedings were  fraudulent,  irregular,  erroneous  and  void,  for 
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tiie  following  reasons :  First.  That  the  petitioner  was  enti- 
tled to  the  possession  of  the  premises,  under  the  lease 
above  mentioned,  until  the  first  day  of  May,  1865.  Second. 
That  the  affidavit  presented  to  the  justice,  and  on  which  he 
issued  the  summons,  was  fraudulently  and  cunningly  worded, 
and  altered  so  as  to  deceive  the  justice,  and  did  not  present 
to  the  said  justice  a  case  for  the  issuing  of  said  summons. 
Third.  That  no  legal  service  was  ever  made  of  the  summons, 
and  that  the  affidavit  of  service  of  the  said  summons  did  not 
show  any  sufficient  legal  service  of  the  summons  on  the  peti- 
tioner, and  did  not  confer  jurisdiction  on  the  justice  to  issue 
the  warrant  thereupon  issued  by  him« 

.    Nelson  J.  Waterburj/y  for  the  relator. 
E.  Pierreponty  for  the  respondent. 

SuTHSBLAND,  J.  The  affidavit  on  which  the  summons 
was  issued  did  not  show,  or  state  facts  to  show,  that  the 
relation  of  landlord  and  tenant  existed  between  Matthews 
and  Boberts.  It  is  difficult  to  make  sense  of  the  affidavit, 
but  the  only  reading  it  is  susceptible  of,  is  to  the  effect  that, 
about  the  1st  of  May,  1863,  Walter  L.  Gutting,  then  owner 
of  the  premises,  leased  them  to  Boberts,  (without  stating 
any  term;)  that  afterwards,  Matthews  purchased  them  for 
the  term  of  one  year,  commencing  on  the  1st  day  of  May, 
1863,  and  ending  on  the  Ist  day  of  May,  1864,  which  term 
had  expired,  and  that  Boberts  holds  over,  &o.  without  the 
permission  of  his  landlord,  after  the  expiration  ^^of  his  said 
term  therein.'' 

I  know  that  bad  grammar  merely,  does  not  vitiate  a  writ- 
ten instrument ;  but  a  court  has  no  right  to  transpose  sen- 
tences, or  parts  of  a  sentence,  or  open  a  sentence  and  take  out 
of  its  middle  a  portion  of  it,  and  put  it  on  to  either  end,  or 
in  a  different  position,  so  as  to  give  the  instrument  or  the 
sentence  a  different  meaning  from  that  which  it  had  when 
made,  or  when  presented  to  the  court. 
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The  affidavit  showing  neither  the  relation  of  landlord  and 
tenant,  nor  that  anj  partictllarlj  specified  term  of  Roberts 
had  expired,  the  summons  was  unauthorized,  and  all  subse- 
qnent  proceedings  were  void. 

The -affidavit  which  is  the  foundation  of  the  ^'summary 
proceeding  to  recover  the  possession  of  lands/'  should  not  be 
uncertain,  or  contradictory.  (  Wiggin  v.  Woodruffs  16  Barb. 
4n^)  The  preliminary  affidavit  should  make  out  a  plain 
case.  {Hilly.  Stocking,  6  Hill,  317.)  In  this  last  case 
Judge  Bronson  says,  at  the  conclusion  of  his  opinion: 
''These  proceedings  must  be  carefully  watched,  or  they  will 
be  turned  into  the  means  of  working  injustice  and  oppression." 

Again :  I  think  the  affidavit  of  the  service  of  the  sum- 
mons was  defective.  The  affidavit  states  that  the  service  was 
made  on  Roberts  by  leaving  a  true  copy  of  the  same  with  a 
person  who  said  he  belonged  there,  at  At>  last  or  usual  place 
of  residence,  with  a  person  of  mature  age,  who,  at  the  time 
of  the  said  service,  was  on  said  premises  and  resided  thereon, 
said  tenant  being  then  absent  from  his  last  or  usual  place  of 
business.''  I  have  more  doubt  on  this  point,  but  upon  the 
whole,  I  do  not  think  it  would  be  safe  to  hold  that  the  affi- 
davit shows  that  the  copy  was  left  with  a  person  of  mature 
age  at  the  last  or  usual  place  of  residence  of  Boberts.  (See 
Cameron  v.  McDonald,  1  Hilly  512.) 

I  think  the  summary  proceedings  should  be  reversed. 

It  not  appearing,  from  the  return,  that  Roberts  held  for 
any  particular  term,  or  that  his  term  hfts  expired,  I  think 
restitution  should  also  be  awarded  to  the  relator  with  costs. 

Leonabd,  J.  concurred. 

Geo.  G.  Barnard,  J.  I  think  the  landlord's  affidavit 
insufficient.     On  this  ground  I  concur. 

Proceedings  reversed. 

[Nbw  Tobk  Gbvbbal  Tbbk,  November  7, 18641  Umardf  0$o,  0,  SmmtBrd, 
BBd  Mh$rUmd  Jiutiees.] 
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EviLT  Martin  and  others  vs.  Andrew  Mabtin^  exeeutoi 
43b    "172)  &c.|  impleaded  withLynch^  ezecator. 

81  AD  499' 

A  tMtator  devisM  and  beqaealhed  the  reddiiA  of  his  estate,  real  and  penon^ 
al,  to  his  flye  duldren,  to  be  equally  dlrided  between  them,  share  and  share 
alike ;  the  shares  of  sach  as  were  females  to  be  held  and  enjoyed  by  them 
respectiyely  as  separate  estates,  with  power  to  sell  and  dispose  of  the 
same  as  if  sole ;  and  he  authorized  his  executors  to  sell  and  dispose  of  aQ 
his  real  estate,  either  at  public  auction  or  by  private  contract,  on  such 
terms  as  they  should  think  proper ;  and  until  such  sale  to  let  or  lease  the 
same,  and  receive  the  rents  or  income  thereof;  to  keep  the  buildings  in  re- 
pair ;  and  in  case  of  loss  or  damage  by  fire,  to  apply  the  insurance  money 
to  the  rebuilding  or  repairing  of  the  buildings. 

MM,  1.  That  there  was  no  express  devise  of  the  real  estate  to  the  executors.  . 

2.  That  it  was  not  necessary  to  hold  that  the  executors  took  any  estate  in 
the  lands ;  inasmuch  as  all  the  duties  imposed  upon  them  by  the  will  —  such 
as  selling  or  leasing  the  lands,  receiving  the  rents,  repairing  or  rebuilding — 
oould  be  performed  by  them  under  the  authority  conferred  by  the  will, 
treated  as  a  power  in  trust  merely. 

8.  That  the  testator  did  not  contemplate  any  trust ;  there  being  no  sufficient 
object  for  a  trust  indicated. 

4.  That  whether  the  testator  intended  to  vest  the  estate  in  trust,  or  to  create 
a  power  in  trust  for  its  management,  it  would  operate  only  upon  the  sharea 
of  such  of  his  children  as  were  infants,  at  the  time  of  his  death,  and  would  oon- 
tinue  only,  as  to  each  share,  during  the  infancy  of  the  children  respectively* 

Where  executors  have  the  power  to  sell  the  shares  of  infant  devisees  under 
the  directions  of  the  will,  a  court  of  equity  has  the  power  to  control  its 
exercise,  yrbsa  a  sale  is  manifestly  opposed  to  the  interest  of  the  devisee. 

A  judge,  acting  9m  pmrtm  patria,  can  determine,  ftom  the  fiicts  proreo,  wheth- 
er it  is  for  the  interest  of  the  infant  that  his  real  estate  shall  be  converted 
into  currency. 

APPEAL  from  a  judgment  ordered  at  a  special  term,  on  a 
trial  before  the  court  without  a  jury.  The  complaint 
was  filed  by  the  five  children  of  Thomas  Martin,  deceased, 
against  his  executors,  Andrew  Martin  and  Peter  Lynch,  to 
obtain  a  judicial  construction  of  the  will  of  the  deceased,  par- 
ticularly the  fourth  section.  The  testator,  by  the  first  clause 
of  his  will,  gave  an  annuity  of  $500  to  his  mother,  and  after 
her  death  the  real  estate  set  apart  for  the  purpose  of  pro- 
ducing such  annuity  was  devised  to  the  same  persons,  and  in 
like  shares  or  proportions  as  was  afterwards  directed  with 
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raspect  to  tbe  residnary  estate.  The  2d|  3d  and  4lh  claiUMt 
of  the  will  were  as  follows :  * 

^^  Second.  I  give^  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  xnj  estate,  real  and  personal,  as  well  that 
which  I  now  have  as  that  which  I  may  hereafter  acquire, 
and  die  seised  or  possessed  of,  or  entitled  to,  imto  my  five 
children,  Bosina,  Catharine,  Emily,  Frances  and  Thomas, 
to  be  equally  divided  between  them,  share  and  share  alike. 
If  either  of  them,  my  said  children,  shall  die  before  me, 
leaving  issue,  I  devise  and  bequeath  the  part  or  share  given 
to  him  or  her  so  dying,  unto  his  or  her  issue.  If,  however, 
either  of  them,  my  said  children,  shall  die  before  me  without 
leaving  any  issue  surviving  me,  then  my  will  is,  and  I  do  here- 
by direct,  that  the  part  or  share  of  my  said  estate,  given 
to  him  or  her  so  dying,  without  leaving  issue,  shall  go  to  the 
survivor  or  survivors  of  them,  my  said  children,  and  the  law- 
ful issue  of  such  of  them  as  shall  die  before  me,  leaving 
issue,  such  issue  to  take  the  part  or  share  his,  her  or  their 
parent  or  parents  would  have  been  entitled  to  if  living. 

Third.  It  is  further  my  will  that  the  several  shares  and 
portions  of  my  estate  which  shall  be  taken  by  females,  shall 
be  held  and  enjoyed  by  them  respectively  as  separate  estates, 
free  from  the  control  or  interference,  and  not  subject  to  the 
debts  or  engagements  of  any  husband,  with  power  to  sell  and 
dispose  of  the  same  in  the  same  manner,  and  with  like  effect, 
as  if  respectively  sole  and  not  married. 

Fourth.  I  do  hereby  authorize  my  executors  hereafter 
named,  or  such  of  them  as  shall  qualify  and  take  upon  them- 
selves or  himself  the  execution  of  this  my  will,  and  the  sur* 
vivor  and  survivors  of  them,  to  sell  and  dispose  of  all  my  real 
estate,  either  at  public  auction  or  by  private  contract,  at 
such  time  and  on  such  terms,  either  for  cash  or  part  cash, 
and  part  on  bond  and  mortgage,  as  my  said  executors,  or  the 
survivors  of  them,  shall  think  proper,  and  until  such  sale 
to  let  or  lease  the  same  for  one  or  more  years,  and  receive 
the  rents  and  income  thereof;  and  out  of  such  rents  or  in« 
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come,  to  keep  the  baildings  thereon  in  repair,  and  also  in 
Bured  against  loss  or  damage  by  fire ;  and  in  the  event  of  any 
loss  or  damage  by  fire,  with  the  money  recovered  on  any 
policy  of  insurance,  or  with  any  other  moneys  belonging  to 
my  estate,  to  rebuild  or  repair  such  buildings." 

The  testator  appointed  Andrew  Martin,  Thomas  Martin 
and  Peter  Lynch  executors  of  his  will.  The  will  was  dated 
April  16,  1859;  the  testator  died  August  12,  1862;  and 
the  will  was  admitted  to  probate  September  16,  1862,  and 
letters  testamentary  were  issued  to  the  defendants. 

The  complaint  averred  that  the  testator  left  a  large  real  and 
personal  estate,  and  that  his  debts  were  comparatively  small, 
BO  that  they  could  be  discharged  out  of  the  personal  estate ; 
that  all  the  debts  have  been  paid  out  of  the  proceeds  of  the 
personal  estate ;  that  the  estate  is  worth  over  $200,000,  and  it 
consists  chiefly  of  tenement  houses ;  that  the  collection  of  the 
rents  is  very  precarious ;  that  the  houses  are  continually  re- 
quiring repairs,  and  large  amounts  of  money  are  continually 
required  to  pay  for  repairs,  taxes  and  insurance.  That  the 
plaintifb  had  agreed  among  themselves  to  collect  the  rents 
with  the  assent  of  Peter  Lynch,  one  of  the  executors,  but  that 
Andrew  Martin  denied  their  right  so  to  do ;  that  the  other 
executor  admitted  their  right  to  collect  the  rents.  They  in- 
Bisted  that  the  will  conferred  on  the  executors  no  l^al  or 
valid  power  in  respect  to  the  real  estate,  and  that,  even  if 
there  was  a  valid  power,  under  the  circumstances  it  was  ex« 
iinguished.  The  plaintiffs  demanded  judgment,  that  it 
might  be  adjudged  that  the  plaintifib  are  the  owners  in 
fee  simple  of  the  real  estate  of  which  the  testator  died  intes- 
tate, and  that,  under  the  will  of  the  said  testator,  the  exec- 
utors thereof  took  no  estate  or  interest  therein,  and  have  no 
right  or  authority  to  enter  into  or  upon  the  same,  or  to  con* 
vey,  let  or  lease  the  same,  or  to  collect  the  rents,  issues  and 
profits  thereof,  hereafter  to  accrue  and  become  due  since  the 
death  of  the  testator,  and  from  interfering  with  or  exercising 
any  control  over  the  said  real  estate,  or  hindering,  obstruct- 
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iBg  or  interfering  with  the  tenants  of  the  premiseSy  or  witii 
these  plaintiffs,  or  either  of  them,  in  the  use,  oocapation  and 
enjoyment  of  the  said  premises,  or  the  receipt  or  collection 
of  the  rents  thereof.  And  that  if  it  should  appear  to  the 
court  that  a  valid  power  was  created  by  the  said  will,  and 
conferred  upon  the  executors,  then  that  the  said  power  might, 
by  the  judgment  of  this  court,  be  extinguished,  and  that  an 
injunction  to  the  effect  before  mentioned  might  be  issued 
during  the  pendency  of  this  litigation ;  and  that  if  necessary, 
a  receiver-  might  be  appointed  of  the  said  real  and  leasehold 
estate,  and  that  the  defendant  Andrew  Martin  might  be 
removed  from  his  office  as  one  of  the  executors  of  said  will ; 
and  for  general  relief. 

The  answer  of  the  defendant  Andrew  Martin,  executor, 
&c.,  alleged  that  he  was  one  of  the  executors  of  the  will ; 
that  there  were  debts  existing  against  the  estate;  that  a 
large  amount  of  debts  were  outstanding  against  the  estate ; 
that  no  inventory  at  the  time  of  the  answer  was  filed  by  the 
executor  Lynch,  (who  had  usurped  all  the  authority  of  the 
executors ;)  that  he  had  no  notice  or  knowledge  of  the  inten* 
tion  of  the  plaintiffs  to  take  the  real  estate  in  speciey  or  that 
they  had  so  stated  before  the  commencement  of  the  action ; 
that  no  such  election  could  have  been  made,  as  Thomas 
Martin,  one  of  the  parties  to  the  election,  was  and  is  a  minor, 
and  incapable  of  making  such  election;  and  the  defend- 
ant denied,  on  information  and  belief,  that  Lynch,  his 
co-executor,  had  acceded  to  the  justice  of  the  claim  of  the 
plaintiffs.  The  defendant  insisted,  that  the  proof  showed 
that  no  inventory  was  filed  until  after  the  answer  was  put  in ; 
that  there  are  supposed  claims  to  about  $30,000 ;  that  the 
advertisement  for  claims  against  the  estate  was  not  published 
until  the  month  of  March,  1863,  (but  a  few  months  before 
the  trial.)  No  answer  was  put  in  by  the  defendant  Lynchi 
A  receive*  was  appointed,  on  motion  of  the  defendant  Martin. 

On  the  trial  of  the  cause,  the  plaintiffs  abandoned  that 
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part  of  the  complaint  in  which  they  prayed  for  the  remoTal 
of  the  defendant  Andrew  Martin. 

The  following  facts  were  fonnd  bj  the  jnstiee  before  whom 
the  action  was  tried,  viz :  That,  at  the  time  of  the  execution 
of  the  will,  the  wife  of  the  testator  was  dead,  and  that  his 
mother,  who  was  then  living,  died  before  him,  and  that  at 
the  death  of  the  testator  he  left  him  surviving  the  plaintiffs, 
who  were  his  only  children  and  heirs  at  law.  That  at  the 
date  and  execution  of  the  said  will,  three  of  the  plaintiffs, 
Thomas,  Emily  and  Frances,  were  infants,  under  the  age  of 
twenty-one  years,  and  that  all  of  the  plaintiffs  were  of  full 
age  at  the  death  of  the  testator,  except  Thomas,  who  would 
attain  his  majority  on  the  —  day  of  August,  1863.  That 
the  testator  died  seised  in  fee  of  a  lai^  real  estate  situate  in 
the  city  of  New  York,  consisting  of  houses  and  lots  of  land, 
which  then  was,  and  still  is,  of  the  value  of  about  one  hun- 
dred and  seventy-five  thousand  dollars ;  and  that  he  also  died 
possessed  of  a  leasehold  estate  or  interest  in  certain  premises 
situated  at  the  comer  of  Oak  and  Catharine  streets,  in  said 
city,  for  a  term  of  years  which  will  expire  on  the  first  day  of 
May,  1884 ;  and  that  he  also  died  possessed  of  a  leasehold 
estate  or  interest  in  certain  premises  on  the  comer  of  Baxter 
and  Canal  (late  Walker)  streets,  in  said  city,  for  a  term  of 
years  which  will  expire  on  the  first  day  of  May,  1867,  and 
that  such  leasehold  estate  or  interests  were  at  the  time  of  the 
death  of  the  testator,  and  still  are,  together,  worth  about  the 
sum  of  thirty-eight  thousand  dollars ;  and  that,  in  addition 
to  the  above,  the  testator  left  personal  property  of  about  the 
value  of  sixteen  thousand  dollars.  That  the  total  amount 
of  the  indebtedness  of  the  testator  which  has  come  to  the 
knowledge  of  the  executors  will  not  exceed  twelve  thou- 
sand dollars,  all  of  which  has  been  paid,  with  the  exception 
of  claims  to  an  amount  less  than  one  thousand  dollars^  the 
justice  of  which  was  disputed.  That  the  assets  in  the 
bands  of  the  executors,  including  tiie  said  leasehold  estates  or 
interests,  will  be  ample  and  more  than  sufficient  to  pay  all 
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tke  debts  of  the  testator^  and  that  it  will  not  be  necesaarj  to 
sell  any  part  or  portion  of  the  real  estate  of  which  the  tester 
tor  died  seised  in  fee,  for  the  purpose  of  paying  such  debts. 
That  the.real  estate  of  which  the  testator  died  seised  in  fee 
ytelds  an  average  annual  net  income  of  about  ton  per  cent^  and 
that  the  leasehold  premises  yield  an  average  net  income  of  about 
the  same  per  cent,  and  that  irrespective  of  the  power  ^ven 
by  the  will  to  the  executors,  to  sell  all  the  testator's  real 
estate,  there  is  not  now  any  apparent  reason  why  the  red 
estato  of  which  the  testator  died  seised  in  fee,  or  any  part 
thereof,  should  be  sold.  That  the  interest  of  the  plaintiffii, 
severally,  will  be  promoted  by  permitting  them  to  take  and 
hold  the  real  estato  of  which  the  tostator  died  seised  in  fee, 
in  specie,  without  any  exercise  in  respect  thereto  of  the  power 
of  sale  in  the  will.  That  from  and  after  the  death  oi  the 
testator,  until  a  receiver  was  appointed  in  this  action,  the 
plaintifib  coUectod  and  received  the  rents,  issues  and  profits 
of  the  said  real  estate,  of  which  the  testotor  died  s^sed  in  feei 
That  the  executors  have  not  sold  or  disposed  of  the  real 
estate  of  which  the  testator  died  seised  or  possessed,  or  any. 
part  thereof.  That  the  plaintiffs  are,  and  each  of  them  is, 
desirous  of  taking  said  real  estato,  of  which  the  testator  died 
seised  in  fee,  in  specie,  and  have  declared  their  election  so  to 
do.  That  the  defendant  Andrew  Martin,  as  one  of  the  exec- 
utors named  in  the  will,  claimed  and  insisted,  as  in  the  eonk* 
I^aint  alleged,  that  the  said  real  estate  was  in  and  by  said 
will  devised  to  the  executors,  and  that  they  had  the  right  to 
let  or  lease  the  same,  and  to  collect  the  rents  thereof,  and  to 
sell  the  same,  and  that  the  plaintiffs  had  no  right  to  coUeot 
or  receive  tiie  rents  of  tibe  said  real  estato.  That  the  exercise 
of  the  power  of  sale  given  by  the  will  to  the  exeeutors  was 
not  necessary  or  expedient,  in  respect  to  the  real  estoto  of 
which  the  testator  died  seised  in  fee ;  that  if  such  real  estate, 
or  any  part  thereof,  should  be  sold  and  conveyed  by  the  exec- 
utors under  said  power  of  9ale,  such  sale  and  oonveyaiice 
Vol..  XLIII.  X2 
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woald  and  must  be  apparently  for  the  mere  purpose  of  paji^- 
ing  over  the  purchase  or  consideration  money  to  the  plaintiffs. 
His  conclusions  of  law  were :  First,  That  there  is  in  the 
will  no  devise  to  the  executors^  expressed  or  implied.  That 
the  testator's  estat-e  in  the  lands  of  which  he  died  seised  in 
fee,  on  his  death,  did  not  vest  in  his  executors,  but  in  the 
plaintiffs,  under  the  direct  devise  to  them  in  the  will.  Seo- 
gmd.  That  the  power  given,  in  the  fourth  clause  of  the  will, 
to  the  executors,  to  let  or  lease  the  testator's  real  estate,  and 
receive  the  rents  or  income  thereof,  and  out  of  such  rents  or 
income  to  keep  the  buildings  in  repair  and  insured,  until  such 
real  estate  should  be  sold  by  the  executors,  was  and  is  merely 
subsidiary  to  the  principal  power  of  sale  given  in  the  same 
clause  to  the  executors.  Third,  That  such  power  of  sale  was 
and  is  valid ;  but  that  the  plaintiffs,  under  the  circumstances, 
had  the  right  to  elect  to  take  the  lands  of  which  the  tectator 
died  seised  in  fee,  in  specie.  Fourth,  That  the  court  can  and 
ought  to  give  force  and  effect  to  such  election,  as  to  the 
infant  plaintiff,  Thomas  Martin.  Fifth,  That  upon  such  an 
.election,  the  power  of  sale  as  to  such  lands  failed.  Sixth. 
The  purpose  of  the  power  of  sale  as  to  such  lands  having 
thus  failed,  the  defendants,  the  executors,  should  be  perpetu- 
ally enjoined  and  restrained  from  exercising  such  power  of 
sale  as  to  such  lands,  and  from  letting  or  leasing  the  same, 
or  any  part  thereof,  and  from  interfering  in  any  manner  vrith 
the  plaintiffs'  possession  thereof,  or  with  the  plaintiffs'  right 
to  collect  and  receive  and  enjoy  the  rents,  issues  and  profits 
th^eof.  Seventh.  That  the  plaintiffs  were  entitled  to  the 
moneys  collected  and  received  by  the  receiver  in  this  action, 
and  the  receiver  should  render  his  accounts  to  the  court,  and 
pay  over  such  moneys  to  the  plaintiffs  in  this  action.  Eighth. 
That  the  plaintiffs  were  entitled  to  a  judgment  in  accordance 
with  these  conclusions  of  law. 

JohnMcKeonj  for  the  appellant.    The  court,  in  finding 
the  factS;  erred  in  the  following  particulars :    That  the  per- 
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sonal  estate  was  sufficient  to  paj  all  indebtedness.  The 
eizamination  of  Lynch,  one  of  the  executors,  shows  that  the 
leasehold  estate  was  worth  about  030,000,  while  the  proof 
shows  there  was  a  claim  for  030,000  of  which  Lynch,  the 
co-executor,  had  heard,  and  not  of  other  claims  in  reference 
to  which  he  was  questioned,  but  knew  nothing.  It  was 
shown  that  advertisements  for  claims  were  never  made  until 
March  24,  1863,  several  months  after  the  complaint  was 
served.  It  also  appeared  that,  at  the  time  of  the  trial  and 
judgment,  Thomas  Martin  was  still  a  minor.  The  main  dif* 
ference  between  the  plaintiffs  and  defendant  Martin  is, 
whether  the  executors  took  a  legal  estate  in  the  lands; 
whether  there  was  a  trust  *for  specific  purposes,  some  of  which 
remain  unfulfilled ;  or  whether  there  was  a  si^lple  power  of 
sale  which  has  failed,  as  the  object  of  the  power  had  been 
fulfilled. 

I.  The  defendant  Andrew  Martin,  executor^  insists  that 
the  executors  took  a  l^al  estate  in  the  lands ;  that  there  was 
a  trust  under  the  will  conferred  on  the  executors,  for  specifie 
purposes.  (1.)  To  set  apart  certain  houses  or  leases,  and  out 
of  the  rent  to  pay  testator's  mother  0500  annually  during 
her  life,  and  to  pay  the  surplus  of  the  rent  of  said  house,  and 
divide  it  amongst  his  children.  (2.)  To  sell  and  dispose  of 
his  real  estate,  either  at  auction  or  private  sale,  and  to  take 
part  cash,  or  part  bond  and  mortgage,  as  they  shall  think 
proper.  (3.)  And  until  such  sale,  to  let  or  lease  the  same, 
and  to  receive  the  rents,  and  out  of  such  rents  to  keep  the 
buildings  in  repair  and  insured  against  loss  by  fire ;  and  in- 
the  event  of  receiving  money  from  insurance,  with  it  to  build 
and  repair  such  buildings.  The  defendant  Martin  insists 
that  the  executors  took  more  than  mere  power ;  that  there 
was  a  trust  or  confidence  conferred  on  the  executors.  The 
disposition  of  a  trust  is  a  confidence,  an  obligation,  a  duty 
arising  out  of  confidence  to  apply  property  faithfully,  accord- 
ing to  such  confidence.  (BurriWa  JOaio  Diet.  tit.  Trtui.) 
No .  formal  words  are  necessary  to  make  a  trust ;  any  words 
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ihowing  that  the  testator  placed  confidence  in  the  ezeentor 
that  he  wonld  dispose  of  certain  rente  for  certain  pnrpoBes 
will  create  a  trust.  (4  Eenfs  Com.  305.)  Trustees  empow- 
ered to  receiye  rents  and  apply  them  to  the  use  of  a- person 
for  life,  take  an  estate  for  life.  (2  Barb.  S.  C.  B.  53.)  A 
▼alid  trust  as  to  real  property  vests  the  legal  estate  in  the 
trusteeSy  and  is  continued  in  them  so  long  as  any  ofthepur^ 
posee  of  the  trust  remain  unexecuted,  and  the  cestui  que 
trust  can  take  no  estate  in  the  land  during  the  continuance 
of  the  trust.  (2  Barb.  Oh.  229.)  This  is  not  a  mere  power 
under  the  will.  Power  is  an  authority  distinguished  from 
an  estate.  This  will  gives  an  estate  to  the  executors^  as 
ihe  executors  can  not  only  sell  \>ut  lease,  to  effect  cer- 
tain  purposes.  It  is  a  trust  Where  something  is  to 
be  done  which  makes  it  necessary  for  the  executors  or 
trustees  to  have  the  legal  estate,  such  as  the  payment  of  the 
rents  and  profits  to  another's  separate  use,  or  of  debts  of  the 
testator,  or  to  pay  rates  or  taxes,  or  to  keep  the  premises  in 
repair  or  the  like^  the  legal  estate  is  vested  in  them^  and  the 
grantee  or  devisee  has  only  a  trust  estate.  (2  Black.  Com, 
by  Sharswoody  in  notes,  335 ;  citing  3  Bos.  <t  Put.  178, 
179;  2  Term  A  444;  6  id.  213;  8  East,  248;  12  id.  415.) 
Suppose  in  this  case  the  building  should  be  destroyed  by  fire, 
who  could  execute  the  trust  as  to  repairing  buildings,  except 
the  executors  named  in  the  will  ? 

il.  A  mere  power  would  not  carry  out  the  views  and  pur- 
poses of  the  testator.  The  trust  imposed  in  the  executors  to 
lease  could  not  be  carried  out  under  a  mere  power.  The 
oaseof  ^ret^sfer  v.  Striker,  (2  N.  T.  B.  33,  34,  per  Jones,  J.) 
sustains  this  doctrine.  In  that  case  the  devise  was  made  to 
certain  parties  (named)  as  in  this  present  case,  and  yet  the 
court  held  that  there  was  a  trust. 

III.  The  cases  cited  by  the  court  below,  showing  that  the 
power  under  the  will  has  failed,  do  not  cover  the  present  case. 
In  Jackson  v.  Jansen,  (6  John.  73,)  the  court  decided  that 
tiifi  pow^  to  sell  failed,  by  the  death  of  the  widow  happening 
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before  a  sale  was  made.  It  was  for  her  sole  benefit  that  tliA 
power  was  created.  In  the  present  case  the  will  has  several 
objects  in  view,  and  particularly  the  keeping  in  repair  and 
insuring  the  houses  during  the  minority  of  the  children  of  th^ 
testator.  In  Sharpsteen  v.  TUloUj  (3  Cowen,  651^)  tii^ 
court  put  their  decision  on  the  ground  that  the  olfjects  of  the 
testator  having  been  in  a  great  measure  defeated^  and  his 
inttntiona  in  giving  the  power  frustrated^  the  powtr  itself 
granted  by  the  will  failed,  and  a  sale  was  void^  so  far  as  it 
depended  on  the  power.  In  the  present  case,  the  intewtiwis 
and  objects  of  the  testator  still  remain  to  be  carried  out 
Tinder  these  very  cases,  the  rule  deduced  from  them  is,  that 
the  purposes  of  a  testator  in  giving  a  power  by  his  will  must 
be  ascertained  from  all  the  provisions  of  thq  will,  and  the 
objects  of  the  power  must  be  considered  in  connectum  with 
the  power  itself.  Even  under  this  rule  the  power  has  not 
failed,  as  some  of  the  provisions  of  the  will  in  connection  with 
the  power  still  remain  to  be  executed.  The  court  had  no 
power  to  make  election  for  an  infant;  the  court  erred  in 
allowing  his  declaration  to  be  admitted  in  evidence.  If  the 
court  was  to  be  governed  by  the  wishes  of  the  infant,  it  should 
have  referred  it  to  a  referee,  to  inquire  whether  his  interests 
would  be  promoted  by  taking  the  land  in  specie,  and  whether 
he  made  the  election  voluntarily.  The  power  of  a  court  to 
make  a  selection  for  an  infant,  as  taking  real  estate  in  specie, 
is  also  questioned.  The  power  of  a  court  of  chancery  to  pro- 
tect the  rights  of  an  infant  from  adverse  interests  (as  parens 
patrice)  was  questioned  for  a  long  time.  To  select  estate  in 
specie  is,  in  fact,  making  an  agreement  or  contract  for  an 
infant,  of  the  highest  character  for  the  infant;  and  the  court 
should  hesitate  to  make  stich  selection  or  agreement,  as  the 
infant's  agreements  would  be  voidable  at  his  pleasure,  on  his 
arriving  of  age.     (2  Story's  Eq.  1334,  1337.) 

IV.  By  the  court  interfering  with  the  executors,  the  whole 
management  of  the  estate  will  be  in  violation  of  the  provis- 
ions of  the  will,  and  the  estate  may  be  thrown  into  oonfusioB. 
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bility  to  the  corporation.  (JSee  Seo*  5  of  By-Law^j  and 
Leggeti  r.  Bank  of  Sing  Sing,  24  N.  T.  Sep.  283.)  And,  as 
I  hare  said,  it  may  be  conceded  that,  as  between  tbe  plaintiff 
and  a  creditor  of  the  corporation,  the  plaintiff,  notwithataoid- 
ing  the  assignments,  remained  liable  as  a  stockholder,  because 
his  stock  had  not  been  transferred  on  the  books  of  tbe  com- 
pany. But  considering  that  the  plaintiff  brings  thia  action 
to  enforce  a  statutory  liability^  I  think  the  assignments  pro- 
tected him  from  the  application  of  the  technical  rule  or  prin- 
ciple that  one  stockholder  can  not  sue  another  stockholder 
of  the  same  corporation.  There  is  really  no  reason  for  apply-* 
ing  this  rule  in  the  plaintiff's  case. 

I  think,  notwithstanding  the  by-law,  that  the  case  shows 
that  the  plaintiff  had  transferred  all  his  stock,  so  as  to  render 
it  unreasonable  to  apply,  in  his  case,  the  rules  or  principles 
of  law  upon  which  his  complaint  was  dismissed. 

I  think  there  should  be  a  new  trial,  with  costs  to  abide  the 
event  of  tbe  action. 

Judgment  affirmed. 

[Nbw  Tobx  Gbitsbax*  Tsbx,  Norember  7, 1SS4.  Ldomrdj  09^.  0.  Bammrd 
and  a^Umitmd^  Jbstioes.] 


Thb  People,  ex  rel.  Roberts,  va,  Matthews. 

The  afDdaTit  wbidi  is  the  foundation  of  "snnunarj  prooeedings  to  reoorer 
the  possession  of  lands"  should  make  ont  a  plain  case,  Kod  should  not  bo 
uncertain,  or  contradictory. 

If  it  shows  neither  the  relation  of  landlord  and  tenant,  nor  that  any  particu- 
larly spedSed  term  of  the  defendant  has  expired,  the  summons  will  be 
unauthorised,  and  all  subsequent  prooeedings  roid. 

Where  an  affidavit  of  the  serrlce  of  the  summons  stated  that  the  senrice  was 
made  "by  tearing  a  true  copy  of  the  same  with  a  person  who  said  be 
belonged  there,  at  hia  last  or  usual  place  of  residence,  with  a  person  of  mature 
age,  who,  at  the  time  of  said  service,  was  on  said  premises  and  resided 
tbereoD,  laid  tenant  being  then  abMot  ih>m  bis  last  or  usual  place  of  busW 
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I;"  Bdd,  that  the  affldAvit  was  dcffective,  as  not  showing  that  the  oapf 
was  left  with  a  person  of  mature  age  at  the  last  or  usual  place  of  resideQCS 
of  thi  tenant, 

CEBTIOBABIy  to  remoTe  sammaiy  proceedings  taken 
before  a  justice  of  the  district  court  in  the  city  of  New 
York,  to  recover  the  possession  of  lands.  The  affidavit  upon 
which  the  proceedings  were  instituted  was  as  follows : 

"City  and  county  of  New  York,  ss.  Gilbert  H.  Oorastock 
being  duly  sworn  says,  that  he  is  the  agent  for  Edward 
Matthews,  who  is  the  landlord  of  premises  No.  80  Broadway, 
in  respect  to  the  premises  now  in  the  occupation  of  the  said 
Sidney  D.  Boberts,  in  the  city  of  New  York,  and  described 
as  follows,  to  wit:  all  that  building  situated  at  No.  80 
Broadway,  in  the  city  of  New  York.  And  this  deponent 
further  saith,  that  on  or  about  the  first  day  of  May,  1863, 
the  said  premises  were  leased  to  the  said  Boberts,  by  Walter 
L.  Cutting,  then  owner  of  said  premises ;  that  said  premises 
were  afterwards  purchased  by  one  Edward  Matthews,  the 
present  landlord  and  owner  thereof,  for  the  term  of  one  year, 
commencing  on  the  first  day  of  May,  1863,  and  ending  on 
the  first  day  of  May,  1864,  which  said  term  has  expired ;  and 
that  the  said  Sidney  D.  Boberts  holds  over  and  continues  in 
possession  of  the  said  premises,  without  the  permission  of  the 
landlord,  after  the  expiration  of  his  said  term  therein.'' 

Upon  presenting  this  affidavit,  a  summons  was  issued,  by 
the  justice,  requiring  the  alleged  tenant  to  show  cause  before 
him,  on  the  6th  of  May,  1864,  why  the  possession  of  the 
premises  should  not  be  delivered  to  Matthews.  Upon  proof, 
by  affidavit,  of  the  service  of  this  summons,  the  justice  ren- 
dered a  judgment  in  favor  of  the  landlord,  for  the  possession 
of  the  premises,  by  reason  of  the  non-payment  of  rent ;  and 
that  a  warrant  issue  to  remove  the  tenant,  and  to  put  the 
landlord  in  possession.  Such  warrant  was  accordingly  issued, 
and  duly  executed. 

The  petition  for  the  writ  of  certiorari  allied,  that  the  pro- 
ceedings were  fraudulent,  irregular,  erroneous  and  void^  for 
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those  for  whose  benefit  it  was  intended.  (Jachaon  y.  JaMtn^ 
6  John.  81.    Sharpsteen  v.  Ttllou,  3  Coivcn,  659.) 

IV.  The  court  was  right  in  acting  upon  the  election  of 
Thomas  Martin.  1.  Thomas,  being  an  infant,  had  a  right 
to  eall  apon  the  judge  in  equitj,  as  parens  poUricd,  to  elect 
for  him,  and  gire  effect  to  his  reasonable  wishes,  2.  Thoi^h 
an  in&nt  in  law,  Thomas  was  a  fall  grown  adult,  just  on 
the  vei^  of  majority,  and  his  wishes  were  entitled  to  greater 
and  diflSarent  consideration  than  if  he  were  a  person  of  ten* 
der  years.  3.  The  testator  had  confidence  in  his  judgment 
and  discretion,  as  was  exhibited  by  his  appointment  as  guard- 
ian and  executor. 

v.  Since  Thomas  came  of  age  he  has  ratified  the  election 
made  before  he  attained  his  majority,  and  has  sanctioned  the 
action  of  the  court  in  his  behalf. 

By  the  Oourty  Leonabd,  J.  There  is  clearly  no  express 
devise  of  the  landed  estate  of  the  testator  to  his  executors. 
A  devise  of  an  estate  in  lands  has  been  implied  when  acts 
and  duties  to  be  performed  under  the  express  directions  of 
ihe  will  would  otherwise  fail ;  and  in  such  a  case  it  has  been 
held  that  the  intention  of  the  testator  to  devise  the  estate 
to  trustees  is  manifested,  and  that  they  take  the  title  by  im-* 
plication. 

In  the  present  case  it  does  not  appear  to  be  'necessary  to 
hold  that  the  executors  take  any  estate  in  the  lands.  They 
are  authorized  to  sell,  lease,  receive  rents,  repair,  and  in  case 
of  loss  or  damage  by  fire,  to  apply  the  insurance  money  to 
rebuilding.  All  of  these  duties  can  be  performed  by  the 
executors  under  the  authority  conferred  by  the  will,  treated 
as  a  power  in  trust  merely. 

The  testator  did  not  contemplate  any  trust.  This  is  clear 
from  the  fact  that  no  application  is  made  by  the  provisions 
of  the  will  in  respect  to  the  large  fund  which  would  neces- 
sarily accumulate  in  their  bands  from  income.    The  direc- 
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tiottB  contained  in  the  will  would  appara^tly  abeorb  bat  a 
BmaU  portion  of  the  income.  A  trnst  is  created,  usuaUji 
for  some  ezpresB  object;  and  i£  to  be  continued  only  till  that 
object  is  attained^  or  the  period  limited  therefor  has  expired. 
Here  there  is  no  object  for  a  trast  indicated,  unless  it  be  sup* 
posed  that  repairing  the  property  is  sufficient. 

But  whether  the  testator  intended  to  vest  the  estate  in 
trust,  or  to  create  a  power  in  trust  for  its  management,  it 
will  operate  only  upon  the  shares  of  such  of  bis  cliildren  as 
were  infants  at  the  time  of  his  death,  and  continue  only  as 
to  each  share  during  the  infiEincy  of  the  cluldren  respectively. 
By  the  second  section  of  his  will  his  whole  estate  passed  to 
his  children  at  the  death  of  the  testator.  It  would  be  in- 
consistent with  this  provision  to  hold  that  the  title  to  any 
part  of  the  estate  was  vested  in  trustees,  and  equally  incon- 
sistent with  their  rights  as  owners  for  the  executors  to  exer- 
cise a  power  to  sell,  &c.  after  the  children  had  reached  their 
majority,  except  for  the  purpose  of  paying  debts. 

The  judge  has  found  that  there  are  no  debts,  except  a  very 
small  amount,  not  equal  to  the  amount  of  personal  property. 
This  fact  seems  to  be  sustained  by  the  evidence.  It  is  true, 
one  of  the  witnesses  had  heard  of  a  large  claim,  but  its 
existence  as  a  debt  was  not  proved.  Under  such  circum- 
stances it  can  not  be  doubted  that  the  children  had  a  right  to 
take  and  hold  the  land. 

The  testator  appointed  his  executors  the  guardians  of  his 
minor  children,  and  I  think  he  intended  them  to  act  for  their 
interest  in  selling  the  land,  combining  the  exeroise  of  the 
power  to  sell  with  their  duty  as  guardians.  All  the  children 
had,  however,  reached*  their  majority  before  the  testator  died, 
excepting  only  his  son  Thomas.  When  this  action  was  com- 
menced, Thomas  was  over  twenty  years  of  age,  and  at  the 
trial  he  wanted  some  three  months  only  of  his  majority. 

It  appears  to  be  pretty  clear  that  the  defendants,  Andrew 
Martin  and  Peter  Lynch,  were  not  guardians  of  Thomas 
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Martin ;  for  the  same  clause  of  the  will  which  appoints  An-* 
drew  and  Peter  guardians,  also  appoints  Thomas  a  guardian 
oyer  himself.  As  to  Thomas  Martin,  the  guardianship  was 
inoperative  under  this  provision. 

But  assuming  that  Andrew  Martin  had  the  power  to  sell 
the  share  of  Thomas  under  the  directions  of  the  will,  the 
oourt  has  the  power  to  control  its  exercise  when  a  sale  is 
manifestly  opposed  to  the  interest  of  Thomas. 

The  judge  at  special  term  acting  as  parens  patrWy  could 
determine  from  the  facts  proven  whether  it  was  for  the 
interest  of  the  infant  that  his  real  estate  should  be  con- 
verted into  currency.  Why,  it  might  be  well  asked,  could 
Andrew  Martin  choose  for  the  infant  in  this  respect  better 
than  the  judge  .^  Has  he  more  intelligence?  Is  he  more 
disinterested  ?  It  can  not  be  doubted  that  the  property  of 
an  infant  in  1863  was  safer,  invested  in  land,  than  it  would 
be  if  exchanged  for  the  currency  then  in  use. 

Whatever  may  be  the  answer  to  these  questions,  it  is  of  very 
little  practical  importance  to  reverse  the  decision  even  if  it 
could  lawfully  be  done,  as  all  the  children,  including  Thomas, 
are  now  of  age,  and  the  executors  can  no  longer  exercise  the 
power  of  sale  under  the  will 

The  exceptions  taken  to  the  refusal  of  the  judge  to  admit 
evidence  as  to  the  habits  of  Thomas  Martin  in  respect  to 
temperance,  are  of  no  moment,  as  the  evidence  was  imma- 
terial. 

The  objection  as  to  the  admission  of  the  written  statement 
of  the  wishes  of  Thomas  Martin,  in  respect  to  the  sale  of  the 
real  estate,  is  not  well  taken.  No  argument  can  be  urged 
against  its  admission,  except  its  want  of  materiality.  If  the 
evidence  had  been  excluded,  it  does  not  appear  that  the  judge 
could  have  arrived  at  any  other  decision  of  the  case. 

The  only  conclusion  to  be  drawn  from  the  statement  is, 
that  Thomas  thought  very  much  as  the  judge  did.  As  evi- 
dence, the  statement  had  no  operation. 

Probably  the  defendants  acted  honestly  in  their  wish  to 
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sail ;  and  in  defendbg  this  action  I  think  their  costs  should 
be  allowed  them  out  of  the  fund. 

The  judgment  should  be  affirmed,  and  the  costs  of  both 
parties  on  the  appeal  paid  from  the  estate. 

[Nbw  Tobk  Gbztbbal  Tbbx,  November  7, 1864.    iMnard,  G0O,  G.  Barnard 
sad  JSuthtriand^  JusticeB.] 


Smith  and  others  vs,  Qbssr,  Sheriff  &c. 

To  render  a  seizure  of  property  under  process  effectual,  it  must  be  accompa- 
nied by  possession.  The  sheriff'  must  not  only  seize,  but  he  must  take  the 
property  attached  Into  his  custody.  In  case  of  neglect  to  perform  his  duty 
in  this  respect,  the  sheriff  is  subjected  to  personal  responsibility. 

Upon  an  attachment  being  issued  against  one  or  more  members  of  a  firm,  the 
sheriff  must  proceed  to  serve  it  upon  the  interest  of  the  defendants  in  the 
attachment  in  property  owned  by  them  jointly  with  others,  in  the  same 
manner  tiiat  he  is  required  to  do  under  an  execution. 

The  decision  in  OoU  v.  Stntwi  (8  Mb,  Fr.  Rep,  120)  approved. 

A  sheriff  is  not  responsible  for  such  acts  as  the  law  requires  him  to  perform. 
He  could  not  execute  the  commands  of  process,  either  in  the  case  of  an 
execution  or  an  attachment,  without  taking  the  manual  possession  of  the 
property  which  he  is  required  to  seize. 

An  action  will  not  lie  against  a  sheriff,  as  a  wrongdoer,  by  all  the  members 
of  a  firm,  a  part  of  whom  are  the  defendants  in  an  attachment,  on  the 
ground  that  upon  such  attachment  he  has  seized  and  taken  into  his  custody 
property  belonging  to  the  plaintiffli  collectively,  as  a  partnership. 

Counts  for  detaining  the  plaintilft*  property,  and  for  wrongfully  and  negli- 
gently iiyuring  it  while  in  the  defendant's  possession  as  sheriff,  may  bo 
joined  in  the  same  complaint,  where  they  arise  out  of  the  same  transaction. 
If  they  do  not,  the  defendant's  remedy  is  to  demur ;  and  if  he  fails  to  do 
so,  he  waives  the  objection. 

Inasmuch  as  the  law  requires  the  sheriff,  upon  an  attachment,  to  take  the 
property  into  his  custody,  the  spirit  of  section  207,  sub.  4,  of  the  code  must 
be  considered  to  forbid  the  use  of  the  provisional  remedy  for  the'  claim 
and  delivery  of  personal  property  in  such  a  case,  notwitlistanding  the 
attachment  upon  which  the  property  was  taken  was  not  against  the  plam" 
tifi,  literally,  but  only  against  some  of  thsuL 
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r[IS  case  is  presented  on  exceptions  taken  on  belialf  of 
the  defendant^  ordered  to  be  heard  in  the  first  instance 
at  the  general  term,  and  on  an  appeal  from  an  order  denying 
pro  forma  a  motion  for  a  new  trial  on  the  minutes  of  the 
circuit  judge,  on  the  exceptions,  and  upon  the  ground  of 
insufficient  evidence  and  excessive  damages.  The  plainti£b 
sued  to  recover  possession  of  horses  and  street  sweeping 
machines,  &c.,  and  to  recover  special  as  well  as  general  dam* 
ages  for  the  detention  of  the  property,  and  for  injuries  done 
thereto  wrongfully  and  negligently.  The  answer  put  in  issue 
the  wrongful  detention,  the  time,  and  all  other  allegations  of 
the  complaint,  relating  to  damage  to  the  property,  or  n^li- 
gence,  or  the  conversion  of  any  part  of  it,  and  justified  the 
detention  under  various  warrants  of  attachment,  issued  out 
of  the  supreme  oourt,  against  the  property  of  Smith,  Seckel, 
Hartman  and  Hyneman:  And  the  answer  averred  property, 
or  a  leviable  interest,  in  the  defendants  in  the  attachment 
suits,  or  some  of  them,  and  alleged  that  the  transfer  of  the 
interest  of  Seckel  in  the  property,  made  July  25,  ISSS,  to 
Altemus,  was  fraudulent ;  and  claimed  a  return  of  the  prop- 
erty. On  the  trial,  before  Justice  Davies  and  a  jury,  in 
March,  1858,  it  appeared  that  the  firm  of  Smith,  Seckel  & 
Co.,  composed  of  the  plaintiffs  Smith  and  Hyneman,  together 
with  A.  G-.  Seckel  and  John  Hartman,  jr.,  was  formed  in 
Philadelphia,  November,  1854.  In  May,  1855,  Hartman  sold 
out  to  his  copartners,  and  a  bill  of  sale  was,  July  25,  1855, 
executed  by  Seckel  of  Mb  individual  interest  to  Francis  S. 
Altemus.  The  consideration  of  the  transfer  was  mainly  the 
assumption  of  some  of  Seckel's  individual  debts.  Immedi- 
ately upon  this  purchase  a  new  firm  of  Smith,  Altemus  &  Co. 
was  advertised ;  Altemus  in  all  respects  assuming  the  place 
of  Seckel.  At  this  time  Seckel  could  not  pay  his  debts,  and 
his  interest  had  been  attached  by  the  defendant,  at  the  suit 
of  Curtis,  but  the  possession  of  the  property  was  not  inter- 
fered with  until  August  2d,  when  the  sheriff  also  had  an 
attachment  against  the  property  of  the  other  members  of  the 
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flrm,  at  the  Bait  of  Buckingham.  In  May,  1855,  Smith, 
8ecker&  Oo.  had  become  indebted  to  Mr.  Backingham  in  an 
amount  over  $5000,  which  became  dne  on  the  24th  day  of 
July,  18S5j  and  on  the  attachment  being  isflued,  August  1, 
on  that  debt,  against  Smith,  Seckel  &  Hyneman,  the  sheriff 
made  his  levy  and  took  the  ctiatody  of  the  property,  and  held 
it  until  the  6th  of  September,  when  it  was  replevied  by  the 
plaintt£b,  who  composed  the  new  firm  of  Smith,  Altemns  & 
Oo.  All  of  the  attachments  were  issued  upon  debts  created 
before  the  sale  by  Seckel  to  Altemus.  Considerable  evidence 
was  given  upon  the  question  whether  the  sale  of  Seckel's 
interest  had  not  been  made  with  intent  to  defraud  his  cred* 
itors.  At  the  time  the  sheriff  took  possession  of  the  prop* 
erty,  and  at  the  time  of  the  commencement  of  this  suit, 
Smith  and  Hyneman  retained  their  interest  in  the  property. 
Much  of  the  testimony  given  on  the  trial  related  to  the 
amount  of  damages  which  the  plaintiff  was  entitled  to  recover 
for  the  detention  of  the  property.  The  court  charged  the 
jury,  that  if  they  found  in  favor  of  the  transfer  by  Seckel  to 
Altemus,  they  then  must  consider  the  actual  damage  the 
property  sustained  by  the  neglect  of  the  sheriff.  The  defend* 
ant  excepted.  The  jury  having  found  in  favor  of  the  plain* 
tiff,  on  the  subject  of  the  transfer,  rendered  a  verdict  for 
detention  and  damage  to  the  property  at  $3850,  and  assessed 
the  value  of  the  whole  property  at  $14,000.  Exceptions 
were,  at  different  stages  of  the  action,  taken  as  to  the  admis* 
sibility  of  testimony. 

A.  J.  Vanderpoel  and  T.  Westervdt,  for  the  appellant. 

J.  Larocque,  for  the  respondents. 

Lbonabd,  J.  The  warrant  of  attachment  requires  the 
sheriff  to  attach  and  safely  keep  all  the  property  of  the 
defendants. therein,  or  so  much  as  may  be  necessary  to  sat" 
isfy  the  demand  of  the  plaintiff,  with  costs.    {Oode,  §  281.) 
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The  sheriff  is  further  required  to  keep  the  property  seized  by 
him,  to  answer  any  judgment  which  may  be  obtained  in  the 
action.  {Id.  §  232.)  The  section  just  cited  also  requires  the 
sheriff  to  proceed  in  the  manner  directed  in  cases  of  attach- 
ment against  absent  debtors.  The  provisions  of  the  revised 
statutes  on  this  subject  are  thereby  incorporated  into  the 
code. 

To  render  a  seizure  under  process  effectual  it  must  be 
accompanied  by  possession.  The  sheriff  must  not  only  seize, 
but  he  must  take  the  property  attached  into  his  custody.  In 
case  of  neglect  to  perform  his  duty  in  this  respect,  the  sheriff 
is  subjected  to  personal  responsibility. 

It  is  pretty  clear  from  these  provisions  of  the  law  that 
upon  an  attachment  against  one  or  more  members  of  a  firm, 
the  sheriff  must  proceed  to  serve  it  upon  the  interest  of  the 
defendants  in  the  attachment  in  property  owned  by  them 
jointly  with  others,  in  the  same  manner  that  he  is  required  to 
do  under  an  execution. 

The  sheriff  is  not  responsible  for  such  acts  as  the  law 
requires  him  to  perform.  He  could  not  execute  the  com- 
mands of  the  process,  either  in  the  case  of  an  execution  or  an 
attachment,  without  taking  the  manual  possession  of  the  prop-' 
erty  which  he  is  required  to  seize.  (  Waddell  v.  Cooky  2  HiUy 
47,  and  the  note  to  that  case.)  This  principle  was  decided  by 
this  court  in  the  case  of  Ooll  v.  Hintonj  (8  Ahb.  Pr,  B.  120,) 
and  is  still  the  law  in  this  district,  so  far  as  I  can  ascertain. 
The  opinion  in  Goll  v.  Hinton  was  delivered  at  general  term 
in  this  district,  by  the  same  learned  justice  before  whom  this 
action  was  tried  at  the  circuit,  a  few  months  after  that  trial. 
No  doubt  he  felt  himself  controlled,  at  the  circuit,  by  the 
cases  of  Stoutenburgh  v.  Vanderburgh,  and  Seare  v.  Geamj 
(reported  in  7  Eow,  Pr.  Rep.  229,  389.)  Those  cases  are 
referred  to  in  OoU  v.  Hinton,  and  are  there  expressly  over- 
ruled. 

We  are  referred  to  two  cases  subsequently  decided  in  this 
district,  which,  it  is  supposed,  have  departed  from  th^  rule 
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held  by  this  court  iu  GroU  v.  Etntoriy  but  it  will  be  found  on 
examination  that  the  cases  cited,  to  which  I  will  now  refer, 
have,  no  bearing  upon  the  points  here  involved.  The  cases 
so  cited  are  Abels  v.  Westervelt,  (15  Abb.  Pr.  R.  230,)  and 
Askham  v.  HufU  et  cU.y  manuscript  decisioD,  March,  1863, 
decided  in  this  district,  but  not  reported.  In  Abels  v.  JVest^ 
ervelt  it  was  held,  on  a  motion  between  two  parties  claiming 
to  be  creditors  of  a  firm,  consisting  of  two  members,  in  respect 
to  the  application  of  a  fund  held  by  the  sheriff,  being  the 
proceeds  of  partnership  property  sold  by  him  under  execu- 
tion, that  the  creditor  by  execution  was  entitled  to  the  fimd, 
although  only  one  member  of  the  firm  had  been  served  with 
the  process  by  which  the  action  was  commenced,  giving  the 
execution  creditor  a  preference  over  the  creditor  who  had 
caused  the  property  out  of  which  the  fund  arose  to  be  seized, 
on  an  attachment  against  one  member  only  of  the  firm,  prior 
to  the  issuing  of  the  execution.  It  was  so  held  because  the 
fund,  which  was  insufiicient  to  satisfy  the  execution,  was  not 
raised  by  virtue  of  the  attachment,  inasmuch  as  the  interest 
of  one  member  only  had  been  seized  on  the  warrant,  and  that 
interest  only  could  be  sold  in  the  attachment  suit,  while  on 
the  execution,  which  ran  against  all  the  property  of  the 
defendants,  the  whole  interest  of  both  defendants  was  sold. 
The  attachment  was  a  proceeding  in  rem,  and  reached  only 
the  separate  interest  of  one  member  of  the  firm,  whatever 
that  might  be ;  while  the  judgment  authorized  the  sale  of  the 
whole  interest  of  both  defendants  on  execution.  The  equita* 
ble  doctrine  of  the  application  of  partnership  property  to  the 
payment  of  partnership  debts,  in  preference  to  the  separate 
obligations  of  the  individual  members,  was  referred  to  as- 
analogous  to,  and  as  supporting  the  rule  there  applied. 

In  Askham  v.  Hunt  the  same  equitable  rule  was  recog- 
nized, but  it  was  considered  that  no  case  was  made  for  it4i 
application ;  and  that  Miss  Chapman,  the  partner  who  was 
alleged  to  have  disposed  of  the  partnership  estate  for  the 
benefit  of  her  separate  creditors,  not  having  been  served  with 
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the  process  by  which  the  original  action  was  commenced 
wherein  the  judgment  was  recovered  upon  which,  after  the 
return  of  an  execution  of  the  limited  nature  authorized  in 
such  cases,  unsatisfied,  the  creditor's  hill  then  before  the 
court  had  been  instituted,  could  not  be  assailed  in  respect  to 
her  title  to  the  property  in  question,  or  her  right  to  dispose 
of  it  as  she  thought  proper ;  particularly  as  no  fraud  was 
alleged  in  the  transfer  to  her  of  the  interest  of  her  partner  in 
the  property  of  the  partnership ;  and  that  the  plaintiff,  Ask- 
ham,  not  having  exhausted  his  remedy  at  law,  had  no  stand- 
ing to  invoke  the  equitable  cognizance  of  the  court  for  the 
purpose  of  impeaching  her  title  to  the  property  allied  to 
have  formerly  belonged  to  the  partnership  of  which  she  had 
been  a  member. 

The  principle  which  underlies  this  action,  viz.  whether 
the  sheriff,  on  an  attachment  against  some  of  the  members 
of  a  partnership  only,  may  seize  and  take  into  his  custody,  in 
the  same  manner  as  on  an  execution,  the  property  of  the 
partnership,  consisting  also  of  other  members  against  whom 
the  Warrant  did  not  run,  was  not  involved  in  either  of  the 
cases  so  cited  by  the  learned  counsel  for  these  plaintiffs ;  and 
of  course  they  can  not  be  considered  as  impairing  the  prior 
authority  of  Ooll  v.  Sinton. 

In  the  case  now  before  the  court,  no  question  can  properly 
be  raised  concerning  the  priority  of  partnership  creditors,  in 
the  order  of  payment,  over  the  creditors  of  the  several  mem- 
bers of  the  plaintiff's  firm.  {Phillipa  v.  Cooh^  24  Wend. 
389.)  All  the  members  of  the  plaintiff's  firm,  part  of  whom 
are  the  defendants  in  an  attachment  under  which  the  prop- 
erty in  question  was  seized  by  the  defendant,  as  sheriff,  claim 
to  maintain  this  action  against  the  sheriff  as  a  wrongdoer,  on 
the  ground  that  he  has  seized  and  taken  into  his  custody  under 
the  said  attachment,  which  directed  him  to  attach  and  keep 
the  property  of  two  only  of  the  three  members  of  which  the 
partnership  consisted,  certain  personal  property  which  be- 
onged  to  the  plaintiffs  collectively,  as  a  partnership.    Clearly 
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nothing  in  the  two  cases  which  have  jnst  heen  examined  has 
any  hearing  as  authority  upon  the  subject  of  this  action. 
There  is  no  issue  here  as  to  the  rights  of  the  creditors  of  the 
firm,  hut  only  as  to  the  rights  of  the  members  to  recover  for 
an  alleged  wrongful  taking  of  their  property. 

We  have  already  seen  that  the  sherifif  was  in  the  lawful 
pursuit  of  his  duty  when  he  took  the  property  in  question 
into  his  custody.  The  judge  erred  at  the  trial,  in  directing 
the  jury  that  the  sheriff  had  no  right,  under  the  attachments, 
to  take  or  hold  the  possession  of  the  property. 

There  are  two  causes  of  action  specified  in  th6  complaint ; 
the  first  is  for  detaining  the  plaintiffs'  property ;  the  second 
for  wrongfully  and  negligently  injuring  it  while  in  his  pos- 
session, as  sheriff.  I  see  no  difficulty  in  the  joinder  of  the 
two  counts.  The  two  causes  of  action  arise  out  of  the  same 
transaction,  I  think.  If  they  do  not,  the  defendant  should 
have  demurred,  and  by  omitting  to  do  so  has  waived  the 
question. 

Whether  the  count  for  detaining  personal  property  can  be 
maintained  by  these  plaintiffs,  two  of  them  being  defendants 
in  certain  of  the  warrants  of  attachment  under  which  the 
defendant  justifies  his  taking  and  detention  of  the  property, 
is  not  so  clear. 

The  plaintiffs  demand  a  recovery  of  the  property,  and  the 
defendant  by  his  answer  demands  its  return.  It  appears  that 
the  plaintiffs  took  the  property  under  the  provisional  remedy 
for  the  claim  and  delivery  of  personal  property.  It  is  an 
action  in  the  nature  of  replevin.  The  policy  of  the  law  forbids 
that  property  should  be  taken  from  its  custody  by  any  of  the 
parties  against  whom  the  process  in  another  action  is  to  take 
effect.  The  court  determines  the  right  to  its  custody,  in  the 
action  wherein  its  custody  is  held.  The  code  requires  the 
plaintiffs  to  swear  that  it  has  not  been  taken  on  execution  or 
attachment  against  them.  (§  207,  auhd,  4.)  Literally 
speaking,  the  attachments  were  not  against  the  plaintiffs; 
but  they  were  against  some  of  the  plaintiffs,  and  as  the  law 
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Teqnired  the  sheriff  to  take  the  property  into  his  custody  oq 
the  attachments^  the  spirit  of  the  section  of  the  code  above 
referred  to  must  be  considered  to  forbid  the  use  of  this  rem- 
edy for  the  claim  and  delivery  of  property  in  such  a  case. 
The  verdict  is  peculiar  in  such  actions.  {Code^  §  261.)  The 
jury  are  required  to  assess  the  value  of  the  property,  and 
when  the  verdict  is  for  the  defendant,  that  he  is  entitled  to  a 
return  of  it,  if  by  his  answer  he  has  claimed  its  return.  In 
my  opinion,  the  cause  of  action  mentioned  in  the  first  count 
can  not  be  maintained. 

The  partners  who  are  not  debtors  in  the  attachment  must 
seek  their  remedy  in  equity.  {Phillips  v.  Cooky  24  WenoL 
389.) 

Several  questions  were  raised  at  the  trial,  as  to  the  admis- 
sion of  evidence,  but  it  is  not  necessary  to  examine  them,  as 
there  must  be  a  new  trial  for  the  reasons  before  given. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event. 

SuTHBBLAND,  J.  I  concur  iu  the  conclusion.  Ooll  v. 
Hinton  (8  Abh.  Pr,  Rep.  120)  is  controlling,  on  one  of  the 
main  points  in  the  case. 

Geo.  G.  BarkarD;  J.  concurred  in  the  conclusion. 

New  trial  granted. 

[Nstr  YoHX  Obvbbal  Txbx,  NoTember  7, 1864.  Lmnard^  Qto,  O,  Barnard 
and  SiOhtrUmdt  Jostioes.] 
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Tatlob  and  others  vb,  Hutton  and  others. 

¥rbere  the  articles  of  asiociation  of  a  National  Bank^  signed  by  all  the  origi* 
nal  stockholders,  and  giving  express  authority  to  the  directors  to  remove 
the  president,  have  been  transmitted  to  the  comptroller  of  the  currency, 
who  has,  on  receiving  the  same,  issued  circulating  notes  to  the  bank,  he 
will  be  deemed  to  have  approved  of  the  articles,  and  the  directors  will  have 
the  power  to  remove  the  president,  even  though  the  bank  has  never  legally 
adopted  any  by-laws. 

It  is  not  necessary  that  any  by-laws  should  be  adopted  before  a  president 
may  be  chosen  or  removed,  and  another  appointed  in  his  place. 

Section  11  of  the  act  of  congress,  relative  to  national  banks,  authorises  the 
directors  to  remove  the  president  of  a  banking  association. 

APPLICATION  for  the  continuance  of  a  preliminary  in- 
junction. The  action  was  brought  by  two  of  the  di- 
rectors and  two  of  the  stockholders  of  the  Fourth  National 
Bank,  in  the  city  of  New  York,  against  the  remaining  di- 
rectors, to  restrain  them  from  removing  the  president,  Mr 
George  Opdyke,  from  his  office. 

D.  D,  Field,  for  the  plaintiffs. 

L,  B.  Woodruff  and  J08.  H.  ChoatCy  for  the  defendants. 

Peokham,  J.  This  is  substantially  an  application  for  the 
continuance  of  an  injunction  to  prevent  the  alleged  illegal 
removal  of  the  president  of  the  fourth  national  bank,  threat- 
ened by  two  thirds  of  the  directors — defendants  herein.  It 
IS  charged  in  the  complaint  that  the  defendants  entered  into 
a  combination  shortly  after  the  election  of  the  president  to 
"drive  him  from  his  office  with  the  view  of  putting  a  more 
pliable  person  in  his  place,  and  using  the  funds  of  the  bank 
to  aid  in  stock  operations,  instead  of  employing  them  in 
legitimate  commercial  and  banking  operations.''  The  suit 
is  commenced  by  two  of  the  directors  and  two  stockholders  of 
the  bank,  the  president  not  being  a  party.  The  purpose  of 
the  removal  is  very  fully  and  specifically  denied,  though  the 
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intent  to  remove  is  admitted,  and,  as  the  defendants  insist, 
for  the  true  interests  of  the  bank. 

It  appears  from  the  papers  on  this  motion  that  from  soon 
after  the  election  of  the  president  on  the  19th  of  January 
last,  until  the  commencement  of  this  suit,  unpleasant  diffi- 
culties and  differences  have  existed  between  the  president 
and  a  majority  of  the  directors,  as  to  the  proper  officers  of 
the  bank,  and  as  to  some  other  matters  not  material  to  spe- 
cify. The  directors  finally  determined  to  remove  him,  and  it  is 
now  insisted  that  they  have  no  such  power.  No  allusion  was 
made  in  the  complaint,  on  which  the  temporary  injunction 
was  obtained,  to  the  articles  of  association  of  this  bank, 
signed  by  the  stockholders. 

The  chief  ground  urged  against  the  authority  of  the  board 
to  remove  the  president  is,  that  the  bank  has  never  legally 
adopted  any  by-laws,  and  that  there  are  none  now  existing ; 
that  they  should  be  adopted  by  the  stockholders  and  not  by 
the  directors,  and  that  they  should  also  be  approved  by  the 
comptroller  of  the  currency.  They  have  been  adopted  by 
the  directors  only.  It  is  conceded  that  they  have  never  been 
adopted  by  the  stockholders,  nor  in  form  by  the  comp- 
troller of  the  currency.  But  suppose  there  are  no  by-laws 
yet  adopted,  I  do  not  think  it  follows  that  the  directors  may 
not  remove  the  president.  The  articles  of  association,  signed 
by  all  the  original  stockholders,  (in  some  degree  in  the  nature 
of  a  charter,)  give  express  authority  to  remove.  Its  sixth 
article  provides  that  "the  board  of  directors  [a  majority  of 
whom  shall  be  a  quorum  to  do  business]  shall  elect  one  of 
their  number  to  be  president,  who  shall  hold  his  office  [unless 
he  should  become  disqualified  or  sooner  removed  by  a  two 
thirds  vote  of  all  the  members  of  the  board]  for  the  term 
for  which  he  was  elected  a  director."  These  articles  of  asso- 
ciation, so  adopted  and  signed,  are  to  be,  and  in  this  case, 
from  the  facts  presented,  have  been  transmitted  to  the  comp- 
troller of  the  currency,  who  is  by  law  required  "to  record 
and  carrfuUy  preserve  the  same  in  his  office/'     (Section  6  of 
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the  act.)  He  mast  then,  in  substancQ,  have  approved  of 
them,  or  he  would  not  have  issued  the  circulating  notes  to 
this  bank;  which  he  in  fact  issued  undc^*  the  16th  section  of 
the  act. 

The  act  of  congress  also,  in  my  judgment,  authorizes  this 
removal  In  speaking  of  the  powers  of  the  directors,  as  I 
interpret  the  act,  it  says  "  they  shall  have  power  to  carry  on 
the  business  of  banking  by  obtaining  and  issuing  circulating 
notes  in  accordance  with  the  provisions  of  this  act,  by  dis- 
counting bills,  notes  and  other  evidences  of  debt,  &c.  &c. ;  to 
choose  one  of  their  number  as  president  of  such  association, 
and  to  appoint  a  cashier  and  such  other  ofScers  and  agents 
as  their  business  may  require,  and  to  remove  such  president, 
cashier,  officers  and  agents  at  pleasure,  and  appoint  others 
in  their  places."  (Section  11  of  the  act.)  I  think  this  con- 
struction of  the  act,  as  having  reference  to  the  directors  to 
do  these  things,  and  not  to  the  stockholders,  is  quite  plain. 

It  does  not  seem  to  be  at  all  necessary  that  any  by-laws 
should  be  adopted  before  a  president  may  be  chosen  or  re- 
moved, and  another  appointed  in  his  place.  This  power  is 
expressly  given  to  the  board,  irrespective  of  any  by-laws, 
both  by  the  articles  of  association  and  by  the  act  of  congress. 
Besides,  it  is  a  power  that  might  be  required  to  be  exercised, 
or  that  it  might  be  expedient  to  exercise,  prior  to  the  adop- 
tion of  any  by-laws. 

It  is  also  insisted  that  one  of  the  defendants  (Mr.  White- 
wright)  is  not  legally  a  director,  and  has  no  right  to  unite  in 
the  removal.  It  appears  that  one  of  the  original  directors 
resigned,  and  that  Mr.  Whitewright  was  appointed  to  fill  the 
vacancy,  by  the  other  members  of  the  board,  without  any  nom- 
ination at  a  prior  meeting  of  the  board  as  required  by  the  by- 
laws, which,  as  the  plaintiffs  allege,  were  adopted  by  the  board. 
Here  the  plaintiffs  must  invoke  the  aid  of  by-laws.  The  act 
of  congress  prescribes  that  the  vacancy  in  the  board  shall  be 
filled  by  appointment  by  the  remaining  directors.  (Section  43.) 

Assuming  the  plaintiffs  to  be  correct  in  their  position,  that 
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there  are  no  by-laws,  there  is  certainly  no  objection  to  the 
appointment  under  the  statute.  Besides,  I  may  add,  that 
the  statute*  seems  to  require  the  aid  of  no  by-laws,  and  that 
none  could  be  made  to  annul  it. 

If  the  by-laws  exist  and  are  valid,  I  do  not  think  they 
apply  to  the  appointment  of  a  director ,  though  it  might  have 
been  a  sound  provision,  had  it  been  made.  Irrespective  of 
the  by-laws  and  of  the  articles  of  association,  the  board  have 
power,  under  the  act,  to  remove  the  president  by  a  mere 
majority  vot« ;  assuming  that  they  modify  and  qualify  the 
act,  a  two  thirds  vote  is  required. 

It  is  argued  that  the  court  should  stay  the  action  of  thQ 
board  until  the  14th  instant,  when  a  meeting  of  the  stock- 
holders will  be  held  and  the  whole  difficulty  settled.  On  mere 
questions  of  expediency,  of  this  character,  courts  have  no 
power  to  interfere  with  the  action  of  a  bank  or  its  officers. 

The  preliminary  injunction  is  therefore  dissolved,  and  the 
motion  for  its  continuance  is  denied,  with  costs. 

[At  Chaxbkbb,  New  Tork,  April  12, 1864,  before  Peekham,  Justice.] 


West  vs.  McGubn. 

Upon  an  appeal  to  a  county  judge  from  the  decision  Slc.  of  a  jury,  certifying 
to  the  necessity  of  a  private  road,  and  from  an  order  of  commissioners  of 
highways  laying  out  such  road,  the  county  Judge  has  authority  to  dis- 
pose of  the  appeal  in  the  manner  prescribed  by  statute  in  respect  to  pub- 
lic roads;  which  includes  the  power  to  appoint  referees  to  hear  such 
appeal. 

COMMON  law  certiorari  issued  by  the  supreme  court  on  the 
application  of  Bobert  West,  directed  to  the  county  judge 
of  Columbia  county,  to  remove  into  this  court  proceedings 
before  referees  who  were  appointed  by  the  county  judge  of 
€olumbia  county  in  relation  to  laying  out  a  private  road 
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through  the  lands  of  said  West,  upon  the  application  of 
McGurn  and  for  his  benefit.  After  the  application  of  Mc« 
Gnrn,  a  jury  was  summoned,  who  certified  the  necessity  of 
the  road  and  assessed  the  damages.  Whereupon  the  com* 
missioners  of  highways  of  the  town  of  Canaan^  in  the  said 
county  of  Columbia,  laid  out  the  road,  and  filed  their  order 
to  that  efiect,  on  the  Sth  day  of  August,  1863.  West  ap- 
pealed from  the  decision  &c.  of  the  jury,  and  the  order  of  the 
commissioners,  to  the  county  judge  of  Columbia  county,  who, 
on  the  7th  day  of  October,  1863,  appointed  three  referees  to 
hear  such  appeal.  Upon  the  application  of  McGum  the 
certiorari  was  allowed  by  a  justice  of  this  court,  and  in 
obedience  thereto  the  county  judge  of  Columbia  county 
made  a  return  of  the  proceedings  to  this  court. 

H.  N.  Wright,  for  McQum. 

a  L.  Beale,  for  West. 

By  the  Courty  Ingalls,  J.  The  important  question  to 
be  determined  is,  whether  the  county  judge  was  authorized 
to  appoint  the  referees  to  hear  said  appeals.  And  it  is  a 
question  not  without  serious  difficulty,  occasioned  by  im- 
perfect legislation,  which  is  much  to  be  regretted  upon  so 
important  a  subject. 

The  constitution  of  this  state  provides  as  follows:  "Pri- 
vate roads  may  be  opened  in  the  manner  to  be  prescribed  by 
latOf  but  in  every  case  the  necessity  of  the  road  and  the 
amount  of  all  damages  to  be  sustained  by  the  opening  there- 
of shall  be  first  determined  by  a  jury  of  freeholders,  and 
such  amount,  together  with  the  e^cpenses  of  the  proceeding, 
shall  be  paid  by  the  person  to  be  benefited.'' 

In  1853,  an  act  was  passed  by  the  legisli^ture,  prescribing 
the  manner  in  which  private  roads  were  to  be  laid  out.  This 
court,  at  general  term,  in  The  People  v.  Bobinson,  (29  Barb. 
77,)  decided  that  thefe  was  no  appeal  from  the  order  of  ibo 
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commiBsioners  of  highways  laying  out  a  private  road,  an^ 
that  the  county  judge  had  no  power  to  appoint  refetees; 
which  decision  was  made  in  1858.  In  1860^  the  legislature 
passed  an  act  amending  the  act  of  1853,  containing  the  fol- 
lowing provision :  ^^  And  if  any  person  shall  consider  himself 
aggrieved  by  the  decision  of  the  freeholders^  either  in  laying 
out  or  closing  a  road,  he  may  within  sixty  days  after  such 
determination  shall  have  been  filed  in  the  ofSce  of  the  town 
clerk,  appeal  to  the  county  judge  of  the  county  in  the  same 
manner  as  appeals  were  heretofore  allowed  to  be  made  to 
three  judges  under  title  1,  article  4,  chapter  16,  part  first  of 
the  revised  statutes.''  This  provision  was  in  relation  to  pri- 
vate roads.  Pursuant  to  this  statute  the  appeal  in  question 
was  brought  to  the  county  judge  who  appointed  the  referees. 
No  question  is  raised  as  to  the  regularity  of  the  proceedings 
up  to  the  appointment  of  the  referees.  But  it  is  contended 
on  the  part  of  McGrurn  that  the  legislature  has  entirely 
omitted  to  prescribe  the  manner  in  which  the  appeal  is  to  be 
disposed  of,  and  hence  the  appeal  is  inefiectual  for  any  pur- 
pose ;  and  that  the  appointment  of  the  referees  was  without 
authority  and  void.  While  it  is  not  the  province  of  the 
courts  to  legislate,  it  is  their  duty  to  so  construe  a  statute 
as  to  carry  out  the  intention  of  the  legislature,  if  possible, 
without  violating  a  positive  law.  This  is  a  remedial  stat- 
ute, and  as  such  entitled  to  a  liberal  construction.  (1  Kent's 
Com.  466.) 

Statutes  that  are  remedial,  and  not  penal,  are  to  receive 
an  equitable  intei*pretation,  by  which  the  letter  of  the  act  is 
sometimes  restrained,  and  sometimes  enlarged,  so  as  more 
effectually  to  meet  the  beneficial  end  in  view,  and  prevent 
the  failure  of  the  remedy.  They  are  to  be  construed  liber- 
ally, and  ultra  not  contra  to  the  strict  letter.  (Smith's  Com. 
on  Statutes,  dc.  §  480.  Tlie  People  v.  The  Utica  Ins  Co., 
15  John.  380.)  ^^Such  construction  ought  to  be  put  upon  a 
statute  as  may  best  answer  the  intention  which  the  makers 
had  in  view.    And  this  intention  is  sometimes  to  be  collected 
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ftixm  ikt  eau9e  or  necessity  of  making  the  statute,  and 
Bometimes  from  other  circomstances ;  and  whenever  snch  in-* 
tention  can  be  discovered,  it  ought  to  be  followed  with  reason 
and  discretion  in  the  construction  of  the  statute,  although  such 
construction  seems  contrary  to  the  letter  of  the  statute." 
^^A  thing  that  is  within  the  intention  of  the  maker  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within  the 
letter.  And  such  construction  ought  to  be  put  upon  it  aa 
does  not  stifer  it  to  be  ehtded."  (Smith's  Com,  on  StcU.  dc^ 
§  464.)  ^^If  there  happens  to  be  omitted  in  a  law  any  thing 
that  is  essential  to  it,  or  is  a  necessary  consequence  of  its 
disposition,  axkd  that  tends  to  give  the  law  its  entire  efiect 
according  to  its  motive,  we  may  in  this  case  supply  what  is 
wmting  in  the  expression^  and  extend  the  disposition  of  the 
law  to  what  is  included  within  its  interUion,  although  not 
expressed  in  words."  (1  Kent*s  Com.  p.  463.)  "When- 
ever a  power  is  given  by  a  statute,  every  thing  necessary  to 
the  making  it  effectual^  or  requisite  to  attain  the  end,  is  im^ 
plied."  (Id.)  "  Several  statutes  in  pari  materia  and  re- 
lating to  the  same  subject,  are  to  be  taken  together  and 
compared  in  the  construction  of  them,  because  they  are 
considered  as  having  one  object  in  view,  and  as  acting  upon 
one  system,  and  the  rule  applies,  though  some  of  the  stat- 
utes may  have  expired  and  are  not  referred  to  in  the  oth^ 
acts."  (Smith's  Com.  §  338.)  "iSb  too,  when  one  statute  was 
undoubtedly  under  the  consideration  of  the  legislature  when 
passing  another,  the  former  ought,  although  long  since  re- 
pealed, to  be  taken  into  consideration  in  construing  the  latter 
statute,  and  that  for  the  reason,  that  it  is  a  rule. in  the  con- 
struction of  statutes  that  all  which  relate  to  the  same  subject^ 
notwithstanding  some  of  them  may  have  expired  or  are  not 
referred  to,  must  be  taken  to  be  one  system  and  construed 
consistently,  and  the  practice  has  always  been  so."  (Id. 
S§  639,  640.) 

I  have  thus  referred  to  several  well  established  rules  which 
are  to  be  applied  in  the  construction  of  statutes  like  the  one. 
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under  consideratioD,  and  by  which  we  must  be  governed  in 
determining  this  case.  The  legislature,  by  the  act  of  I860, 
intended  to  secure  to  the  party  aggrieved  a  right  of  appeal 
to  the  county  judge,  and  must  have  intended  to  vest  in  the 
county  judge  all  the  power  necessary  to  accomplish  the  object 
intended*  (1  Kent's  Com.  p.  463.)  "  Whenever  a  power  is 
given  by  a  statute,  every  thing  necessary  to  the  making  of 
it  effectual  or  requisite  to  attain  the  end,  is  implied/'  This 
court  is  authorized,  in  order  to  effectuate  the  obvious  inten- 
tion of  the  legislature,  and  to  render  the  statute  operative  in 
a  case  like  the  one  under  consideration,  where  the  proceed- 
ing is  to  take  the  property  of  the  party  seeking  the  remedy 
by  appeal,  to  carry  the  doctrine  of  implication  to  its  utmost 
verge,  short  of  legislating.  Title  1,  article  4,  chapter  16, 
part  1  of  the  revised  statutes  applied  as  well  to  private  as  to 
public  roads,  and,  as  has  been  seen,  the  legislature  must  be 
presumed  to  have  taken  that  fact  into  consideration  when 
the  act  of  1860  was  passed. 

By  the  act  of  1847,  {Sees.  Laws  of  1847,  p.  584,  §  8,) 
appeals  from  the  determination  of  commissioners  of  high- 
ways in  laying  out  or  refusing  to  lay  out  any  road  are  to  be 
made  to  the  county  judge  instead  of  the  judges  of  the  com- 
mon pleas.  And  it  will  be  observed  that  the  same  act  also 
contains  provisions  relative  to  private  roads.  Section  8, 
which  provides  for  an  appeal  to  the  county  judge,  uses  the 
words,  "any  roads ;"  also  in  §  9,  the  same  expression  occurs ; 
in  other  parts  of  the  act  the  word  "  highway'*  is  used.  With- 
out intending  to  question  the  correctness  of  the  decision  in 
29  Barb.  77,  above  referred  to,  I  allude  to  the  above  facts  for 
the  purpose  of  showing  that  the  legislature,  when  they  passed 
the  act  of  i860,  must  be  presumed  to  have  had  in  view  those 
various  statutes  and  the  provisions  above  referred  to,  and 
evidently  intended  by  the  act  of  1860,  to  confer  upon  the 
county  judge  the  same  powers  in  regard  to  the  disposal  of 
appeals  in  reference  to  private  roads  as  was  conferred  by  the 
act  of  1847,  in  reference  to  public  roads.    The  reference  to 
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the  reTised  Btatates^  iji  the  act  of  1860,  in  regard  to  the 
manner  of  appeal,  was  for  the  purpose  of  brevity ;  thereby 
avoiding  the  insertion  of  all  those  provisions  in  the  act  of  1860, 
and  with  the  manner  of  appeal  evidently  intended  to  carry 
along  the  same  manner  of  disposing  of  the  appeal  as  was 
provided  by  the  act  of  1847,  in  reference  to  public  roads; 
having  in  view  as  well  the  provision  of  the  act  of  1847,  as 
to  the  appointment  of  referees,  as  the  provision  of  the  revised 
statutes  as  to  the  mode  of  appeal  I  therefore  conclude 
that  the  legislature  intended  that  the  county  judge,  having 
acquired  jurisdiction  by  the  appeal,  became  vested  with  the 
same  authority  to  dispose  of  such  appeal  in  the  manner 
provided  in  reference  to  public  roads,  which  includes  the 
power  to  appoint  referees.  I  think  -this  view  is  authorized 
by  the  rules  of  construction  to  which  I  have  referred.  And 
if  so,  the  whole  proceeding  is  harmonious,  and  the  obvious 
intention  of  the  legislature  to  secure  a  perfect  appeal  and 
the  disposition  thereof,  is  accomplished.  Otherwise  the 
act  of  1860  is  wholly  inoperative,  and  embarrasses  rather 
than  aids  the  party  whose  rights  are  sought  to  be  protected. 
The  writ  of  certiorari  should  be  superseded,  and  the  ref- 
erees directed  to  proceed. 

[Albany  Gbvbbal  Tbbx,  December  5, 1864.    JPeekham,  MiUer  and  LtgdU, 
Justices.] 


DeWitt  Parshall  vs.  Seth  H.  Elinck. 

Where,  in  an  action  upon  a  promissory  note,  the  defense  was  payment,  and 
the  defendant,  being  e^Aimined  as  a  witness,  testified  positively  to  the  pay- 
ment of  the  note,  and  to  the  particular  time,  manner  and  place  of  payment, 
and  the  person  to  whom  made;  and  the  plaintiff,  on  a  motion  for  a  new 
trial,  swore  that  this  testimony  took  him  by  surprise;  that  he  did  not  pre- 
Tiously  know  how,  when,  or  where,  it  was  clidmed  that  the  note  was  paid; 
and  St  appearing  that  to  meet  and  explain  snch  evidence  by  countervailing 
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testimoDTt  at  the  trial,  required  time,  to  inspect  entries  and  examine  dates, 
&.C.;  and  that  since  the  trial  it  had  been  discovered  that  three  witnesses 
woald  contradict  the  defendant's  testimony,  as  to  the  fact  of  payment,  on 
the  day  and  at  the  place  mentioned  by  him,  and  would  testify  to  their 
presence,  and  to  what  did  take  place,  on  the  day  and  at  the  place  of  the 
alleged  payment;  U  ioat  htid,  that  this  was  a  proper  case  for  granting  a 
new  trial  on  the  grounds  of  surprise  and  netply  discovered  evidence, 
Sddf  also  J  that  the  evidence  offered  to  be  given  was  material,  going  to  the 
merits,  had  been  discovered  since  the  former  trial,  was  not  cumulative,  and 
there  was  no  laches  in  not  discovering  it  before. 

ACTION  npon  a  guaranty  made  by  the  defendant  of  pay- 
ment of  a  promissory  note  for  $200,  made  by  0.  K. 
Klinck,  dated  February  13, 1861,  payable  sixty  days  after 
the  date,  and  transferred  to  the  plaintiff;  also  upon  an 
indorsement  by  the  defendant  of  a  note  for  $175,  made  by 
0.  K.  Klinck,  payable  to  the  order  of  the  defendant,  and 
indorsed  to  the  plaintiff.  Defense,  as  to  the  note  of  $200,  of 
payment,  and  an  offer  of  judgment  for  the  amount  of  the 
other  note,  with  costs.  The  action  was  tried  at  the  April 
circuit,  in  1862,  in  Wayne  county,  before  Mr.  Justice  Mason, 
and  a  jury.  At  the  trial,  Owen  K.  Klinck,  the  maker  of  the 
note,  testified  in  behalf  of  the  defendant,  that  on  the  19th  of 
April,  1861,  he  went  to  the  plaintiff's  bank  a  few  minutes 
after  bank  hours ;  that  he  found  the  outer  door  open,  and  went 
in  and  found  James  D.  Westfall,  teller,  or  William  H.  Parshall, 
cashier,  in  the  bank ;  that  he  said  to  whoever  was  present  he 
had  come  to  pay  that  note,  the  $200  note  in  question ;  that 
the  person  addressed  said  the  books  were  locked  up,  but  he 
would  take  the  money  and  cancel  the  note  in  the  morning ; 
that  the  witness  paid  that  person  $200  in  bills,  and  went 
away ;  that  he  made  a  memorandum  of  the  payment,  in  his 
cash  book,  which  he  produced ;  that  the  last  of  August,  or 
the  first  of  September,  he  was  informed -by  his  assignee  that 
the  note  was  claimed  by  the  plaintiff  to  be  impaid ;  that  he 
went  and  saw  the  plaintiff,  who  showed  him  the  note ;  that 
the  witness  told  the  plaintiff  that  the  note  had  been  paid ;  he 
said  he  thought  not    That  in  July  following,  after  the  wit- 
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ness  had  made  an  assignment,  he  said  to  the  plaintiff,  you  have 
two  notes  against  me ;  that  the  plaintiff  said  he  would  look  and 
see ;  and  showed  the  witness  the  $175  note,  and  one  of  $150, 
which  was  not  due,  and  said  that  was  all ;  and  that  the  plaintiff 
never  mentioned  the  $200  note  until  the  last  of  August,  or 
the  first  of  September,  when  his  assignee  spoke  to  him  about 
it.  The  defendant  testified  in  his  own  behalf,  that  he  first 
heard  of  the  note,  after  he  guaranteed  it,  about  the  middle 
of  September ;  that  on  one  occasion  he  met  the  plantiff,  and 
said  to  him,' "you  hold  two  notes  with  my  name  on,"  and  as 
soon  as  things  could  be  got  around,  the  notes  should  be  taken 
care  of;  and  the  plaintiff  remarked,  well,  get  around  as  soon 
as  you  can;  that  witness  named  the  notes;  and  that  he 
referred  to  the  $175  and  the  $150  notes.  The  defendant 
then  rested.  James  D.  Westfall,  a  witness  for  the  plaintiff, 
testified :  That  he  was  teller  in  the  bank  in  April,  1861 ; 
that  Owen  K.  Klinck  never  paid  him  any  money  on  the  $200 
note,  never  left  at  the  bank,  when  the  witness  was  there, 
$200  to  pay  this  note ;  that  there  is  no  entry  on  the  bank 
books  showing  payment;  and  that  he  never  received  any 
money  without  entering  it.  William  H,  Parshall,  a  witness 
for  the  plaintiff,  testified :  That  he  was  cashier  of  the  bank 
in  April,  1861 ;  that  Owen  K.  Klinck  never  paid  the  $200 
to  him ;  that  the  witness  went  to  Buffalo  about  the  first  of 
April,  returned  the  twenty-third,  and  went  into  the  bank 
the  morning  of  the  twenty-fourth  of  that  month.  Eobert  B. 
Ennis,  a  witness  for  the  plaintiff,  testified:  That  he  had 
charge  of  the  books  of  the  bank  in  April,  1861 ;  that  Owen 
E.  Klinck  never  paid  him  any  money  to  pay  this  note ;  and 
never,  when  he  was  there,  left  any  money  at  the  bank  to  pay 
this  note ;  that  William  H.  Parshall,  the  cashier,  was  absent 
when  this  note  fell  due.  The  plaintiff  testified  in  his  own 
behalf:  That  he  did  not  tell  Owen  K.  Klinck,  at  the  time 
referred  to  in  his  testimony,  that  the  plaintiff  held  but  two 
notes  against  him ;  that  the  plaintiff  then  held  three  notes 
against  him.    That  two  or  three  weeks  after  the  $200  note 


206  CASKS  IN  THE  SUPREME  COTTRT. 

Panhall  v.  EHnck. 

became  dae,  he  met  Owen  K.  Elinck  on  the  sidewalk,  when 
the  latter  dnnned  himself  in  reference  to  this  note,  and  said 
he  would  take  it  up  very  soon ;  that  the  plaintiff  first  heard' 
that  it  was  claimed  this  note  was  paid,  about  four  weeks  after 
Owen  K.  Elinck's  assignment,  which  was  about  the  first  of 
July ;  that  the  plaintiff  h^  several  conversations  with  Seth 
H.  Klinck  about  the  notes,  and  the  first  time  nothing  was 
said  about  the  note  having  been  paid.  The  plaintiff  rested. 
The  plaintiff  requested  the  court  to  charge  the  jury,  that 
leaving  the  money  with  a  person  in  the  bank,  under  the  cir- 
cumstances testified  to  by  Owen  E.  Klinck,  was  not  payment 
of  the  note,  unless  the  money  was  shown  to  have  come  to  the 
plaintiff's  use.  The  court  declined,  and  charged  to  the  con-> 
trary,  and  the  plaintiff  excepted.  The  jury  rendered  a  ver- 
dict for  the  plaintiff  for  the  amount  of  the  $175  note  and 
interest,  disallowing  the  claim  on  the  $200  note.  The  plain- 
tiff moved  for  a  new  trial  at  the  special  term,  upon  a  case 
containing  the  evidence  and  exceptions  above  stated;  and 
also  upon  affidavits.  It  was  shown  by  the  affidavits  of  the 
plaintiff,  Westfall,  the  teller,  and  Ennis,  the  book  keeper  of 
the  bank,  that  the  trial  was  commenced  in  the  evening,  after 
a  recess  for  tea ;  that  the  court  directed  that  the  proois  must 
be,  and  they  were,  closed  that  evening ;  that  the  plaintiff  was 
hurried  by  the  court  in  the  trial ;  that  the  plaintiff  and  his 
witnesses,  Westfall  and  Ennis,  did  not  know,  until  it  was 
disclosed  on  the  trial,  how,  when,  or  where  the  $200  note 
was  paid,  as  claimed  by  the  defendant ;  that  there  was  then 
no  means  or  opportunity  of  examining  the  books  and  papers 
of  the  bank,  and  thereby  refreshing  their  recollections  as  to 
the  facts ;  and  that  the  plaintiff  was  greatly  surprised  by  the 
testimony  given.  That  they  have  since  examined  said  books 
and  papers,  and  can  now  testify  of  their  own  knowledge,  in 
addition  to  what  they  testified  on  the  trial,  that  Owen  E. 
Elinck  was  in  the  bank  shortly  before  the  close  of  business  on 
the  19th  of  April,  1861,  and  attended  to  some  business  with 
the  plaintiff;  that  at  that  time  he  requested  the  teller  to 
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diarge  to  his  acoonnt  the  $200  note,  which  the  teller  said  he 
would  do,  if  the  account  was  good  for  it ;  that  Klinck  said 
he  thought  his  account  was  good  for  it — if  not,  he  would 
make  it  good  in  a  day  or  two ;  that  at  the  close  of  business 
that  day  it  was  found  that  the  amount  to  the  credit  of  Elinck 
was  $140.87,  and  the  note  was  not  charged  because  the 
account  was  not  good  for  it  That  Owen  E.  Elinck  did 
business  with  the  plaintiff's  bank  from  September,  1860,  to 
1st  July,  1861,  and  had  a  pass  book,  in  which  was  entered 
the  deposits.  That  on  the  24th  of  June,  1861,  the  plaintiff 
called  his  attention  to  the  $200  note  lying  over,  and  Elinck 
said  he  thought  it  was  charged  to  his  account ;  that  if  it  was 
not,  he  would  arrange  it  soon.  That  on  the  29th  of  June, 
1861,  Owen  E.  Elinck  had  a  balance  of  his  account  struck 
upon  the  bank  books,  and  took  up  all  his  checks,  notes  and 
Touchers  charged ;  and  then  promised  to  arrange  the  $200 
note  very  soon.  The  balance  to  his  credit  then  was  $95.13. 
That  his  assignment  contains  a  preference  of  guaranteed 
paper;  and  that  the  $200  note  is  the  only  paper  of  that 
description  outstanding  against  him.  The  opposing  affidavits 
of  Owen  E.  Elinck  and  Seth  H.  Elinck  show  that  they  deny 
that  the  trial  was  hurried ;  the  former  states  that  in  Septem- 
ber, 1861,  he  told  the  plaintiff  the  $200  note  was  paid,  and 
he  could  show  it  by  his  cash  book ;  that  the  plaintiff  refused 
to  look  at  the  cash  book ;  and  that  the  preference  of  the 
assignment  for  guaranteed  paper  was  not  intended  to  apply 
to  this  note.  The  attorney  for  the  defendant  swears  the  trial 
was  not  hurried,  but  states  that  the  court  announced  the 
proofs  must  be  closed  that  evening ;  and  he  says  the  clause 
in  the  assignment  referring  to  guarantied  paper  was  not 
inserted  in  reference  to  this  note.  The  motion  for  a  new  trial 
was  denied ;  and  the  plaintiff  appealed  to  the  general  term. 

T.  JS.  Strong f  for  the  appellant. 

Wm,  Olarkj  for  the  respondent. 
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By  ihe  Court,  E.  DARWtN  Smith^  J.  It  seems  tome  that 
a  new  trial  ought  to  be  granted  in  this  case^  on  the  ground 
of  surprise  and  newly  discovered  evidence.  The  action,  so* 
far  as  it  relates  to  any  matter  in  dispute,  is  upon  a  promis- 
sory note  for  $200,  This  note  was  dated  Febuary  13, 1861, 
at  sixty  days,  and  fell  due  April  17.  The  defense  to  the 
note  is  that  of  payment.  The  answer  sets  up  that  said  note 
was  by  the  maker,  before  the  commencement  of  the  suit,  duly 
paid  off,  satisfied  and  discharged.  The  pleadings  are  not 
verified,  and  it  does  not  appear  when  the  action  was  com- 
menced ;  but  from  a  statement  in  the  defendant's  answer  that 
Bx\  offer  was  made  on  the  16th  December,  1861,  to  allow  judg- 
ment to  be  taken  for  the  amount  of  another  note  mentioned 
in  the  plaintiff's  complaint,  I  should  presume  this  action  could 
not  have  been  commencced  probably  before  the  month  of 
December,  1861,  on  these  notes.  It  was  therefore  competent 
for  the  defendant  to  prove  payment,  under  said  answer,  at  any 
time  after  the  maturity  of  the  note  and  before  the  commence- 
ment of  the  suit. 

l^othing  in  the  answer  fixed  any  definite  or  certain  time  of 
payment,  or  in  any  way  apprised  the  plaintiff  of  the  character 
of  the  evidence  to  prove  said  payment*  And  the  plaintiff,  in 
his  affidavit  on  this  motion,  swears  'Hhat  he  was  greatly  sur- 
prised on  said  trial ;  that  he  did  not  know  until  he  heard  the 
testimony  of  0.  K.  Klinck  and  of  his  brother  Seth  C.  Elinck 
h<n0j  when  or  where  it  was  claimed  this  said  $200  note  men- 
tioned in  the  complaint  had  been  paid/'  In  opposition  to 
this  statement,  the  said  0.  K.  Klinck  swears  that  he  told 
Parshall,  in  September,  1861,  that  the  note  was  paid  on  the 
19th  of  April  previous  ;  but  he  does  not  say  that  he  then 
stated  how  or  where  such  payment  was  made ;  whether  it  was 
made  to  the  plaintiff  in  person  or  at  the  bank ;  and  if  so 
made,  whether  to  the  cashier  or  a  clerk,  or  to  which  of  the 
clerks  ;  nor  that  it  was  made  out  of  the  usual  order  or  course 
of  business  and  after  the  bank  was  closed  for  the  day,  as  he 
testified  on  the  trial.    I  do  not  think,  therefore^  as  the  note 
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was  not  paid  at  maturity,  and  was  not  taken  up  when  paid, 
was  not  paid  in  the  usual  course  of  business  nor  after  bank 
hours  to  save  a  protest  at  the  bank,  that  the  plaintiff  was 
apprised  of  the  fact  of  payment,  either  by  the  answer  or  by 
Elinck,  as  stated,  in  such  a  manner  as  to  enable  him  properly 
to  meet  this  testimony  of  0.  K.  Klinck  when  given  on  the 
trial,  and  which  clearly  contains  the  first  statement  ever 
made  to  the  plaintiff  of  the  particular  time,  manner  and 
flace  of  payment  and  of  the  person  to  whom  made. 

The  cause,  it  appears,  was  tried  in  the  evening,  as  the 
plaintiff  says,  in  a  hurried  way ;  and  the  testimony  was  closed 
that  evening.  After  the  witness  Klinck  testified  to  the  pay- 
ment, assuming  the  fact  as  above  stated  that  the  plaintiff  and 
his  clerk  were  all  ignorant  of  such  payment  as  they  testified, 
it  is  quite  apparent  that  the  plaintiff  must  have  been  sur* 
prised  by  such  testimony,  and  it  seems  to  me  that  it  may  well 
be  that  he  was  unable  immediately  to  meet  the  same,  further 
than  by  the  denial  of  it  then  made  by  himself  and  the  witnesses 
then  in  attendance.  When  the  nature  of  the  fact  is  consid- 
ered— payment — and  when  it  is  considered  that  the  particular 
time,  place  and  manner  of  payment  was  cancealed  in  the  breast 
of  said  Klinck  till  he  testified  on  the  trial,  that  he  was  testify- 
ing to  a  fact  which  discharged  his  own  debt  and  discharged  his 
surety,  and  that  he  might,  if  capable  of  testifying  untruly, 
locate  the  time  and  place  when  and  where  he  pleased,  and 
give  such  attending  circumstances  as*  would  help  corroborate 
the  main  fact  as  he  thought  proper,  or  such  as  could  not  be 
readily  met  and  contradicted,  I  think  the  facts  present  a  fair 
case  of  surprise  within  the  case  of  Sargent  v.  Dennison\  (5 
Ooiven,  122,)  and  all  the  cases  upon  that  head  where  new 
trials  have  been  granted  upon  that  ground,  with  that  of  newly 
discovered  evidence,  and  particularly  the  case  of  SeeUy  v. 
ChiUenden,  (4  How.  266,  and  S.  O.  10  Barb.  SOS.) 

So  far  as  Klinck  was  concerned  it  was  a  single  transaction, 
and  likely  to  be  remembered  if  true,  while  in  respect  to  Par- 
shall  it  was  one  of  numerous  business  transactions  occuring 
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at  bis  bank  and  not  likely  to  be  remembered  by  himself  or 
his  clerk,  and  in  respect  to  which  it  seems  to  me  it  would 
ordinarly  be  quite  impossible  for  any  banker,  having  a  large 
amount  of  similar  business  and  transactions  on  hand,  instantly 
to  meet,  with  the  proper  refuting  evidence,  the  defendant's 
proof  of  payment  It  seems  to  me,  upon  the  assumption 
that  Elinck  is  mistaken  in  his  testimony,  or  testified  untru- 
ly, that  it  obviously  required  time,  after  the  facts  attending 
the  payment  as  stated  by  him  were  known  to  the  plaintiif,  to 
find  out  and  discover  the  countervailing  facts  to  prove  such 
error  or  mistakes.  It  required  time  to  inspect  entries  and 
examine  dates  and  consider  and  reflect  upon  events  contem- 
poraneous and  concnrriDg,  and  facts  and  transactions  calcu- 
lated to  recall  memory  and  enable  witnesses  to  tei^tify  with 
distinctness  and  certainty.  After  the  testimony  of  Elinck. 
was  given,  there  clearly  was  no  time  during  the  progress  of 
the  trial  of  the  cause  to  make  such  examinations  as  were  re- 
quisite to  meet  such  testimony.  I  do  not  see,  assuming  that 
the  plaintiff's  affidavit  is  true,  that  he  did  not  know  until  he 
heard  such  testimony  of  Klinck,  how,  when  or  where  it  was 
claimed  that  said  $200  had  been  paid,  what  he  could  have 
done,  during  the  haste  and  hurry  of  the  trial,  mofe  than  to 
deny  such  payment  and  call  his  clerk  to  testify  on  the  point 
whether  either  of  them  received  such  money  or  knew  of  such 
payment.  These  all  deny  it,  and  the  latter  swears  by  refer- 
ence to  this  book  that  there  was  an  excess  of  cash  on  the  19th 
and  20th  of  April  of  only  about  fifteen  centB.  If  there  was 
surprise  at  the  testimony  of  Klinck,  in  respect  to  such  pay- 
ment, it  remains  to  be  seen  whether  any  evidence  is  newly 
discovered^  bearing  upon  the  issues,  which  will  make  it  proper 
to  submit  the  cause  to  another  jury.  The  plaintiff,  his  teller 
Westfall,  and  his  book-keeper  Ennis,  now  severally  state  in 
the  affidavits  upon  which  the  motion  for  a  new  trial  is  made, 
that  they  have  examined  the  books  and  papers  in  the  plain- 
tiff's banking  office  in  order  to  refresh  their  recollection  there- 
by, and  they  can  now  testify  of  their  own  knowledge  that  each 
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of  them  waa  present  during  the  whole  time  of  the  afternoon 
of  the  19th  of  April,  1861.  The  plaintiff  says  he  was  the  last 
one  in  the  bank^  and  closed  the  vault  himself  that  afternoon; 
and  they  all  say  that  the  said  0.  E.  Klinck  was  in  the  bank 
a  short  time  before  the  close  of  business  on  that  day,  and  had 
a  business  transaction  with  the  plaintiff,  and  that  he  at  that 
time  requested  the  teller  Westfall  to  charge  to  his  account 
the  said  $200  note,  and  that  the  teller  replied  that  he  would 
do  so  if  the  account  was  good  for  it,  and  that  said  Klinck 
replied  that  he  thought  his  account  was  good  for  it,  or  nearly 
good  for  it,  and  that  if  it  was  not  good  for  it  he  would  make 
it  good  in  a  day  or  two ;  and  that  said  Klinck  was  not  in  the 
office  again  that  day  or  evening,  aft6r  this  interview,  and  that 
he  left  no 'money  in  the  bank  with  any  person  that  day,  or  at 
any  time  afterwards,  with  which  to  pay  said  note;  and  further, 
that  after  the  bank  closed  that  day  the  account  of  said  Klinck 
was  examined ;  that  he  had  $140.67  to  his  credit  in  the  bank, 
and  that  said  note  was  not  credited  to  his  account  for  the 
reason  that  it  was  not  good  for  it.  Three  witnesses  state  that 
they  will  swear  positively,  in  substance,  to  these  facts.  They 
were  not  in  the  case  before,  and  have  been  discovered  since 
the  trial,  ^nd  it  seems  to  me  that  they  are  such  newly  dis- 
covered facts  as  bear  materially  upon  the  merits  of  the  issue 
made  by  the  plea  of  payment  in  the  defendant's  answer. 
These  are  pertinent  to  the  issue,  and  quite  important.  These 
witnesses  did  deny  the  payment  to  them  respectively  on  the 
former  trial,  and  so  far  their  evidence  would  be  a  repetition 
of  what  they  then  swore ;  but  they  did  not  then  state,  or  re- 
collect, as  they  say,  the  other  "facts,  that  Klinck  was  in  the 
bank  on  the  19th  of  April  and  then  requested  this  note  to  be 
charged  to  his  account,  and  his  statement  that  his  account 
was  good  or  nearly  good  for  it,  and  the  promise  of  the  teller 
to  credit  it  to  his  account  if  it  was  good,  and  the  other 
important  fact  that  he  had  $140.87  in  bank  on  that  day, 
and  that  his  account  was  examined,  and  the  note   not 
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oredited,  because  the  full  amount  of  $200  did  not  stand  to 
his  credit. 

If  there  bad  been  afiirmative  facts,  essential  to  make  out 
plaintiff's  case,  he  would  doubtles  have  been  guilty  of  laches 
in  not  discovering  them  before  the  trial.  But  thej  are  not 
such  &LCia»  The  plaintiff  had  his  note,  which  he  had  always 
retained,  and  he  knew,  as  he  testified,  of  no  payment,  and 
was  not  apprised  of  any  pretense  of  payment.  He  could 
scarcely  be  expected  to  do  anything  more  than  produce  his 
note,  at  the  trial ;  but  when  the  maker  of  the  note  had  testi- 
fied as  he  did,  the  facts  above  stated  were  all  pertinent  and 
material  as  mere  negative  testimony  to  contradict  such  pay- 
ment. And  I  do  not  see  how  the  plaintiff  could  well  have 
prepared  to  contradict  such  statement  till  he  knew  what  it 
was.  It  seems  to  me,  therefore,  there  was  no  laches  on  the 
part  of  the  plaintiff  in  not  procuring  such  proof  before  the 
former  trial. 

The  evidence  is  material.  It  has  been  discovered  since  the 
former  trial.  There  was  no  laches  in  not  discovering  it  before. 
The  evidence  goes  to  the  merits.  It  goes  to  repel  payment. 
The  other  inquiry,  according  to  the  rule  applicable  to  such 
motion,  as  stated  by  Chief  Justice  Savage  in  The  People  v. 
The  Superior  Court  of  New  Tork^  (10  Wend.  292,)  is,  is  the 
evidence  cumulative  ? 

It  is  not  cumulative  in  the  proper  sense  of  that  word. 
Cumulative  evidence  means  additional  evidence  of  the  same 
kind  or  degree  as  that  previously  given.  Chief  Justice  Savage 
says,  in  the  case  above  cited :  '*  Cumulative  evidence  means 
additional  evidence  to  support  the  same  point,  and  which  is 
of  the  same  character  with  the  evidence  already  given.'' 

All  evidence  material  to  the  issue,  after  any  such  evidence 
has  been  given,  is  in  a  certain  sense  cumulative  ;  that  is,  is 
added  to  what  has  been  given  before.  It  tends  to  sustain 
the  issue.  But  cumulative  evidence,  in  legal  phrase,  means 
evidence  from  the  same  or  a  new  witness — simply  r(;peating, 
in  substance  and  effect,  or  adding  to,  what  has  been  before 
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testified  to.  In  this  case,  for  instance,  the  plaintiff  and  West- 
fall  and  Ennis  respectively  will  testify  to  the  same  facts  above 
stated,  that  Klinck  was  in  the  bank  on  the  afternoon  of  the 
19th  of  April,  and  requested  the  teller  to  charge  the  note  to 
his  account ;  said  his  account  was  good,  and  had  in  fact 
$140.87  to  his  credit  at  the  time,  and  the  teller  promised  io 
do.  so  if  the  account  was  good.  If  either  of  these  witnesses 
had  testified  to.  these  facts  on  the  former  trial,  it  would  be 
cumulative  evidence  to  call  either  of  the  other  witnesses  to 
prove  the  same  facts,  and  a  new  trial  could  not  be  granted^ 
upon  well  settled  principles,  to  receive  such  testimony.  But 
the  evidence  proposed  to  be  given  is  to  prove  nexo  facts  not 
proved  on  the  former  trial,  and  is  not  therefore  subject  to  the 
objection  that  it  is  cumulative. 

The  plaintiff  also  states  that  he  can  prove  that  on  the  29th 
of  June,  1861,  said  Klinck  called  at  his  bank,  and  had  a  bal- 
ance struck  upon  the  bookstand  took  up  his  checks  and 
vouchers,  and  at  that  time  promised  to  arrange  this  note  soon; 
and  also,  that  on  the  24th  of  June  previous,  the  plaintiff 
spoke  to  him  about  this  note  in  the  bank,  as  then  lying  over, 
and  he  then  said  he  thought  it  had  been  charged  to  his  account, 
and  he  said  he  would  arrange  it  soon. 

Both  of  these  transactions  occurred  within  the  knowledge 
of  the  cashier  of  the  plaintiff's  bank,  and  his  book-keeper 
Ennis.  The  facts  are  entirely  inconsistent  with  the  testi- 
mony of  Klinck  that  the  note  had  previously  been  paid,  and 
I  think  they  confirm  the  testimony  of  the  plaintiff,  that  he 
did  not  know  at  the  trial,  of  the  time,  manner  and  mode  of 
payment,  alleged,  so  far  at  least  as  to  show  that  no  payment 
was  pretended  to  have  been  made  before  the  29th  day  of 
June;  and  in  this  view  they  relieve  the  plaintiff  from  the 
duty  to  prepare  to  meet  evidence  of  payment  at  any  previous 
time. 

But  this  evidence  the  plaintiff,  I  think,  should  have  given 
on  the  former  trial,  and  it  is  not  such  evidence  as  he  could 
be  allowed  to  forget  and  claim  to  be  excused  from  the  conse* 
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quences  of  sach  neglect ;  for  as  Chief  Justice  Parsons  'said 
in  Band  v.  Cutler,  (7  Mass,  207,)  "a  want  of  recollection  of  a 
fact,  which  by  due  attention  might  have  been  remembered,  can 
not  be  a  reasonable  ground  for  granting  a  new  trial ;  for  want 
of  recollection  may  always  be  pretended,  and  may  be  hard  to 
disprove.''  I  think,  therefore,  there  should  be  a  new  trial 
granted,  and  the  case  should  be  submitted  to  another  jury. 
These  motions  are  granted  in  the  discretion  of  the  court,  and 
usually  upon  the  payment  of  costs.  In  the  case  of  Sedy 
V.  Chittenden,  (4  How,  265,)  the  motion  was  granted  with 
costs  to  abide  the  event,  because  the  defendant  was  surprised 
by  the  evidence  in  question,  ffiven  out  of  the  usual  order. 

I  think  that  in  this  case  the  plaintiff  should  pay  the  costs 
of  the  former  trial,  and  the  subsequent  costs,  including  the 
costs  of  the  appeal  which  should  abide  the  event. 

^  .  New  trial- granted. 

[MovBOB  Gbbbbal  Tbbx,  December  5, 1864.  /.  C,  Smith,  Jbhnton  and  R 
Dancin  Smith,  Jostices.] 
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It  is  a  settled  principle  of  international  law,  that  all  suits  must  be  brought 
within  the  period  prescribed  by  the  local  laws  of  the  country  where  they 
are  commenced. 

The  l€ae  fori  gorenis  all  questions  arising  nnder  the  statutes  of  limitations  of 
the  various  states  of  this  country. 

A  defendant  in  a  personal  action  who  is  resident  abroad  can  not  aTail  him- 
self of  the  statute  of  limitations  of  this  state  until  he  has  returned  to,  and 
actually  been  a  resident  of,  this  state,  and  subject  to  process  of  its  -courts, 
for  the  period  of  six  years. 

Under  our  statute  of  limitations,  the  only  question,  upon  its  being  set  up  as 
a  defense,  is  whether  the  defendant  has  been  within  the  state  of  New  York, 
and  amenable  to  process  of  its  courts,  foi'  six  years  before  the  commence- 
ment of  the  suit.  If  so,  the  statute  is  a  complete  defense,  except  in  case 
of  the  special  disabilities  siiecifled  in  the  101st  section  of  the  code,  in  faTor 
ofplaintifib. 
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Where  the  plaintiff  and  defendant,  at  the  time  of  contracting  the  debt,  were, 

.  and  had  ever  since  been,  residents  of  the  state  of  Michigan ;  Heldj  thai  the 
courts  of  this  state  could  not  give  effect  to  the  statute  of  limitations  of  the 
state  of  Michicraq ;  and  that  the  defendant,  being  a  non-resident  of  this 
statei  could  not  sdt  up  our  statnte  as  a  bar. 

Where  several  legatees,  entitled  to  a  sum  of  money  bequeathed  to  them  in 
equal  shares,  join  in  a  power  of  attorney  to  another,  authorizing  him  to  col- 
lect for  them  their  respective  legacies,  each  legatee  may  maintain  an  action 
in  severalty,  against  the  attorney,  to  recover  the  amount  of  his  legacy. 

Such  an  action  is  maintainable  Without  any  previous  demand. 

GIDEON  PAYNE,  late  of  Farmington,  Ontario  county, 
New  York,  died  on  or  about  the  23d  of  November,  1848, 
leaving  a  last  will  and  testament,  duly  adn^itted  to  probate 
by  the  surrogate  of  Ontario  county,  by  which  he  gave  to  his 
three  grandsons,  the  plaintiff  being  one,  the  sum  of  $600,  to 
be  paid  to  them  by  his  executors  equally,  as  they  should 
respectively  arrive  at  the  age  of  twenty-one  years.  He 
directed  that  his  real  and  personal  estate  should  be  sold  and 
converted  into  money  after  the  decease  of  his  wife  Phebe 
Payne,  and  that  these  legacies  should  be  paid  out  of  the  pro- 
ceeds of  such  sale.  Phebe  Payne  died  the  3d  day  of  April, 
1854,  and  on  the  22d  of  June,  1855>  the  real  estate  of  said 
Gideon  Payne  was  sold.  The  three  grandchildren  were  then, 
and  still  are  living,  and  then  were  and  continued  to  be  resi- 
dents of  the  state  of  Michigan  when  the  above  action  was 
commenced.  The  defendants,  on  the  1st  day  of  June,  1855, 
procured  from  these  three  legatees  a  power  of  attorney  to  col- 
lect for  them  their  legacies,  and  at  that  time,  and  ever  since, 
he  had  been  a  resident  of  the  state  of  Michigan.  On  the 
28th  day  of  June,  1855,  he  collected  of  the  executors  the 
legacies  bequeathed  to  said  three  legatees,  and  gave  his  receipt 
therefor,  in  pursuance  of  said  power  of  attorney.  These  lega- 
cies he  had  failed  to  pay  over  to  said  legatees.  The  defend- 
ant was  the  owner  of  a  farm  in  Ontario  county,  and  each  of 
said  legatees,  of  which  the  plaintiff  is  on^,  commenced  an 
action  against  the  defendant  for  his  legacy  thus  collected 
by  the  defendant.     The  actions  were  commenced  by  pub-* 
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licatioQ  of  the  summons  against  the  defendant  as  a  nozH 
resident^  and  a  warrant  of  attachment  was  issued  and  said 
farm  attached.  The  action  was  commenced  on  the  16th 
day  of  May,  1862,  and  on  the  16th  day  of  November,  1863, 
the  defendant  set  up  as  a  defense  the  statutes  of  limitations 
of  this  state  and  of  Michigan.  The  action  was  tried  by  Hon. 
Henry  Welles,  without  a  jury.  At  the  close  of  the  testimony 
the  defendant  moved  for  a  nonsuit  on  the  following  grounds : 
1st.  The  evidence  shows  that  more  than  six  years  have 
elapsed  since  the  cause  of  action  arose,  and  the  demand  is 
barred  by  the  law  of  Michigan  and  of  New  York.  2d.  The 
plaintiff  and  defendant  being  residents  of  Michigan,  and 
the  contract  which  is  the  foundation  of  the  action  having 
been  made  there,  the  action  by  attachment  can  not  be  main- 
tained in  this  court.  3d.  There  is  no  proof,  and  no  averment 
in  the  complaint,  that  the  plaintiff  demanded  of  the  defend* 
ant  the  payment  of  the  money  before  the  action  was  com- 
menced. 4th.  The  action  is  based  upon  the  right  created  by 
the  power  of  attorney,  which  is  a  joint  power  by  the  three 
legatees  named,  and  the  legacy  is  to  the  three  or  the  survivors 
of  them ;  that  therefore  the  action  can  not  be  maintained  by 
the  plaintiff.  The  three  can  not  sever  and  bring  separate 
actions,  and  the  defenses  in  that  respect  in  the  answer  should 
be  sustained.  The  court  denied  the  motion  on  each  ground, 
and  the  defendant  excepted.  The  said  justice  thereupon 
made  a  report  adjudging  the  plaintiff  entitled  to  recover  of 
the  defendant  his  legacy,  with  the  interest  thereon  from  the 
28th  day  of  June,  1855,  amounting  to  the  sum  of  $316 ; 
upon  which  report  judgment  was  duly  entered,  and  the 
defendant  appealed  therefrom  to  the  general  term. 

E.  0,  Lapham^  for  the  appellant. 

Wm.  H,  Smith,  for  the  respondent. 

By  ike  Court,  E.  Dabwin  Smith,  J.    In  the  findings 
of  the  learned  judge  who  tried  this  cause  at  the  circuit 
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irithoat  a  jury,  it  is  stated  that  the  defendant  received  the 
money  for  which  the  action  is  brought  on  the  28th  day  of 
June,  1855,  and  this  action  was  commenced  on  the  16th  day 
of  May,  1862 ;  also  that  the  plaintiff  and  defendant  then 
were,  and  have  ever  since  been,  residents  of  the  state  of 
Michigan.  The  single  question  presented  for  our  decision  is, 
whether  the  debt  is  barred  by  the  statute  of  limitations. 
The  defendant  has  pleaded  the  statute  of  limitations  of  this 
state,  and  also  that  of  the  state  of  Michigan,  which  is  the 
same  as  ours,  in  substance  and  effect. 

It  is  a  settled  principle  of  international  law,  that  all  suits 
must  be  brought  within  the  period  prescribed  by  the  local 
laws  of  the  country  where  they  are  brought.  The  lex  fori 
governs  all  questions  arising  under  the  statutes  of  limitations 
of  the  various  states  of  this  country.  {Story's  Conflict  of 
Law8y  §  577.)  It  follows  that  we  can  not  give  effect  to  the 
statute  of  limitations  of  the  state  of  Michigan,  though  it  is 
clear,  as  it  is  in  this  case,  that  the  plaintiff's  claim  is  utter- 
ly barred  by  that  statute,  and  that  such  must  have  been  the 
decision  of  the  courts  in  that  state.  The  case  of  Olcott  v.  The 
Tioga  R.  B.  Co.  (20  N.  F.  Sep.  224,)  settles  the  law  in  this 
state,  that  a  defendant  in  a  personal  action,  resident  abroad, 
can  not  avail  himself  of  the  statute  of  limitations  of  this 
state  till  he  has  returned  to  and  actually  been  a  resident  of 
the  state  and  subject  to  process  of  our  state  courts  for  the 
period  of  six  years.  In  the  opinion  of  Judge  Denio  in  that 
case,  he  says:  "If  the  debtor,  being  an  individual,  resided 
out  of  this  state  when  it  [the  cause  of  action]  accrued,  no 
period,  however  great,  will  bar  the  claim  while  he  continues 
80  to  reside.^'  But,  in  that  case,  as  the  plaintiff  was  a  citi- 
zen of  this  state,  and  it  was  said  to  be  the  policy  of  the 
statute  of  limitations  not  to  compel  a  creditor  to  pursue 
his  debtor  in  a  foreign  jurisdiction,  but  to  give  him  the  period 
fixed  by  the  statute  for  the  prosecution  of  his  debt  in  the 
state  of  hie  own  residence,  it  is  urged  that  a  distinction  is  to  bo 
made  between  that  case  and  the  present^  inasmuch  as  ia  this 
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case  both  the  plaintiff  and  defendant,  at  the  time  when  the 
right  of  action  accrued,  were,  and  ever  since  have,  been,  resi- 
dents of  the  state  of  Michigan.  But  this  distinction  can 
not  be  maintained.  It  is  repudiated,  in  effect,  in  the  case  of 
Olcott  T.  Tlie  Tioga  R.  B,  Co.  In  that  case  Judge  Denio 
refers  to  and  sanctions  those  cases  where  the  plaintiffs  as  well 
as  the  defendants  were  non-residents  of  the  state  when  the 
cause  of  action  accrued  and  where  the  debt  was  barred  by  the 
law  of  the  place  where  the  parties  at  such  time  resided.  The 
cases  are  those  of  Buggies  v.  Keder^  (3  John.  262,)  where 
the  debt  was  barred  by  the  statute  of  limitations  of  Connect- 
icut ;  DwigJit  v,  Clarky  (7  Maaa.  Bep,  516,)  where  likewise 
the  debt  was  barred  by  the  statute  of  the  same  state ;  and 
BtUger  v.  Bochey  (11  Pick,  36.)  In  this  last  cited  case  the 
debt  was  contracted  in  Nova  Scotia,  both  the  plaintiff  and 
defendant  were  residents  of  Nova  Bcotia,  and  the  debt  was 
confessedly  barred  by  the  law  of  that  province.  Chief  Jus- 
tice Shaw  said  the  question  was  '^whether  a  plaintiff,  a  sub- 
ject of  a  foreign  state,  can  maintain  an  action  against  a 
defendant  who  is  a  subject  of  the  same  foreign  state,  upon  a 
cause  of  action  barred  by  the  statute  of  limitations  of  the 
state  of  which  they  were  respectively  subjects,  and  where  the 
cause  of  action  accrued."  It  appears  in  the  case  that  the 
parties  both  remained  in  Nova  Scotia  till  the  time  of  the 
limitation  of  the  statute  applied.  The  statute  of  Massa- 
chusetts contained  the  exception  in  favor  of  the  plaintiff, 
*^ beyond  the  sea^'  contained  in  the  7th  section  of  the  statute 
of  James.  The  court  held  that  ^^ beyond  the  sea"  should  be 
understood  to  be  without  any  of  the  United  States ;  and 
that  the  plaintiff  being  out  of  the  state  was  within  the  ex- 
ception, and  that  the  proviso  relating  to  the  defendant  also 
excluded  the  operation  of  the  statute,  he  being  also  out  of 
the  state.  This  case,  in  it4s  facts  and  principles,  is  like  th 
present  one,  entirely,  in  the  most  favorable  view  of  the  case, 
for  the  defendant.  And  the  case  of  Olcott  v.  The  Tioga  Bail 
Eoad  Co.,  dmpray)  affirms.it  to  be  good  law^  and  virtually 
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decides  that  the  statute  of  limitations  is  in  no  shape  avails 
able  as  a  defense  to  the  defendant  in  this  action.  Our  stat* 
ate,  it  is  true,  contains  no  such  exceptions  in  favor  of  the 
plaintiff's  residence  as  that  contained  in  the  Massachusetts 
statutes,  but  the  exception  in  relation  to  defendants  is  the 
same.  Under  our  statute,  the  only  question  is  "v^hether  the 
defendant  has  been  within  the  state  and  amenable  to  process 
of  its  courts  for  six  years  before  the  commencement  of  the 
suit.  If  so,  the  statute  is  a  complete  defense,  except  in  cases 
of  special  disabilities  specified  in  the  101st  section  of  the  code 
in  favor  of  the  plaintiffs.  Unless  the  plaintiff  labors  under 
some  one  of  the  disabilities  specified  in  that  section  he  must 
commence  his  suit  within  the  time  limited  in  the  statute  for 
the  several  causes  of  action  therein  mentioned,  where  he  may 
chance  to  reside,  whether  a  citizen  of  the  United  States  or 
an  alien.  The  defendant  therefore  is  clearly  not  entitled  to 
the  benefit  of  the  statute  of  limitations  of  this  state. 

The  action,  I  think,  could  be  brought  in  severalty  by 
either  of  the  legatees  joining  in  the  power  of  attorney  to  the 
defendant.  Their  claims  were  several  and  not  joint,  and 
each  was  entitled  to  payment  from  the  defendant,  when  the 
latter  received  the  money.  The  suit  was  maintainable,  too, 
without  any  demand  before  suit  brought.  The  money  for 
which  the  action  was  brought  was  received  by  the  defendant 
to  the  plaintiff's  use,  and  it  was  his  duty  to  have  paid  it  to 
the  plaintiff  and.  remitted  it  to  him.  In  such  case,  no  de- 
mand is  necessary,  in  order  to  maintain  the  action.  {Stacy 
V.  Ordhamj  4  Kern,  496.)  I  think  the  judgment  below 
should  be  affirmed. 

Judgment  affirmed. 

[MovBOB  Gbitsbal  Tbb;ic,  December  6,  1864.  WeUetf  JST.  D.  Smith  and 
Miuon,  Justlcet.] 
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In  an  action  npon  a  subscription  paper  for  the  erection  of  an  institntion  of 
learning,  the  question  arose  upon  the  evidence,  as  one  of  &ct,  whether  the 
defendants  had  recognized  the  plaintiffs  as  the  legal  body  authorized  to 
proceed  to  erect  the  said  institution,  and  to  enforce  his  subscription,  and 
entitled  to  regard  him  as  requesting  them  to  proceed  with  the  work,  upon 
the  basis  of  the  subscriptions,  and  had  not  watred  all  objection,  if  any  ex^ 
isted,  to  the  appointment  of  trustees.  Sekt^  that  upon  the  assumption  thafe 
there  was  evidence,  upon  that  issue,  sufficient  to  warrant  the  jury  in  find-, 
ing  against  the  defendant,  the  liability  of  the  defendant  was  properly  pre- 
sented and  submitted  to  the  jury  upon  the  question  whether  he  had 
recognized  the  pUuntiffs  as  duly  organized  and  the  proper  authorities  to 
collect  and  enforce  his  subscription,  and  had  requested  them  to  proceed  in 
the  construction  of  the  edifice. 

And  that  in  this  view,  evidence  showing  that  the  ^t^istees,  upon  whose  action 
the  plaintijQfe  claimed  to  recover,  were  not  el^ed  at  M.  the  place  desig- 
nated in  the  subscription,  or  at  any  other  plafce,  by  the  association  in  whom 
the  power  of  election  was  vested,  but  tha^^other  board  of  trustees  was 
elected  at  M.,  and  that  the  plaintiff  badiibt  derived  title  to  the  subscrip- 
tion from  or  through  the  last  mentioned  trustees,  or  the  association,  was  im- 
material, and  was  properly  excluded. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions  or- 
dered to  be  heard  in  the  first  instance  at  a  general  term. 
The  action  was  brought  to  recover  the  amount  of  several 
calls  upon  a  subscription  for  the  erection  of  an  ^institution 
of  learning,"  to  which  it  was  alleged  the  defendant  had  sub* 
scribed  $100.  The  subscription  paper  is  set  forth  at  length 
in  The  Wayne  and  Ontario  Collegiate  Institute  v.  Smithy 
(36  Barb.  576;)  to  which  case,  and  to  that  of  The  same 
plaintiffs  v.  Greenwood^  (40  Barb.  72,)  reference  is  made, 
for  a  fuller  statement  of  the  facts. 

At  the  close  of  the  plaintiffs'  proofs,  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  following  grounds: 
'^Ist.  It  is  not  proven,  on  the  part  of  the  plaintiffs,  that  any 
application  has  been  made  to  the  defendant,  by  any  one  of 
a  board  of  trustees  elected  at  Marion,  agreeably  to  the  terms 
of  the  subscription  signed  by  the  defendant.    2d.  The  sub* 
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Bcription  was  made  upon  the  faith  of  the  Wayne  Ccxmty 
Baptist  Association  giving  their  patronage  and  support  to 
the  enterprise  of  erecting  a  building  for  and  organizing  an 
institution  of  learning  and  carrying  the  same  forward ;  and 
as  that  association  did  not  give  their  patronage  and  support 
to  the  enterprise,  the  plaintiffs  can  not  recover.  3d.  The 
subscription  was  conditional  upon  the  baptist  association 
keeping  the  institution  in  operation,  and  as  the  condition  has 
not  been  performed,  the  plaintiffs  can  not  recover.  4th.  The 
appointment,  by  the  trustees  of  the  plaintlfEs,  of  trustees  in 
the  place  of  trustees  who  had  removed  from  the  county,  and 
the  removal  of  others  for  adverse  action  to  the  majority,  as 
shown  by  the  records  of  the  proceedings  of  the  trustees  in 
evidence,  were  unauthorized  and  irregular;  and  that  the 
action  of  the  pretended  trustees  in  making  calls  upon  'the 
subscriptions  thereafter,  was  inoperative  and  void.  5th.  The 
abandonment  of  the  work  of  erecting  the  building  from  the 
fall  of  1865  to  the  fall  of  1860  relieved  the  defendant  from 
all  obligation  on  his  subscription  in  respect  to  further  pro- 
ceedings for  erecting  the  building.  6th.  The  pajrment  by 
the  defendant  of  one  call  upon  his  subscription,  as  proved, 
can  not  affect  his  liability  in  regard  to  the  balance  of  the 
subscription ;  certainly  not,  as  it  was  not  with  a  full  knowl- 
edge of  the  facts  that  the  trustees  of  the  plaintiffs  were 
not  elected  at  the  time,  and  place,  by  the  meeting  referred 
to  in  the  subscription.  7th.  The  subscription  was  without 
consideration  and  void.  8th.  If  after  the  suspension  of  the 
work  on  the  building,  the  expenses  then  incurred  were  paid, 
and  the  defendant  declined  to  pay  further  on  his  subscription, 
he  is  not  liable  thereon  in  further  expenditures  or  liabilities 
thereafter." 

The  court  denied  the  motion  upon  each  and  every  of  the 
grounds  above,  stated,  to  which  ruling  and  decision  the  de« 
fendant's  counsel  excepted.  The  defendant's  counsel  then 
offered  to  prove  that  a  board  of  trustees  was  elected  at  Marion 
by  the  Wayne  County  Baptist  Association;  that  there  was 
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no  adjournment  of  this  board  4o  Palmyra ;  and  that  no 
trustees  were  elected  at  Macedon  or  Palmpa  by  this  associa- 
tion,  and  that  the  plainti  ffs  had  not  derived  title  to  the  subscrip-^ 
tion  from  or  through  the  Marion  trustees  or  said  association. 
To  this  offer  the  plaintiffs'  counsel  objected ;  the  objection 
was  sustained  by  the  court  and  the  evidence  excluded,  to 
which  ruling  and  decision  the  defendant's  counsel  excepted. 
The  jury  found  a  verdict  for  the  plaintiffs,  for  $108.15. 

S.  K.  Williams^  for  the  plaintiffs. 

Strong  &  Mumford,  for  the  defendant. 

By  the  Courts  E.  Darwin  Smith,  J.  The  questions 
raised  upon  the  motion  for  a  nonsuit,  on  the  trial  of  this 
action,  have  all,  in  substance,  been  previously  disposed  of  in 
the  case  of  The  same  plaintiffe  v.  Smithy  (36  Barb.  576,) 
and  The  Same  v.  Greenwood,  (40  id.  72.) 

The  chief  question  not  thus  previously  passed  upon,  now 
arises  upon  offers  of  the  defendant  to  give  certain  proof, 
which  was  excluded.  The  defendant  offered  to  show  that  a 
board  of  trustees  was  elected  at  Marion  by  the  Wayne  County 
Baptist  Association ;  that  there  was  no  adjournment  of  the 
board  to  Palmyra ;  that  no  trustees  were  elected  at  Macedon 
or  Palmyra  by  this  association;  and  that  the  plaintiffs 
had  not  derived  title  to  the  subscription  from  or  through 
the  Marion  trustees  or  said  association.  At  another  stage  in 
the  cause,  the  defendant's  counsel  further  offered  to  prove, 
that  ^Hhe  trustees  upon  whose  action  the  plaintiffs  claim  to 
recover  in  this  case  were  not  elected  at  Marion,  or  any  other 
place,  by  the  Wayne  County  Baptist  Association ;  and  that 
another  board  of  trustees  was  elected  at  Marion."  These 
propositions  are  substantially  the  same,  and  tend  to  the  same 
end.  They  were  directed  to  disprove  allegations  of  the  plain* 
tiffs'  complaint,  and  were  obviously,  for  that  reason,  admis-^ 
sible^  if  the  allegations  which  they  sought  to  disprove  were 
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essential  .to  the  plaintiffs'  right  of  recovery.  It  was  error  to 
exclude  evidence  tending  either  to  prove  or  disprove  a  mate- 
rial issne  in  the  caose.  The  evidence  offered  must  have  been 
excluded,  by  the  circuit  judge,  upon  the  ground  that  it  did 
not  tend  to  establish  or  disprove  a  material  issue.  When 
this  evidence  was  offered,  the  plaintiffs  had  proved  their  incor- 
poration, by  a  charter  from  the  regents  of  the  university  duly 
granted ;  and  that  the  trustees  named  in  such  charter  met  in 
July,  1855,  and  duly  organized  as  a  board  of  trustees ;  that 
they  proceeded  to  purchase  a  lot  for  their  proposed  college 
building,  and  to  make  contracts  for  the  construction  of  such 
building,  and  to  incur  other  expenses.  That  in  the  fall  of 
that  year  they  made  calls  upon  the  subscribers  upon  their 
subscriptions,  and  that  the  defendant  paid  one  of  such  calls ; 
that  they  made  subsequent  calls ;  and  that  the  defendant  on 
repeated  occasions  recognized  his  subscription  as  binding, 
and,  on  some,  promised  payment ;  that  the  work  had  pro- 
gressed by  degrees,  and  had  been  suspended  from  time  to 
time  for  want  of  funds,  till  they  had  constructed  the  building 
two  stories  high.  Upon  this  and  other  evidence  upon  the  same 
points  the  question  arose,  as  one  of  fact,  whether  the  defend- 
ant had  recognized  the  plaintiffs  as  the  legal  body  authorized 
to  proceed  to  erect  said  collegiate  institute,  and  to  enforce  his 
subscription,  and  entitled  to  regard  him  as  requesting  them 
to  proceed  with  said  work  upon  the  basis  of  his  subscription, 
with  others,  and  had  not  waived  all  objection,  if  any  existed, 
to  the  appointment  of  trustees,  &c.  (17  Hota.  287.)  It  was 
upon  the  assumption  that  there  was  evidence  upon  this  issue 
sufficient  to  warrant  the  jury  in  finding  against  the  defend- 
ant that  the  circuit  judge  doubtless  overruled  the  defendant's 
offers,  as  they  did  not  bear  upon  this  issue.  The  case  was 
submitted  to  the  jury,  and  it  seems  no  objection  or  exception 
was  taken  to  the  charge.  We  must  presume,  therefore,  I 
think,  that  the  question  of  the*  defendant's  liability  was  prop- 
erly presented  and  submitted  to  the  jury  upon  this  distinct 
question,  whether  he  had  recognized  the  plaintiffs  as  duly 
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organized,  and  the  proper  authorities  to  collect  and  enforce 
his  subscription,  and  had,  after  the  incorporation  of  the 
plaintiffs,  requested  them  to  proceed  with  the  work  of  con- 
structing said  institution.  The  jury  must  be  deemed  to  have 
found  this  issue,  upon  a  proper  submission  to  them,  against 
the  defendant.  Upon  this  assumption,  the  evidence  offered 
by  the  defendant,  and  excluded  as  aforesaid,  was  entirely 
immaterial.  If  the  plaintiffs'  action  had  been  based  entirely 
upon  subscription  papers,  independently  of  the  payment  and 
admissions  of  the  plaintiffs  after  the  charter  had  been 
obtained,  it  would  then  undoubtedly  have  been  necessary 
for  the  plaintiffs  to  show  that  the  trustees  named  in  the 
charter  had  been  duly  appointed  at  the  meeting  at  Macedon 
on  the  30th  of  May,  1855,  or,  as  we  held  in  the  case  of 
Greenwood,  (supra,)  at  some  meeting  of  the  Wayne  County 
Baptist  Association  duly  continued  by  adjournment  from 
such  meeting  at  Marion. 

But  as  this  case  appeared  at  the  circuit,  where  these  offers 
were  made,  I  think  the  evidence  was  immaterial,  and  that 
the  exception  taken  to  its  exclusion  was  not  well  taken.  If 
given,  it  would  not  have  precluded  the  plaintiflh  from  a  recov- 
ery upon  the  grounds  above  stated,  which  the  defendant  was 
at  perfect  liberty  to  controvert.  The  offer  to  show  that  son^e 
disagreement  afterwards  existed  among  the  baptist  denomina- 
tion, and  that  resolutions  were  passed  at  some  meetings  of 
the  Wayne  County  Baptist  Association  in  1861,  cautioning 
the  public  agunst  subscriptions  to  or  aiding  the  plaintiffs  in 
the  said  enterprise,  were  properly  excluded.  They  could  not 
discharge  or  affect  the  defendant's  liability.  The  request  to 
the  judge  to  submit  to  the  jury  the  question  whether  the 
work  upon  the  building  referred  to  had  been  abandoned,  was 
properly  denied.  There  was  no  evidence  to  warrant  such  a 
finding;  and  if  there  had  been,  the  defendant  would  be 
responsible,  in  proportion  to  the  other  subscribers,  for  the 
debts  and  expenses  incurred  by  the  plaintiffs. 
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Upon  the  whole  csae,  I  think  the  oootion  for  a  new  trial 
should  be  denied. 

New  trial  denied. 

[MoHBOB  CKnrxBAL  Tbbk,  December  6, 1864.    7.  0,  SnUth,  WtUm  and  B 
JDmwm  Smith,  Jnstioee.) 
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The  owner  of  goods  suing  a  common  carrier  to  recover  damages  for  an  Iqjnry 
happening  to  the  goods  through  negligence,  must  give  evidence  sufficient 
t4>  show  that  the  goods  were  in  a  good  condition  when  they  came  to  the 
possession  of  the  defendant,  as  a  part  of  the  evidence  that  they  have  been 
injured  while  in  his  custody. 

Merely  showiog  a  delivery  of  the  goods  by  the  carrier,  in  an  injured  condi- 
tion, is  not  enough.  It  must  be  shown  in  what  condition  the  carrier 
received  th^,  in  order  to  prove  an  injury  in  his  hands. 

This  may  be  shown  by  direct  affirmative  evidence,  or  by  proof  of  facts  and 
circumstances  from  which  the  presumption  of  fact  arises  that  the  goods 
were  in  a  proper  condition  when  the  carrier  received  them. 

Where  property  is  delivered  to  a  rail  road  company,  to  be  transported  by 
t|>at  and  another  company,  over  their  respective  roads,  to  its  place  of  desti* 
nation,  it  is  enough  for  the  owner,  in  an  action  against  the  company  deliv- 
ering the  property,  lo  recover  damages  for  negligence,  to  show  that  he 
delivered  the  property  to  the  first  company  in  good  order;  and  the  burthen 
is  then  cast  upon  the  company  delivering  the  goods  thus  ii^ured,  of  prov- 
ing that  they  were  not  injured  while  in  its  possession,  or  that  they  came  to 
its  possession  thus  iAJured. 

^e  liability  of  a  rail  road  company  as  a  carrier  of  freight  Is  for  its  own  acts, 
or  for  iiyuries  which  such  freight  receives  while  it  is  in  its  custody  for  the 
purpose  of  transportation ;  and  not  for  the  acts  of  other  companies  which 
may  have  previously  ii^jured  such  freight. 

the  provision  of  the  statute,  that  "whenever  two  or  more  rail  roads  are  con- 
nected together,  any  company  owning  either  of  said  roads  receiving  freight 
to  be  transported  to  any  place  on  the  line  of  either  of  said  roads  shall  be 
liable  as  common  carriers,  for  the  safe  delivery  of  such  freight  at  such 
place,"  was  intended  to  apply  only  to  the  company  originally  receiving  and 
undertaking  to  convey  and  deliver  the  freight,  and  not  to  create  any  lia^ 

Vol,  XLIII.  15 
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UlHty  against  any  other  company  for  an  ii^jnry  sustained  by  goods  while  !n 
the  possession  of  the  company  originally  receiving  them. 

An  intermediate  carrier,  who  was  not  a  party  to  the  original  imdertaking  is 
liable,  it  aeemsj  only  as  an  ordinary  carrier,  for  loss  or  damage  arising  while 
the  goods  are  in  his  possession  as  snch  carrier.    JPer  Johnson,  7. 

This  gives  the  owner  his  election,  in  case  of  loss  or  damage,  to  bring  his 
action  either  agamst  the  carrier  with  whom  the  original  undertaking  was 
entered  into,  or  against  the  particular  carrier  in  whose  hands  the  loss  or 
injury  has  occurred.    Per  Johnson,  J. 

The  latter  is  clearly  liable  for  his  own  default,  without  any  aid  from  the 
statute. 

Where  the  plaintiff  delivered  to  the  Western  Rail  Road  Company,  in  Massa- 
chusetts, whose  road  connected  with  that  of  the  New  Tork  Central  Rail 
Road  Company,  at  Albany,  goods  to  be  transported  to  M.  at  Rochester, 
which  goods  were  received  by  M.,  from  the  latter  company,  in  a  damaged 
condition ;  EMy  that  without  further  proof  than  that  of  the  delivery  of  the 
goods  in  good  condition,  to  the  Western  Rail  Road  Company,  the  court 
would  infer  a  delivery  of  the  property,  in  the  same  condition,  by  that  com- 
pany, to  the  New  York  Central  Rail  Road  Company  to  be  transported  by 
the  latter  company,  as  carrier,  to  Rochester;  and  that  enough  was  proved 
to  put  that  company  upon  its  defense,  and  to  authorize  a  recovery,  in  the 
absence  of  any  counter  evidence. 

THIS  is  an  action  brought  for  the  recovery  of  damages 
alleged  to  have  occorred  to  .certain  merchandise,  through 
the  negligence  of  the  defendant  as  a  common  carrier,  on  or 
about  the  first  day  of  February,  1857.  The  property  in 
question,  and  the  claim  for  damage  thereto,  was  assigned  by 
the  vendee,  Milliman,  to  these  plaintiflFs,  before  the  com- 
mencement of  this  action.  The  action  came  on  to  be  tried  at 
the  Monroe  circuit,  in  April,  1864,  before  his  honor  James 
0.  Smith,  justice,  and  a  jury.  The  plaintiffs  proved  that 
January  29,  1857,  Smith,  Palmer  &  Co.  delivered  to  the 
Western  Eail  Eoad  Company  a  case  of  cigars,  directed  in 
substance  to  E.  Milliman,  Eochester,  New  York,  to  be  duly 
forwarded  to  him ;  that  in  February  of  that  year  the  defend- 
ant delivered  the  cigars,  in  bad  order,  to  the  vendee,  Milli- 
man; that  «^the  Western  E.  E.  and  the  N.  Y.  C.  E.  E. 
connect  together  at  Albany;"  also  entries  in  the  defend- 
ant's books  at  Albany,  showing,  in  abreviations,  the  receipt 
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of  the  cigars  ftom  the  western  rail  road  by  the  defendant. 
The  plaintiffs  offered  in  evidence  the  affidavit  of  A.  A. 
Wemple,  general  freight  agent  of  the  defendants  at  Albany, 
explaining  said  entries,  and  admitting  that  there  were  no 
entries  in  the  defendant's  books  at  that  place,  for  1857,  show- 
ing any  damage  to  said  cigars,  which  was  excluded  by  the 
court.  The  plaintiff  further  proved  the  measure  of  damages, 
viz.  $309,  at  that  time,  their  value  in  the  condition  in  which 
they  were  delivered  to  the  vendee  being  nothing  whatever ; 
the  assignment  of  the  bill  of  said  cigars,  and  the  claim  for 
damage  thereto,  to  the  plaintiffs.  The  plaintiffs  having 
rested,  the  defendant  moved  for  a  nonsuit;  which  motion 
was  granted,  A  stay  of  proceedings  for  sixty  days  was 
ordered,  to  enable  the  plaintiffs  to  make  a  case  and  excep- 
tions, to  be  heard  at  the  general  term  in  the  first  instance. 

F.  J.  Mather y  for  the  plaintiffs. 

T.  B.  Strong  J  for  the  defendant. 

By  the  Court,  Johnson,  J.  The  action  was  brought 
against  the  defendant  as  a  common  carrier,  to  recover  dam- 
ages alleged  to  have  been  done  to  the  goods  of  the  plaintiffs' 
assignee,  while  in  the  defendant's  possession  as  such  carrier, 
by  carelessness  and  negligence.  The  plaintiffs,  to  maintain 
the  action,  proved  the  delivery  of  the  property  in  good  order 
to  the  Western  Bail  Boad  Company,  in  Massachusetts,  to 
be  transported  to  B.  Milliman  in  Bochester,  New  York ;  that 
the  rail  road  of  that  company  connected  with  the  defend- 
ant's rail  road  at  Albany ;  that  the  goods  were  delivered  to 
Milliman  at  Bochester  by  the  defendant's  freight  agent  in  a 
condition  so  damaged  as  to  be  entirely  worthless.  He  also 
gave  in  evidence  copies  of  entries  in  the  defendant's  books 
tending,  in  some  degree,  to  show  that  the  goods  were  received 
by  the  defendant  at  Albany  from  the  Western  Bail  -Boad 
Company.    This  evidence  was  uncontradicted.    The  plaiutifib 
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were  nonsuited.  I  am  of  the  opinion  that  the  nonsuit  was 
wrongs  and  should  be  set  aside.  The  defendant's  counsel 
insists  that  there  was  no  evidence  to  show  that  the  prop- 
erty was  in  a  sound  condition  when  it  was  received  by  the 
defendant.  If  this  is  so,  the  nonsuit  was  proper.  The 
plaintiffs  must  of  course  give  evidence  sufficient  to  show  that 
the  goods  were  in  good  condition  when  they  came  to  the 
possession  of  the  carrier,  as  part  of  the  evidence  that  they 
have  been  injured  while  in  the  carrier's  custody.  Merely 
showing  a  delivery  by  the  carrier  in  an  injured  condition  is 
not  enough.  It  must  be  shown  in  what  condition  the  carrier 
received  them,  in  order  to  prove  an  injury  in  his  hands.  This 
may  be  shown  by  direct  affirmative  evidence,  or  by  proof  of 
&cts  and  circumstances  from  which  the  presumption  of  fact 
arises,  that  the  goods  were  in  proper  condition  when  the  carrier 
received  them.  Enough  was,  I  think,  proved  in  this  case  to 
raise  such  presumption.  The  property  was  placed  in  the  pos- 
session of  the  Western  Bail  Koad  Company  in  good  order  and 
condition,  and  until  the  contraiyis  shown,  must  be  presumed  to 
have  continued  in  that  condition  while  in  the  possession  of  that 
company.  It  was  delivered  by  the  defendant,  after  being  trans- 
ported over  its  road  from  Albany  to  Bocheeter,  in  a  damaged 
condition ;  and  the  further  presumption  necessarily  follows, 
that  it  received  the  injury  while  in  the  possession  of  the  de- 
fendant. The  general  rule  is,  that  things  once  proved  to  have 
existed  in  a  particular  state,  are  to  be  presumed  to  have  con- 
tinued in  that  state  until  the  contrary  is  established  by  evi- 
dence, either  direct  or  presumptive.  (Best  on  Presumptions^ 
§  136.  Simper  v.  Van  Middlesworth,  4  Denio,  431.  Walrod 
V.  Ballj  9  Barb,  271.  Cooper  v.  Dederich,  22  id.  516.)  Un- 
less  this  rule  is  to  be  applied  to  goods  delivered,  to  be  trans- 
ported over  several  connecting  rail  roads,  there  would  be  no 
safety  to  the  owner.  It  would  often  be  impossible  for  him 
to  prove  at  what  point  or  in  the  hands  of  which  company, 
the  injury  happened.  But  give  to  such  party  the  benefit  of 
the  presumption  that  the  goods  he  has  delivered  in  good 
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order  in  such  case,  continued  so  until  they  came  to  the  pos- 
session of  the  company  which  delivers  them  at  the  place  of 
destination  in  a  damaged  condition,  and  his  rights  will  be 
completely  protected.  The  burthen  is  then  shifted  upon  the 
latter  company  pf  proving  that  such  goods  came  to  its  pos-* 
session  in  a  damaged  condition,  by  way  of  defense.  This 
proof  the  latter  company  can  always  make,  much  more 
easily  and  readily  than  the  converse  can  be  proved  by  the 
owner.  This  is  in  perfect  harmony  with  a  well  settled  rule 
of  law,  as  an  exception  to  the  general  rule.  The  general 
rule  undoubtedly  is,  that  the  burthen  of  proof  is  always  upon 
the  party  who  asserts  the  existence  of  any  fact  which  infers 
legal  responsibilty.  But  the  exception  is  equally  well  estab- 
lished, that  in  every  case  the  onus  probandi  lies  on  the 
party  who  is  interested  to  support  his  case  by  a  particular 
fact  which  lies  more  particularly  within  his  knowledge,  or  of 
which  he  must  be  supposed  to  be  cognizant.  If  the  subject 
matter  of  a  negative  averment  lies  peculiarly  within  the  knowl- 
edge of  the  other  party,  the  averment  is  taken  as  true,  unless 
disproved  by  that  party.  (1  Oreenl  Ev.  §  79.  1  Stark.  Ev. 
362-365.  Wills  on  Circumstantial  Ev,  183,  184.)  This 
applies  in  all  civil  cases.  A  familiar  instance  is,  the  action 
to  recover  the  penalty  for  the  violation  of  the  exercise  law. 
And  it  applies  also  in  criminal  cases  in  weighing  the  evidence, 
after  slight  evidence  has  been  given,  sufficient  to  raise  the 
presumption  that  the  allegation  is  true,  in  the  absence  of  any 
evidence  to  the  contrary.  In  this  case,  and  all  cases  of  like 
nature,  I  think  it  is  enough  for  the  owner  to  show  that  he 
delivered  the  property  to  the  connecting  road  in  good  condi- 
tion, and  that  the  burthen  is  then  cast  upon  the  company 
delivering  the  goods  injured  of  proving  that  they  were  not 
injured  in  their  possession,  or  that  they  came  to  their  possession 
thus  injured.  This  evidence  in  almost  every  case  is  all  that 
the  owner  can  possibly  give,  inasmuch  as  he  is  not  supposed 
to  accompany  his  property  in  the  transit.  The  defendant 
was  unquestionably  a  common  carrier  in  reference  to  this 
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property^  and  subject  to  all  the  liabilities  of  such  carrier  to 
the  plaintiffs,  though  it  may  have  received  it  from  the  West- 
ern Bail  Boad  Company  alone,  and  upon  its  undertaking  to 
transport  the  property  to  Bochester.  The  statute  (2  B,  S, 
693,  §  67,  5th  ed,)  expressly  makes  any  rail  road  company 
receiving  freight  for  transportation,  subject  to  the  same 
liabilities  as  common  carriers.  The  liability  attaches  upon 
the  receipt  of  the  property  for  the  purpose  of  being  trans- 
ported, and  is  to  the  owner  of  the  freight.  But  this  liability 
is  for  its  own  acts,  or  for  injuries  which  such  freight  receives 
while  it  is  in  its  custody  for  such  purpose,  and  .not  for  the 
acts  of  other  companies  which  may  have  previously  injured 
such  freight.  The  plaintiffs'  counsel  seems  to  insist  that, 
under  §  67  of  the  statute  above  referred  to,  the  defendant 
would  be  liable  to  the  plaintiffs,  even  though  the  goods  were 
injured  while  in  the  possession  of  the  Western  Bail  Boad 
Company,  and  came  to  the  possession  of  the  defendant  in 
the  same  injured  condition  in  which  it  was  delivered  by  the 
defendant  at  Bochester.  But  I  do  not  think  the  statute  was 
intended  to  create  any  such  liability  against  any  company 
except  the  one  which  first  received  and  undertook  to  trans- 
port the  freight.  The  language  is,  "whenever  two  or  more 
rail  roads  are  connected  together,  any  company  owning  either 
of  said  roads  receiving  freight  to  be  transported  to  any 
place  on  the  line  of  either  of  said  roads  so  connected,  shall 
be  liable  as  common  carriers  for  the  delivery  of  such  freight 
at  such  place.'*  It  is  obvious,  I  think,  that  this  was  intended 
to  apply  only  to  the  company  originally  receiving  and  under- 
taking to  convey  and  deliver  the  freight.  In  this  respect  the 
statute  is  only  declaratory  of  the  common  law  obligation  of 
the  carrier  making  the  contract.  He  undertakes  for  all  the 
carriers  intermediate  the  points  of  shipment  and  delivery. 
(Burtis  V.  The  Buffalo  and  State  Line  R,  B.  Co.  24  N.  Y. 
Rep,  269.)  But  an  intermediate  carrier,  who  was  not  a 
party  to  the  original  undertaking,  would,  I  apprehend,  be 
liable  only  as  an  ordinary  carrier,  for  loss  or  damage  arising 
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while  the  goods  were  in  his  possession  as  such  carrier.  This 
gives  the  owner  his  election,  in  case  of  loss  or  damage,  to 
bring  his  action  either  against  the  carrier  with  whom  the 
original  undertaking  was  entered  into,  or  against  the  partic- 
ular carrier  in  whose  hands  the  loss  or  injury  has  occurred. 
There  can  be  no  doubt,  I  suppose,  that  the  latter  is  clearly 
liable  for  his  own  default,  without  any  aid  from  the  statute. 
Courts  may  take  judicial  notice  of  whatever  ought  to  be 
generally  known,  within  the  limits  of  their  jurisdiction. 
(1  GrreenL  Ev.  §  6.)  This  would,  I  think,  include  notice  of 
the  great  lines  of  public  travel  and  transportation  of  prop- 
erty, and  their  connection  with  each  other,  and  the  general 
course  of  trade  and  transportation  through  the  country.  In 
a  case  like  this  the  court  would  infer,  without  further  proof 
than  was  given,  a  delivery  of  the  property  by  the  Western 
Bail  Bead  Company  to  the  defendant  to  be  transported  by 
the  latter,  as  carrier,  to  Eochester.  I  am  clearly  of  the 
opinion,  therefore,  that  enough  was  proved  by  the  plaintiff 
to  put  the  defendant  upon  its  defense,  and  to  authorize  a 
recovery  by  the  plaintiffs,  as  no  counter  evidence  was  given. 
If  these  views  are  correct,  it  follows  that  the  nonsuit  should 
be  set  aside  and  a  new  trial  granted,  with^costs  to  abide  the 
event. 

[Monroe  Gbkbbal  TebHj  December  6, 1864.    E.  Darwin  Smith,  J,  0,  Smith 
and  JohmoHf  Justices.] 
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4S  832{        ThbJ  People,  ex  rel.  Dickinson,  vs.  The  Board  of  Super- 
^^^1  visoRB  OF  Livingston  County  and  others. 

153a  3751 

Thcf  office  of  a  writ  of  oertiorari  is  to  bring  up,  for  review  in  the  superior 
court,  the  record  of  an  inferior  court,  or  of  a  tribunal  exercising  judicial 
ftinctioDS.  It  is  not  the  office  of  the  writ  to  bring  up  the  proceedings  of 
any  other  bodies  or  classes  of  public  officers. 

A  board  of  supervisors,  in  passing  resolutions  to  provide  for  raising  money 
upon  the  credit  of  their  county,  for  the  use  of  said  county,  or  upon  the 
credit  of  any  town  thereof,  for  the  use  of  such  town,  for  ihe  purpose  of  paying 
bounties  to  volunteers  into  the  military  or  naval  service  of  the  United 
States,  under  the  authority  given  by  the  act  of  February  8, 1864,  {ZawSj 
€A.  8,)  are  not  acting  in  a  judicial,  but  in  a  purely  legislative  capacity. 

The  supreme  court  can  neither  affirm  nor  reverse,  or  set  aside,  mere  initia- 
tory resolutions,  of  that  character,  or  make  any  order  in  respect  to  them, 
upon  certiorari. 

A  resolution  passed  at  a  town  meeting,  providing  for  the  raising  of  money  on 
the  credit  of  the  town,  to  pay  bounties  to  rolunteers,  is  not  a  Judicial  act, 
and  can  not  be  affirmed,  or  reversed  or  set  aside,  on  certiorari. 

A  certiorari  will  not  lie  to  bring  up  the  incipient  resolutions  or  proceedings 
upon  which  a  tax  may  ultimately  be  based,  before  any  tax  is  laid,  or  any 
final  a^udlcation  or  determination  is  had  upon  the  matter. 

ABETUBN  being  made  to  the  writ  of  certiorari  issued  in 
this  action,  and  a  motion  being  made  by  the  respondent 
to  quash  such  writ;  the  argument  upon  the  return  and  the 
motion  to  quash  were  brought  and  heard  together.  The 
facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

•     S.  Ghalker  and  Oeo.  F.  Ban/orth,  for  the  relator. 

A.  J.  Abbott  and  T.  R,  Strong^  for  the  respondents. 

By  the  Court  J  E.  Darwin  Smith,  J.  The  writ  of  certio- 
rari in  this  case  is  directed  to  the  board  of  supervisors  of  Liv- 
ingston county,  to  Alfred  Bell,  supervisor  of  the  town  of 
Nunda,  and  to  Whitman  Metcalf,  town  clerk  of  said  town.  It 
recites  that  the  said  board  of  supervisors,  on  the  3d  day  of 
August,  1864,  passed  a  certain  resolution  providing  among 
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othar  things  that  the  treasurer  of  said  county  issue  the  bonds 
of  said  county  to  each  supervisor  of  the  county,  or  borrow 
money  on  said  bonds  for  such  supervisor,  to  pay  a  bounty  not 
exceeding  $300  to  each  recrait  that  shall  be  mustered  into 
the  service  of  the  United  States,  to  the  credit  of  their  respec- 
tive towns,  for  three  years,  and  not  exceeding  $200  to  each 
recruit  mustered  for  one  year.  That  the  board  of  supervisors 
assess  the  bonds  or  money  so  furnished  to  the  towns  respec- 
tively; that  each  person  furnishing  a  substitute  shall  be  enti- 
tled to  said  bounty,  and  each  national  guard  or  militiaman 
shall  be  entitled  to  such  fractional  part  of  any  town  bounty 
corresponding  to  the  fractional  part  of  any  credit  that  may 
accrue  to  such  town  in  consequence  of  actual  services  of  such 
guard  or  militiaman ;  and  also  reciting  that  on  the  2d  day  of 
September,  1864,  the  said  board,  at  a  meeting  duly  convened, 
passed  another  resolution  authorizing  each  town  in  said 
county  to  increase  its  bounty  to  a  sum  not  exceeding  f  1000, 
and  the  treasurer  of  the  county  to  issue  the  bonds  of  the  said 
county  to  each  supervisor,  subject  to  the  regulations  con- 
tained in  the  aforesaid  resolution  passed  August  3,  1864; 
and  also  reciting  certain  proceedings  for  the  calling  and  hold- 
ing of  two  special  town  meetings  in  the  said  town  of  Nunda, 
called  for  the  purpose  of  passing  resolutions  in  conformity 
with  the  foregoing  resolution  to  raise  money  on  the  credit  of 
such  towns  to  pay  bounties  to  volunteers,  at  one  of  which 
meetings  the  voters  refused  to  authorize  the  payment  of 
$1000  to  volunteers,  and  at  the  second  meeting  the  voters 
voted  to  authorize  the  supervisor  to  receive  bonds  from  the 
county  treasurer  to  pay  a  bounty  of  $900  to  each  volunteer 
on  the  credit  of  said  town,  and  referring  to  the  said  resolu- 
tions. Said  writ  required  the  board  of  supervisors  and  the 
supervisor  and  town  clerk  of  the  said  town  of  Nunda  to  make 
return  of  said  resolutions,  and  their  proceedings  thereupon. 
The  return  to  the  writ  accordingly  sets  forth  a  copy  of  the 
resolutions  passed  by  the  board  of  supervisors  and  by  the 
town  meeting  in  Nunda  last  held^  and  the  proceedings  con- 
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nected  therewith,  corresponding  in  terms  with  the  resclutiong 
recited  and  referred  to  in  the  writ. 

A  common  law  certiorari  is  a  judicial  process  directed  to 
an  inferior  court  or  tribunal,  and  brings  up  simply  the  record 
of  the  proceedings  of  such  inferior  tribunal.  Nothing  is  before 
us,  therefore,  upon  this  writ,  except  simply  the  resolutions 
of  the  board  of  supervisors,  and  the  resolution  passed  at  the 
special  town  meeting  in  Nunda,  and  the  calls  or  notices  and 
requests  to  call  such  town  meeting. 

The  office  of  the  writ  of  certiorari  is  to  bring  up  for  review 
in  the  superior  court  the  record  of  an  inferior  court  or  of  a 
tribunal  exercising  judicial  functions.  It  is  not  the  office  of 
the  writ  to  bring  up  the  proceedings  of  any  other  bodies  or 
classes  of  public  officers.  Courts  are  instituted  to  decide 
judicial  questions,  and  superior  courts  review  the  record  and 
proceedings  of  inferior  courts,  or  of  officers  or  tribunals  act- 
ing in  a  judicial  capacity,  and  in  no  other. 

In  passing  the  resolution  brought  before  us  on  this  writ, 
the  board  of  supervisors  were  not  acting  in  any  judicial  capa- 
city. They  were  acting  purely  in  a  legislative  capacity. 
They  were  given  by  section  22  of  the  act  of  February  8, 
1864,  chapter  8,  a  large  legislative  authority  and  discretion. 

They  are  expressly  authorized  and  empowered,  at  any 
meeting  of  said  board  duly  called  and  convened,  to  adopt 
resolutions  to  provide  for  raising  money  upon  the  credit  of 
their  county  for  the  use  of  said  county,  or  upon  the  credit  of 
any  town  thereof,  for  the  use  of  such  town,  for  the  purpose 
of  paying  bounties  to  volunteers  into  the  military  or  naval 
service  of  the  United  States.  It  was,  within  this  grant  of 
power,  a  question  addressed  to  the  discretion  of  the  board  of 
supervisors  and  confided  to  their  judgment  by  the  legislature, 
to  determine  whether  they  would  raise  any  money,  and  if  so 
how  much,  and  in  what  manner  they  would  raise  such  money, 
for  the  purpose  specified  in  such  act.  It  was  not  a  question 
of  a  judicial  nature,  but  one  of  a  clear  legislative  character. 

The  resolutions  passed  by  the  board  wore  acts  or  measures 
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in  the  execution  of  their  legislative  power  over  the  subject. 
They  had  nothing  of  the  character  of  a  judicial  record  or  of, 
judicial  proceedings.  If  the  board  exceeded  the  power  con- 
ferred upon  it,  the  resolutions  were  simply  invalid ;  but  it 
seems  to  me  that  it  would  be  quite  extraordinary  for  this 
court  to  attempt  to  review  them,  or  to  render  any  judgment 
•to  affirm,  or  reverse  or  set  them  aside,  and  this  would  be  the 
only  judgment  we  could  render  upon  the  proceedings  before  us. 
If  there  be  any  defect  or  excess  of  power  in  passing  the  reso- 
lutions, no  one  as  yet  is  injured  by  them ;  and  the  board  may 
not  proceed  to  carry  them  into  effect  They  may  at  a  subse- 
quent meeting  rescind  or  modify  them.  But  if  they  should 
not  do  so,  assuming  that  then  the  resolutions  were  unauthor- 
ized and  void,  when  they  proceed  to  carry  them  into  effect  it 
will  be  time  enough  for  the  relator  to  apply  for  appropriate 
relief  or  redress ;  but  I  do  not  think  we  can  either  affirm  01 
reverse  or  set  aside  mere  initiatory  resolutions  like  these,  or 
make  any  order  in  respect  to  them,  upon  certiorari.  It  is 
undoubtedly  true  that  the  writ  has  been  allowed  and  retained 
in  cases  not  strictly  judicial.  In  some  cases  the  power  of  the 
court  to  award  the  writ,  and  to  review  the  proceedings  of 
courts  and  officers  clothed  with  power  to  affect  the  rights  and 
property  of  the  citizen,  has  been  asserted  in  terms  quite 
sweeping  and  extensive.  Such  are  the  cases  of  Lawton  v. 
ComWs  of  Highways^  (2  CaineSj  182,)  and  LeRoy  v.  The 
Mayor  of  New  York,  (20  John.  436,  and  16  id.  49,  50.) 
Following  these  cases,  this  court,  as  organized  under  the 
former  constitution,  for  many  years  seemed  inclined  to  grant 
the  writ  with  great  looseness,  and  for  the  review  of  most 
kinds  of  official,  ministerial,  executive  and  administrative 
acts,  and  the  proceedings  of  municipal  corporations.  But 
this  course  of  decisions  came  pretty  much  to  an  end  with  the 
cases  of  The  People  v.  The  Mayor  of  New  York,  (2  Hitt,  10,) 
and  In  the  Matter  of  Mount  Morris  Square^  (Id.  14.)  In 
the  former  of  these  cases  Judge  Bronson  said,  'Hhat  a  writ 
of  certiorari  only  lies  to  inferior  courts  and  officers  who  exer- 
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cise  judicial  powers ;"  and  he  disapproved  of  the  case  in  the 
20th  of  Johnson^  and  of  all  that  class  of  cases  where  the  writ 
had  been  held  to  li«  to  review  the  proceedings  of  municipal 
corporations,  in  laying  out  streets  or  making  provision  for 
public  improvements,  and  the  proceedings  of  ministerial  offi- 
cers and  public  bodies.  But  in  the  case  of  the  Matter  of  the 
Mount  Morris  Square^  Judge  Cowen  examined  the  question* 
with  great  care,  and  with  his  accustomed  research.  He  says, 
"the  writ  lies  to  inferior  courts  only,"  and  cites  Bacon's  Ah. 
Certiorari^  13,  and  Case  of  Rex  v.  Lloyd,  {Gold.  Cas.  309,) 
where  the  writ  was  quashed  because  the  order  it  was  brought 
to  review  was  not  judicial.  Judge  Cowen  discusses  the 
question  with  much  ability,  and  I  think  shows  quite  clearly 
that  it  was  a  departure  from  principle  ever  to  have  allowed 
this  writ  to  go  to  review  the  proceedings  of  corporations  and 
other  public  bodies  or  officers  not  acting  judicially,  and  that 
the  proper  office  of  the  writ  is  to  review  %\m^\y  judicial 
decisions  or  determinations.  He  admits  that  the  writ  may 
go  to  assessors  and  other  officers  having  power  to  assess  and 
issue  a  warrant  to  levy  money,  for  they  are  to  a  certain 
extent  ywc?ye«,  and  their  determinations  judicial ;  but  he  held 
"that  this  was  outside  of  the  cases  which  favor  the  writ." 
In  15  Pick.  243,  the  writ  was  disallowed,  the  court  saying 
the  acts  sought  to  be  inquired  of  were  not  judicial.  The 
same  view  is  asserted  in  the  case  of  The  People  v.  the  Board 
of  Health  of  New  Torky  (33  Barb.  346,)  in  which  the  writ 
was  quashed,  Judge  Ingraham  saying,  in  giving  the  opinion 
of  the  court,  "that  he  could  not  adopt  the  conclusion  that  it 
is  in  any  sense  proper  to  review  the  legislation  of  any  body 
having  authority  to  legislate,  even  when  in  the  course  of  such 
legislation  they  might  exceed  the  powers  vested  in  them." 

The  writ  has  recently  been  allowed,  without  question,  to 
correct  errors  of  assessment  in  New  York,  in  the  cases  of 
The  People  v.  Commissioners  of  Taxes  for  New  Tork^ 
(23  N.  T.  Rep.  192;)  The  same,  ex  rel  Hoyt,  v.  The  same, 
{Id.  224,)  and  The  same,  ex  rel.  Bank  of  Commerce,  v.  The 
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same,  (26  id.  163.)  In  this  class  of  cases  the  act  or  decision 
of  the  assessors  is  regarded  e^a  judicial,  and  upon  this  ground 
the  writ  was  allowed  to  go^  and  was  sustained.  The  same 
objection  applies  to  the  proceedings  of  the  town  meeting  of 
Nunda^  and  the  resolution  passed  at  such  meeting.  The  res- 
olution passed  at  such  meeting  was  not  a  judicial  act.  This 
court  can  not  appropriately  affirn^  or  reverse  or  set  aside  a 
mere  resolution  of  a  town  meeting  not  resulting  in  any  judi* 
cial  action  or  decision. 

The  writ  to  the  commissioners  of  taxes  in  New  York  was 
allowed  while  the  roll  was  before  them,  after  the  final  adju- 
dication upon  the  assessment  in  question,  and  while  they  had 
the  power  to  amend  it,  and  conform  it  to  the  judgment  of 
the  court.  The  judgment  rendered  by  the  court  of  appeals  in 
these  cases  was  that  the  judgment  should  be  reversed,  (meaning 
the  judgment  of  the  supreme  court  affirming  the  assessment,) 
and  that  "the  proceedings  be  remitted  with  a  direction  to 
correct  the  assessment  roll.''  To  sustain  the  writ,  there  has 
been  quite  a  tendency  to  enlarge  the  sphere  of  judicial  acts^ 
and  to  regard  almost  every  kind  of  official  act  requiring  or 
involving  the  exercise  of  judgment  or  discretion  as  a  judicial 
act.  But  this,  I  think,  is  a  mistake.  There  is  scarcely  an 
act  of  any  public  officer  or  body,  or  of  persons  clothed  with 
special  powers  by  or  under  the  authority  of  law,  that  does 
not  require  and  involve  more  or  less  discretion.  It  is  simply 
absurd  to  call  all  such  &GtQ  Judicial,  and  apply  to  them  the 
principles  which  govern  the  review  of  the  proceedings  of 
courts  and  of  judicial  officers.  - 

But  if  a  writ  of  certiorari  will  lie  to  a  board  of  supervi- 
sors— and  I  think  it  would  upon  the  same  principle  that  it 
goes  to  assessors — this  writ  is  at  least  premature.  The  writ 
can  not  go  to  a  court  or  inferior  tribunal  till  the  proceedings 
instituted  or  pending  in  such  court  or  tribunal  are  completed 
or  ended.  It  will  only  lie  to  bring  up  the  final  adjudication 
of  such  court  or  tribunal.  (20  John.  80.  Lynde  v.  Noble, 
3  Abb.  194,    26  Barb.  637.) 
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The  final  determination  of  assessors  fixes  the  amount  and 
yaluation  of  property  upon  which  a  taxpayer  is  to  be  taxed. 
It  is  an  adjudication  after  examination  of  the  person  to  be 
assessed,  if  he  appears  before  them,  in  respect  to  the  extent 
of  the  property  possessed  by  him  and  liable  to  taxation.  So 
when  a  board  of  supervisors  finally  assess,  lay  and  levy  a  tax, 
it  is  an  adjudication  that  the  persons  named  in  the  assess- 
ment roll  are  liable  to  pay  the  tax  assessed  to  him,  and  it  is 
a  final  judgment  or  adjudication  against  him,  on  the  subject. 
To  review  such  final  judgment  or  adjudication,  I  have  no 
doubt  that  a  certiorari  will  lie.  Such  writ  will  bring  up  as 
part  of  the  record  all  the  proceedings  which  enter  into  the 
final  adjudication.  If  the  supervisors  in  this  case  had  pro- 
ceeded to  assess,  lay  and  levy  a  tax  upon  the  taxpayers  of 
Livingston  county,  under  the  resolutions  passed  August  3 
and  September  2  aforesaid,  a  writ  of  certiorari  would  clearly 
have  lain  to  them.  Such  writ  would  have  brought  up  their 
resolutions  for  review,  and  all  other  resolutions,  acts  or  pro- 
ceedings entering  into  and  forming  part  of  the  judgment  or 
adjudication,  or  which  in  any  manner  became  part  of  the 
jurisdictional  facts  upon  which  such  adjudication  was 
founded.  The  question  whether  a  writ  of  certiorari  shall 
issue  in  such  case  would  be  one  addressed  to  the  discretion 
of  the  court  alone.  It  is  not  a  writ  of  right,  and  should  not 
be  granted  to  boards  of  supervisors  to  remove  proceedings  in 
assessing  the  general  town  and  county  taxes.  {The  People  v. 
Tlie  Supervisors  of  Alleghany ,  15  Wend,  198.  The  same  v. 
The  Supervisors  of  Queens,  1  Hilly  200.)  But  I  have  no 
doubt  of  the  power.  Quite  clearly  the  writ  will  not  lie  to  bring 
up  the  incipient  resolutions  or  proceedings  upon  which  a  tax 
may  ultimately  be  based,  before  any  tax  is  laid  or  any  final 
adjudication  or  determination  is  had  upon  the  matter.  The 
court  clearly  can  not  reverse,  quash  or  set  aside  proceedings 
not  before  it,  and  can  not  adjudge  proceedings  invalid  which 
have  not  been  had.  It  can  not  anticipate  the  decision  or 
adjudication  of  the  subordinate  tribunal  before  whom  special 
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proceedings  are  pending,  and  annul  them  in  advance.  For 
these  reasons  I  think  the  writ  of  certiorari  issued  in  this  case 
should  be  quashed. 

[MoNBOB  Gbitbbal  Tebh,  December  28, 1864.    /.  #  Smith ,  Wellea  and  J?. 
Jkarmn  8mUh,  Jofltioefl.] 


John  Maqee  and  others  vs.  Geobge  D.  Outleb  and  seyen- 
teen  others,  Supervisors  of  Livingston  county. 

A  Boit  in  equity  against  superrisors  of  a  county,  to  restrain  them  by  a  per* 
petual  ii\junclion  firom  imposing  a  tax  which  will  be  a  lien  upon  the  plain- 
tiffs' lands,  and  a  cloud  upon  the  title  thereto,  can  not  be  sustained  upon 
the  ground  that  it  will  prevent  a  multiplicity  of  suits,  where  it  does  not 
appear  that  any  one  has  sued  the  plaintiffii,  or  threatened  to  sue  them  in  re- 
spect to  such  tax. 

In  such  a  case,  if  the  proceedings  to  levy  and  impose  the  tax  are  illegal  and 
iuTalid  upon  the  face  of  the  record,  a  single  action  at  the  suit  of  the  peo- 
ple, upon  a  common  law  certiorari,  after  the  proceedings  of  the  supervisors 
to  levy  such  tax  are  completed,  will  bring  up  the  whole  proceedings  for 
review,  when  they  can  be  reviewed,  or  set  aside  and  quashed.  The  persons 
whose  lands  are  subject  to  the  tax  can  also  defend  themselves,  in  a  suit  at 
law  against  them,  and  the  proceedings  will  not  constitute  an  apparent  cloud 
upon  their  title. 

Kor  is  it  a  ground  for  equitable  interference  that  the  proceedings  to  impose 
the  tax  are,  or  appear  to  be,  fair  and  valid  upon  their  ftice,  and  that  ex- 
trinsic facts  are  necessary  to  be  proved  in  order  to  establish  the  invalidity 
of  bonds  issued  by  the  supervisors  in  pursuance  of  the  resolution  for  the 
levying  of  the  tax,  which  can  not  be  brought  before  the  court  on  a  writ  of 
certiorari. 

Inasmuch  as  a  certiorari  goes  to  review  a  Judicial  act — a  consummated  judi- 
cial decision — a  proper  return  to  such  writ  will  bring  up,  as  a  part  of  the 
record,  whatever  entered  into,  or  was  necessarily  passed  upon,  in  the  decision 
of  the  question  sought  to  be  reviewed. 

At  a  meeting  of  the  board  of  supervisors  of  the  county  of  L.,  on  the  8d  day 
of  August,  1864,  a  resolution  was  adopted  in  pursuance  of  chapter  8  of  the 
laws  of  1864,  authorizing  the  levying  of  a  tax  to  pay  bounties  to  volunteers, 
by  which  the  county  treasurer  was  authorized  to  issue  the  bonds  of  the 
county  to  the  several  supervisors,  to  pay  bounties  to  recruits  that  should 
be  mustered  into  the  service  of  the  United  States  to  the  credit  of  the  re- 
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In  an  action  apon  a  subscription  paper  for  the  erection  of  an  institution  of 
learning,  the  question  arose  upon  the  evidence,  as  one  of  &ct,  whether  the 
defendants  had  recognized  the  plaintiffs  as  the  legal  body  authorized  to 
proceed  to  erect  the  said  institution,  and  to  enforce  his  subscription,  and 
entitled  to  regard  him  as  requesting  them  to  proceed  with  the  work,  upon 
the  basis  of  the  subscriptions,  and  had  not  waired  all  objection,  if  any  ex- 
isted, to  the  appointment  of  trustees.  Meld,  that  upon  the  assumption  that 
there  was  evidence,  upon  that  issue,  sufficient  to  warrant  the  jury  in  find- 
ing against  the  defendant,  the  liability  of  the  defendant  was  properly  pre- 
sented and  submitted  to  the  jury  upon  the  question  whether  he  had 
recognized  the  plaintiff^  as  duly  organized  and  the  proper  authorities  to 
collect  and  enforce  his  subscription,  and  had  requested  them  to  proceed  in 
the  construction  of  the  edifice. 

And  that  in  this  view,  evidence  showing  that  the  thistees,  upon  whose  action 
the  plaintifib  claimed  to  recover,  were  not  ele^ed  at  M.  the  place  desig- 
nated in  the  subscription,  or  at  any  other  plate,  by  the  association  in  whom 
the  power  of  election  was  vested,  but  that;mnother  board  of  trustees  was 
elected  at  M.,  and  that  the  plaintiff  hadiibt  derived  title  to  the  subscrip- 
tion from  or  through  the  last  mentioned  trustees,  or  the  association,  was  im* 
material,  and  was  properly  excluded. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions  or- 
dered to  be  heard  in  the  first  instance  at  a  general  term. 
The  action  was  brought  to  recover  the  amount  of  several 
calls  upon  a  subscription  for  the  erection  of  an  ^^institution 
of  learning/'  to  which  it  was  alleged  the  defendant  had  sub* 
scribed  $100.  The  subscription  paper  is  set  forth  at  length 
in  The  Wayne  and  Ontario  Collegiate  Institute  v.  Smithy 
{^Q  Barb.  576;)  to  which  case,  and  to  that  of  2%c  same 
plaintiffs  v.  Oreenwoody  (40  Barb.  72,)  reference  is  made, 
for  a  fuller  statement  of  the  facts. 

At  the  close  of  the  plaintiffs'  proofs,  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  following  grounds: 
"Ist.  It  is  not  proven,  on  the  part  of  the  plaintiffs,  that  any 
application  has  been  made  to  the  defendant,  by  any  one  of 
a  board  of  trustees  elected  at  Marion,  agreeably  to  the  terms 
of  the  subscription  signed  by  the  defendant.    2d  The  sub* 
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ficription  was  made  upon  the  faith  of  the  Wayne  Ccnnty 
Baptist  Association  giving  their  patronage  and  support  to 
the  enterprise  of  erecting  a  building  for  and  organizing  an 
institution  of  learning  and  carrying  the  same  forward ;  and 
as  that  association  did  not  give  their  patronage  and  support 
to  the  enterprise,  the  plaintiffs  can  not  recover.  3d.  The 
subscription  was  conditional  upon  the  baptist  association 
keeping  the  institution  in  operation,  and  as  the  condition  has 
not  been  performed,  the  plaintiffs  can  not  recover.  4th.  The 
appointment,  by  the  trustees  of  the  plaintiffs,  of  trustees  in 
the  place  of  trustees  who  had  removed  from  the  county,  and 
the  removal  of  others  for  adverse  action  to  the  majority,  as 
shown  by  the  records  of  the  proceedings  of  the  trustees  in 
evidence,  were  unauthorized  and  irregular;  and  that  the 
action  of  the  pretended  trustees  in  making  calls  upon  *the 
subscriptions  thereafter,  was  inoperative  and  void.  5th.  The 
abandonment  of  the  work  of  erecting  the  building  from  the 
fall  of  1855  to  the  fell  of  1860  relieved  the  defendant  from 
all  obligation  on  his  subscription  in  respect  to  further  pro- 
ceedings for  erecting  the  building.  6th.  The  payment  by 
the  defendant  of  one  call  upon  his  subscription,  as  proved, 
can  not  affect  his  liability  in  regard  to  the  balance  of  the 
subscription ;  certainly  not,  as  it  was  not  with  a  full  knowl- 
edge of  the  facts  that  the  trustees  of  the  plaintiffs  were 
not  elected  at  the  time,  and  place,  by  the  meeting  referred 
to  in  the  subscription.  7th.  The  subscription  was  without 
consideration  and  void.  8th.  If  after  the  suspension  of  the 
work  on  the  building,  the  expenses  then  incurred  were  paid, 
and  the  defendant  declined  to  pay  further  on  his  subscription, 
he  is  not  liable  thereon  in  further  expenditures  or  liabilities 
thereafter.*' 

The  court  denied  the  motion  upon  each  and  every  of  the 
grounds  above  stated,  to  which  ruling  and  decision  the  de« 
fendant's  counsel  excepted.  The  defendant's  counsel  then 
offered  to  prove  that  a  board  of  trustees  was  elected  at  Marion 
by  the  Wayne  County  Baptist  Association;  that  there  was 
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Is  an  action  apon  a  subscription  paper  for  the  erection  of  an  institution  of 
learning,  the  question  arose  upon  the  evidence,  as  one  of  &ct,  whether  the 
defendants  had  recognized  the  plaintiffs  as  the  legal  body  authorized  to 
proceed  to  erect  the  said  institution,  and  to  enforce  his  subscription,  and 
entitled  to  regard  him  as  requesting  them  to  proceed  with  the  work,  upon 
the  basis  of  the  sabscriptions,  and  had  not  waired  all  objection,  if  any  ez^ 
is  ted,  to  the  appointment  of  trustees.  Sdd^  that  upon  the  assumption  that 
there  was  evidence,  upon  that  issue,  sufficient  to  warrant  the  Jury  in  find- 
ing against  the  defendant,  the  liability  of  the  defendant  was  properly  pre- 
sented and  submitted  to  the  Jury  upon  the  question  whether  he  had 
recognized  the  plainUffb  as  duly  organized  and  the  proper  authorities  to 
collect  and  enforce  his  subscription,  and  had  requested  them  to  proceed  in 
the  construction  of  the  edifice. 

And  that  in  this  view,  evidence  showing  that  the  f^stees,  upon  whose  action 
the  plaintifib  claimed  to  recover,  were  not  elated  at  M.  the  place  desig- 
nated in  the  subscription,  or  at  any  other  plabe,  by  the  association  in  whom 
the  power  of  election  was  vested,  but  tJiat^nother  board  of  trustees  wai 
elected  at  M.,  and  that  the  plaintifi^  had  ii6t  derived  title  to  the  subscript 
tion  from  or  through  the  last  mentioned  trustees,  or  the  association,  was  im- 
material, and  was  properly  excluded. 

MOTION  for  a  new  trial,  upon  a  case  and  exceptions  or- 
dered to  be  heard  in  the  first  instance  at  a  general  term. 
The  action  was  brought  to  recover  the  amount  of  several 
calls  upon  a  subscription  for  the  erection  of  an  ^institution 
of  learning/'  to  which  it  was  alleged  the  defendant  had  sub* 
scribed  $100.  The  subscription  paper  is  set  forth  at  length 
in  The  Wayne  and  Ontario  Collegiate  Institute  v.  Smithy 
(36  Barb,  576 ;)  to  which  case,  and  to  that  of  The  same 
plaintiffs  v.  Oreemvoody  (40  Barb.  72,)  reference  is  made, 
for  a  fuller  statement  of  the  facts. 

At  the  close  of  the  plaintiffs'  proofs,  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  on  the  following  grounds: 
'^Ist.  It  is  not  proven,  on  the  part  of  the  plaintiffs,  that  any 
application  has  been  made  to  the  defendant,  by  any  one  of 
a  board  of  trustees  elected  at  Marion,  agreeably  to  the  terms 
ci  the  subscription  signed  by  the  defendant.    2d  The  sub* 
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Bcription  was  made  upon  the  faith  of  the  Wayne  Ccnnty 
Baptist  Association  giving  their  patronage  and  support  to 
the  enterprise  of  erecting  a  building  for  and  organizing  an 
institution  of  learning  and  carrying  the  same  forward ;  and 
as  that  association  did  not  give  their  patronage  and  support 
to  the  enterprise,  the  plaintiflfe  can  not  recover.  3d.  The 
subscription  was  conditional  upon  the  baptist  association 
keeping  the  institution  in  operation,  and  as  the  condition  has 
not  been  performed,  the  plaintiffs  can  not  recover.  4th.  The 
appointment,  by  the  trustees  of  the  plaintiffs,  of  trustees  in 
the  place  of  trustees  who  had  removed  from  the  county,  and 
the  removal  of  others  for  adverse  action  to  the  majority,  as 
shown  by  the  records  of  the  proceedings  of  the  trustees  in 
evidence,  were  unauthorized  and  irregular;  and  that  the 
action  of  the  pretended  trustees  in  making  calls  upon  'the 
subscriptions  thereafter,  was  inoperative  and  void.  5th.  The 
abandonment  of  the  work  of  erecting  the  building  from  the 
fall  of  1855  to  the  fall  of  1860  relieved  the  defendant  from 
all  obligation  on  his  subscription  in  respect  to  further  pro- 
ceedings for  erecting  the  building.  6th.  The  payment  by 
the  defendant  of  one  call  upon  his  subscription,  as  proved, 
can  not  affect  his  liability  in  regard  to  the  balance  of  the 
subscription ;  certainly  not,  as  it  was  not  with  a  full  knowl- 
edge of  the  facts  that  the  trustees  of  the  plaintiffs  were 
not  elected  at  the  time,  and  place,  by  the  meeting  referred 
to  in  the  subscription.  7th.  The  subscription  was  without 
consideration  and  void.  8th.  If  after  the  suspension  of  the 
work  on  the  building,  the  expenses  then  incurred  were  paid, 
and  the  defendant  declined  to  pay  further  on  his  subscription, 
he  is  not  liable  thereon  in  further  expenditures  or  liabilities 
thereafter/' 

The  court  denied  the  motion  upon  each  and  every  of  the 
grounds  above,  stated,  to  which  ruling  and  decision  the  de« 
fendant's  counsel  excepted.  The  defendant's  counsel  then 
offered  to  prove  that  a  board  of  trustees  was  elected  at  Marion 
by  the  Wayne  County  Baptist  Association;  that  there  was 
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no  adjournment  of  this  board  4o  Palmyra ;  and  that  no 
trnsteee  were  elected  at  Macedon  or  Palmyra  by  this  associa- 
tion,  and  that  the  plaintiffs  had  not  derived  title  to  the  subscrip- 
tion from  or  through  the  Marion  trustees  or  said  association. 
To  this  offer  the  plaintiffs'  counsel  objected ;  the  objection 
was  sustained  by  the  court  and  the  evidence  excluded,  to 
which  ruling  and  decision  the  defendant's  counsel  excepted. 
The  jury  found  a  verdict  for  the  plaintiffs,  for  $108.15. 

S.  K.  Williama^  for  the  plaintiffs. 

Strong  dk  Mumford,  for  the  defendant. 

By  the  Court,  E.  Dabwin  Smith,  J.  The  questions 
raised  upon  the  motion  for  a  nonsuit,  on  the  trial  of  this 
action,  have  all,  in  substance,  been  previously  disposed  of  in 
the  case  of  The  same  plaintiffs  t.  Smith,  (36  Barb.  576,) 
and  The  Same  v.  Greenwood,  (40  id,  72.) 

The  chief  question  not  thus  previously  passed  upon,  now 
arises  upon  offers  of  the  defendant  to  give  certain  proof, 
which  was  excluded.  The  defendant  offered  to  show  that  a 
board  of  trustees  was  elected  at  Marion  by  the  Wayne  County 
Baptist  Association ;  that  there  was  no  adjournment  of  the 
board  to  Palmyra ;  that  no  trustees  were  elected  at  Macedon 
or  Palmyra  by  this  association;  and  that  the  plaintiffs 
had  not  derived  title  to  the  subscription  from  or  through 
the  Marion  trustees  or  said  association.  At  another  stage  in 
the  cause,  the  defendant's  counsel  further  offered  to  prove, 
that  'Hhe  trustees  upon  whose  action  the  plaintiffs  claim  to 
recover  in  this  case  were  not  elected  at  Marion,  or  any  other 
place,  by  the  Wayne  County  Baptist  Association ;  and  that 
another  board  of  trustees  was  elected  at  Marion."  These 
propositions  are  substantially  the  same,  and  tend  to  the  same 
end.  They  were  directed  to  disprove  allegations  of  the  plain- 
tiffs' complaint,  and  were  obviously,  for  that  reason,  admis-^ 
Bible,  if  the  allegations  which  they  sought  to  disprove  were 
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essential  to  the  plaintiffs'  right  of  recovery.  It  was  error  to 
exclude  evidence  tending  either  to  prove  or  dbprove  a  mate- 
rial issue  in  the  cause.  The  evidence  offered  must  have  been 
excluded,  by  the  circuit  judge,  upon  the  ground  that  it  did 
not  tend  to  establish  or  disprove  a  material  issue.  When 
this  evidence  was  offered,  the  plaintiffs  had  proved  their  incor- 
poration, by  a  charter  from  the  regents  of  the  university  duly 
granted ;  and  that  the  trustees  named  in  such  charter  met  in 
July,  1855,  and  duly  organized  as  a  board  of  trustees ;  that 
they  proceeded  to  purchase  a  lot  for  their  proposed  college 
building,  and  to  make  contracts  for  the  construction  of  such 
building,  and  to  incur  other  expenses.  That  in  the  fall  of 
that  year  they  made  calls  upon  the  subscribers  upon  their 
subscriptions,  and  that  the  defendant  paid  one  of  such  calls ; 
that  they  made  subsequent  calls ;  and  that  the  defendant  on 
repeated  occasions  recognized  his  subscription  as  binding, 
and,  on  some,  promised  payment ;  that  the  work  had  pro- 
gressed by  degrees,  and  had  been  suspended  from  time  to 
time  for  want  of  funds,  till  they  had  constructed  the  building 
two  stories  high.  Upon  this  and  other  evidence  upon  the  same 
points  the  question  arose,  as  one  of  fact,  whether  the  defend- 
ant had  recognized  the  plaintiffs  as  the  legal  body  authorized 
to  proceed  to  erect  said  collegiate  institute,  and  to  enforce  his 
subscription,  and  entitled  to  regard  him  as  requesting  them 
to  proceed  with  said  work  upon  the  basis  of  his  subscription, 
with  others,  and  had  not  waived  all  objection,  if  any  existed, 
to  the  appointment  of  trustees,  &c.  (17  Soto.  287.)  It  was 
upon  the  assumption  that  there  was  evidence  upon  this  issue 
sufficient  to  warrant  the  jury  in  finding  against  the  defend- 
ant that  the  circuit  judge  doubtless  overruled  the  defendant's 
offers,  as  they  did  not  bear  upon  this  issue.  The  case  was 
submitted  to  the  jury,  and  it  seems  no  objection  or  exception 
was  taken  to  the  charge.  We  must  presume,  therefore,  I 
think,  that  the  question  of  th^  defendant's  liability  was  prop- 
erly presented  and  submitted  to  the  jury  upon  this  distinct 
question,  whether  he  had  recognized  the  plaintiffs  as  duly 
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organized,  and  the  proper  authorities  to  collect  and  enforce 
his  subscription,  and  had,  after  the  incorporation  of  the 
plaintiflfe,  requested  them  to  proceed  with  the  work  of  con- 
structing said  institution.  The  jury  must  be  deemed  to  have 
found  this  issue,  upon  a  proper  submission  to  them,  against 
the  defendant.  Upon  this  assumption,  the  evidence  offered 
by  the  defendant,  and  excluded  as  aforesaid,  was  entirely 
immaterial.  If  the  plaintiffs'  action  had  been  based  entirely 
upon  subscription  papers,  independently  of  the  payment  and 
admissions  of  the  plaintiffs  after  the  charter  had  been 
obtained,  it  would  then  undoubtedly  have  been  necessary 
for  the  plaintiffs  to  show  that  the  trustees  named  in  the 
charter  had  been  duly  appointed  at  the  meeting  at  Macedon 
on  the  30th  of  May,  1855,  or,  as  we  held  in  the  case  of 
Grreentvoody  (supra,)  at  some  meeting  of  the  Wayne  County 
Baptist  Association  duly  continued  by  adjournment  from 
such  meeting  at  Marion. 

But  as  this  case  appeared  at  the  circuit,  where  these  offers 
were  made,  I  think  the  evidence  was  immaterial,  and  that 
the  exception  taken  to  its  exclusion  was  not  well  taken.  If 
given,  it  would  not  have  precluded  the  plaintiffs  from  a  recov- 
ery upon  the  grounds  above  stated,  which  the  defendant  was 
at  perfect  liberty  to  controvert.  The  offer  to  show  that  son^e 
disagreement  afterwards  existed  among  the  baptist  denomina- 
tion, and  that  resolutions  were  passed  at  some  meetings  of 
the  Wayne  County  Baptist  Association  in  1861,  cautioning 
the  public  against  subscriptions  to  or  aiding  the  plaintiffs  in 
the  said  enterprise,  were  properly  excluded.  They  could  not 
discharge  or  affect  the  defendant's  liability.  The  request  to 
the  judge  to  submit  to  the  jury  the  question  whether  the 
work  upon  the  building  referred  to  had  been  abandoned,  was 
properly  denied.  There  was  no  evidence  to  warrant  such  a 
finding;  and  if  there  had  been,  the  defendant  would  be 
responsible,  in  proportion  to  the  other  subscribers,  for  the 
debts  and  expenses  incurred  by  the  plaintiffs. 
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Upon  the  whole  case^  I  think  the  motion  for  a  new  trial 
should  he  denied. 

New  trial  denied. 

[MoKBOB  Obbxsal  Tbbic,  December  6, 1664.    /.  t7.  SaUthf  WeOM  and  B 
Darwm  Smithf  Jiutioefl.) 


I« 


Smith  and  others  va.  The  New  Yobk  Centbal  Rail  Road 

Company.  [^1 

The  owner  of  goods  suing  a  common  carrier  to  recover  damages  for  an  iignry 
happening  to  the  goods  through  negligence,  must  give  evidence  sufficient 
to  show  that  the  goods  were  in  a  good  condition  when  they  came  to  the 
possession  of  the  defendant,  as  a  part  of  the  evidence  that  they  have  heen 
ii^jured  while  in  his  custody. 

Merely  showing  a  delivery  of  the  goods  by  the  carrier,  in  an  injured  condi- 
tion, is  not  enough.  It  must  be  shown  in  what  condition  the  carrier 
received  th^,  in  order  to  prove  an  injury  in  his  hands. 

This  may  be  shown  by  direct  affirmative  evidence,  or  by  proof  of  facts  and 
circumstances  firom  which  the  presumption  of  fact  arises  that  the  goods 
were  in  a  proper  condition  when  the  carrier  received  them. 

Where  property  is  delivered  to  a  rail  road  company,  to  be  transported  by 
t}iat  and  another  company,  over  their  respective  roads,  to  its  place  of  desti- 
nation, it  is  enough  for  the  owner,  in  an  action  against  the  company  dellv* 
ering  the  property,  to  recover  damages  for  negligence,  to  show  that  he 
delivered  the  property  to  the  first  company  in  good  order;  and  the  burthen 
is  then  cast  upon  the  company  delivering  the  goods  thus  ii^ured,  of  prov- 
ing that  they  were  not  injured  while  in  its  possession,  or  that  they  came  to 
its  possession  thus  iujured. 

5he  liability  of  a  rail  road  company  as  a  carrier  of  freight  is  for  its  own  acts, 
or  for  injuries  which  such  freight  receives  while  it  is  in'  its  custody  for  the 
purpose  of  transportation ;  and  not  for  the  acts  of  other  companies  which 
may  have  previously  injured  such  Alight. 

the  provision  of  the  statute,  that  "whenever  two  or  more  rail  roads  are  con-  ,  * 

nected  together,  any  company  ovming  either  of  sidd  roads  receiving  ft-eight 
to  be  transported  to  any  place  on  the  line  of  either  of  said  roads  shall  be 
liable  as  common  carriers,  for  the  safe  delivery  of  such  freight  at  such 
place,"  was  intended  to  apply  only  to  the  company  originally  receiving  and 
undertaking  to  convey  and  deliver  the  i^eight,  and  not  to  create  any  lia- 

Vol,  XLIII.  15 
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fonblanq'Ue's  Eq.  B.  1,  chapter  1.)  The  plaintiffs  here  wew 
not  subject  to  any  peril  of  litigation  from  adverse  parties. 
No  person  has  sued  them,  or  threatened  to  do  so,  in  respect  to 
the  tax  in  question  ;  and  if  the  tax  were  levied  and  collected, 
a  single  action  commenced  by  either  of  them  would  settle  the 
controversy,  so  far  as  we  can  see. 

This  action,  therefore,  can  not  be  sustained  upon  the 
ground  that  it  will  prevent  a  multiplicity  of  suits.  The 
plaintiffs  have  no  grievance  to  complain  of  on  this  head,  and 
i^one  which  calls  for  any  preventive  remedy  from  a  court  of 
equity.  If  the  proceedings  to  levy  and  impose  the  taxes  in 
question  are  illegal  and  invalid  upon  the  face  of  the  record, 
a  single  action  at  the  suit  of  the  people  upon  common  law 
certiorari,  after  the  proceedings  of  the  supervisors  are  com- 
pleted and  consummated,  to  lay  and  levy  such  tax,  would 
undoubtedly  bring  up  the  whole  proceedings  for  review,  when 
they  could  be  reversed  and  set  aside  or  quashed,  and  the 
plaintiffs  could  also  easily  defend  themselves  in  a  suit  at  law 
against  them,  and  they  would  constitute  no  apparent  cloud 
upon  their  title. 

The  other  ground  for  the  equitable  interference  of  this 
court  suggested  is,  that  the  proceedings  to  impose  such  tax 
are,  or  appear  to  be,  fair  and  valid  upon  their  face,  and  that 
extrinsic  facts  are  necessary  to  be  proved  in  order  to  establish 
the  invalidity  o*  the  bonds  issued  to  the  supervisor  of  Grove- 
land,  which  can  not  be  brought  before  the  court  on  writ  of 
certiwariy  to  wit,  the  proceedings  of  the  board  of  enrollment 
set  out  and  detailed  in  the  same  complaint.  It  is  true  that 
a  common  law  certiorari  only  reviews  the  record ;  but  it  is 
quite  a  question  in  many  cases,  what  constitutes  the  record. 
There  has  been  much  contrariety  of  opinion  on  the  question, 
what  is  to  be  deemed  embraced  within  the  record,  and  returned 
as  part  of  it  in  these  cases. 

I  apprehend  that  as  the  certiorari  goes  to  review  a  judicial 
act — a  consummated  judicial  decision — a  proper  return  to 
such  writ  will  bring  up  as  part  of  the  record,  whatever  entered 
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into,  or  was  necessarily  passed  upon,  in  the  decision  of  the 
question  sought  to  be  reviewed.  In  Mullins  v.  The  People, 
(24  N.  Y,  JSep,  399,)  this  question  was  discussed  by  Judge 
Selden,  and  the  court  held  that  in  the  case  of  a  summary 
conviction  the  evidence  must  be  returned,  {See  also  the  Peo^ 
pie  V.  Goodwinj  1  Seld.  568.)  But  assuming  that  the  plain- 
tiffs are  right  upon  this  question,  and  that  upon  certiorari 
the  proceedings  upon  the  enrollment  can  not  be  brought  be- 
fore the  court,  I  will  consider  the  question  whether  these 
proceedings  as  they  appear  before  us,  present  any  matter  for 
equitable  relief  to  the  plaintiffs  within  the  exceptions  to  the 
rule,  as  stated  by  Judge  Johnson  in  Haywood  v.  The  City 
of  Buffalo,  (supra.) 

Assuming  that  the  resolutions  of  the  board  of  supervisors 
of  the  3d  of  August  and  3d  of  September,  and  the  proceed- 
ings of  the  special  town  meeting  of  Groveland,  were  valid, 
and  I  think  there  can  be  no  doubt  of  their  validity,  then  the 
supervisor  of  Groveland  was  duly  empowered  to  receive  from 
the  county  treasurer  the  bonds  of  the  county,  such  bonds,  or 
the  proceeds  thereof,  to  be  used  in  paying  bounties  to  volun- 
teers to  fill  the  quota  of  said  town,  unless  the  intervention 
of  the  draft  on  the  16th  of  September  rendered  such  use  or 
appropriation  of  said  bonds,  or  tiie  proceeds  thereof,  unlaw- 
ful, or,  in  other  words,  had  filled  the  quota  of  said  town  so 
that  no  volunteers  were  thereafter  legally  called  for,  or  could 
be  required  from  said  town.  This  is  the  argument  and  claim 
of  the  plaintiffs  and  their  counsel. 

The  22d  section  of  the  act  of  1864,  (ch.  8,  jp.  25  of  Session 
Laws,)  expressly  authorized  the  board  of  supervisors,  at  any 
meeting  of  said  board  duly  called,  to  adopt  resolutions  to 
provide  for  raising  money  upon  the  credit  of  their  respective 
counties  for  the  use  of  said  county,  or  upon  the  credit  of  any 
city  or  town  thereof  for  the  sole  use  of  said  city  or  town ;  or 
to  impose  a  tax  upon  the  taxable  property  of  their  respective 
Qounties,  for  the  use  of  said  county,  or  upon  any  town  or  city 
for  the  purpose  of  paying  volunteers  into  the  military  or 
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naval  service  of  the  United  States  during  the  war,  &c.  The 
money  to  be  raised  under  this  act  was  to  be  expended  in  pay- 
ing bounties  to  volunteers.  It  could  not  be  lawfully  used 
for  any  other  purpose,  except  as  provided  in  said  act,  in  fur- 
nishing temporary  relief  to  the  families  of  volunteers,  and 
paying  the  incidental  expenses  of  such  volunteering  and  of 
raising  such  moneys. 

The  supervisor  of  the  town  of  Groveland,  in  his  affidavit, 
states  that  soon  after  the  special  town  meeting  held  in  that 
town,  he  commenced  recruiting  for  volunteers  to  fill  the 
quota  of  said  town ;  that  he  recruited  twenty-eight  men,  and 
one  was  credited  said  town  from  an  excess  on  the  former 
quota ;  that  he  received  the  bonds  of  the  county  from  the 
treasurer,  pursuant  to  the  resolutions  of  the  board  of  the  3d 
of  August  and  2d  of  September ;  that  he  paid  all  the  pro- 
ceeds of  such  bonds,  $23,350,  in  filling  the  quota  of  said 
town,  and  that  no  part  or  portion  of  said  bonds,  or  the  pro- 
ceeds thereof,  was  used  for  any  other  purpose,  except  in  the 
payment  of,  or  in  procuring  money  for  the  payment  of  vol- 
unteers to  fill  said  quota.  That  the  twenty-eight  men 
recruited  by  him  were  duly  mustered  into  the  service  of  the 
United  States  as  soldiers  and  volunteers,  and  each  and  every 
one  of  them  was  received  and  credited  upon  the  quota  of  the 
said  town  of  Groveland  as  a  volunteer,  and  received  the 
bounty  paid  by  the  United  States  governnient  to  volunteers, 
as  he  is  informed  and  believes,  and  that  no  one  of  said  twenty- 
eight  men  was  mustered  as  a  substitute  for  any  person. 

I  do  not  see  why  this  is  not  a  complete  compliance  with 
the  statute,  and  the  resolutions  of  the  board  of  supervisors 
and  of  the  town  meeting  of  Groveland.  The  supervisor  has, 
according  to  his  statement,  faithfully  performed  his  duty, 
and  faithfully  disbursed  the  public  money  according  to  the 
express  provisions  of  the  law;  and  I  can  not  see  why  the 
bonds  he  received  and  used  for  this  purpose,  in  the  manner 
stated  by  him,  were  not  properly  received,  lawfully  negoti- 
ated, and  the  proceeds  honestly  applied.     But  it  is  said  that 
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while  this  is  apparently  so,  yet  that  these  moneys  were  really 
expended  to  procure  substitutes  for  the  men  drafted  on  the 
16th  of  September  to  fill  the  quota  of  said  town,  and  that 
after  such  draft  volunteers  could  not  be  lawfully  received  in 
discharge  of  such  drafted  men,  except  as  substitutes,  and 
that  the  money  received  from  these  bonds  could  not  be  law- 
fully paid  for  substitutes.  The  supervisor  .says  that  not  one 
of  the  twenty-eight  men  recruited  by  him  was  received  or 
mustered  as  a  substitute  for  any  other  person ;  that  no  por- 
tion of  the  bonds  or  money  received  from  them  was  used  to' 
procure  substitutes.  While  this  is  or  may  be  so,  it  is  impos- 
sible not  to  see  that  the  volunteers  recruited  by  him  did  serve 
the  purpose,  as  a  whole,  of  supplying  the  place  of  the  twenty- 
eight  drafted  men  from  said  town,  and  saved  any  of  such 
drafted  men  from  the  necessity  of  going  into  the  military  ser- 
vice of  the  country.  The  supervisor  means,  undoubtedly,  that 
not  one  of  the  twenty-eight  men  was  recruited,  received  or 
mustered  into  service  specifically  for  any  other  particular 
man,  or  for  any  one  individual  of  the  drafted  men.  But  I 
have  no  doubt  that  the  spirit  and  intent  of  the  statute,  and 
of  the  resolutions  of  the  board  of  supervisors  and  of  the  town 
meetings  of  Qroveland,  was  entirely  fulfilled  and  complied 
with  in  the  manner  in  which  the  supervisor  procured  volun- 
teers to  fill  the  quota  of  said  town.  Call  the  twenty-eight 
recruits  volunteers  or  substitutes  for  drsifted  men  at  large, 
and  the  law  is  not  violated,  and  the  resolutions  aforesaid  are 
fully  carried  out  and  executed  according  to  their  true  intent 
and  spirit.  The  town  of  Groveland  has  had  its  quota  filled 
without  taking  a  single  drafted  man  from  the  town.  This 
was  the  object  which  the  town  really  had  in  view  in  its  reso- 
lution, and  desired  to  secure.  This  was  wnat  the  resolution 
of  the  board  of  supervisors  and  the  act  of  the  legislature  in 
question  were  passed  to  accomplish.  The  purpose  of  the  leg- 
islature and  the  supervisors,  and  of  the  inhabitants  of  Grove- 
land,  so  far  as  pertains  to  the  action  df  their  town,  was  to 
secure  for  the  military  service  of  the  country  soldiers  who 
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Bhould  freely  enlist  and  voluntarily  enter  the  army  of  this 
United  States,  instead  of  being  compelled  to  resort  to  a  com* 
pulsory  draft.  This  act  and  all  the  acts  referred  to  were 
passed,  and  all  the  resolutions  and  acts  in  the  execution  of 
said  statute  were  in  furtherance  of  this  policy,  and  of  these 
purposes.  I  can  not  see  why  a  man  who  freely  enlists  in  the 
place  of  another,  and  becomes  his  substitute  of  his  own  free 
will  and  accord,  is  not  a  volunteer  within  the  spirit  and 
intent  of  the  act  of  the  legislature,  as  much  as  any  other  man 
who  enlists  under  any  other .  circumstances.  The  draft  is 
used  by  the  government  because  men  are  required,  but  it 
obviously  prefers  volunteers  to  drafted  men,  and  the  draft 
serves  to  stimulate  volunteering. 

I  can  not  see  why  this  is  not  entirely  proper.  A  substi- 
tute, I  think,  is  a  volunteer  according  to  the  spirit  and 
intent  of  the  statute,  and  I  can  not  see  how  it  can  be  held 
otherwise.  The  town  of  Groveland  and  the  county  has  bad 
the  benefit  of  this  doctrine  in  the  practice  of  the  government, 
and  has  no  reason  to  complain  of  any  injustice  in  this  par- 
ticular ;  and  I  think  the  law  has  in  no  respect  been  violated 
in  the  manner  in  which  the  town  was  relieved  from  the  duty 
to  send  twenty-eight  of  its  citizens  against  their  will  into  the 
military  service  of  the  country.  If  I  am  right  in  this  view, 
the  extrinsic  fact  arising  out  of  this  enrollment  and  the  ques- 
tions connected  with  it  present  no  basis  for  the  equitable 
interference  of  this  court,  or  basis  of  jurisdiction  in  this 
action,  within  the  rule  stated  in  Haywood  v.  2%e  City  of 
Buffalo. 

But  the  plaintiffs  present  another  ground  for  equitable 
relief  in  this  suit.  They  claim  that  the  proceedings  of  the 
town  of  Groveland,  and  of  the  other  towns  of  the  county  of 
Livingston,  under  the  resolutions  of  the  3d  of  August  and  2d 
of  September,  create  the  right  on  the  part  of  the  several 
towns  to  be  taxed  only  for  the  amount  of  the  bonds  issued  to 
the  supervisors  of  the  respective  towns,  and  allege  that  the 
board  of  supervisors  are  proceeding  to  treat  all  such  bonds  as 
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8  county  charge,  and  to  impose  and  levy  npon  the  taxable 
property  of  the  county  at  large  a  tax  sufficient  to  pay  the 
same  as  they  mature,  and  have  already,  by  a  vote  of  the 
board,  imposed  and  assessed  about  the  sum  of  $200,000  on 
the  taxable  property  of  sedd  county,  which  will  impose  an 
increased  tax  on  the  said  town  of  Groveland  of  about  $16,000, 
over  and  above  the  $23,350  for  which  the  town  would  be  lia- 
ble if  the  bonds  issued  to  the  supervisor  of  said  town  should 
be  held  valid  and  separately  chargeable. 

It  is  claimed  that  these  facts  or,  some  of  them,  are  essential 
to  present  the  questions  upon  a  certiorari,  and  would  be 
dehors  the  records  Upon  a  certiorari  now  directed  to  the 
supervisors,  they  would  be  required  to  return  the  assessment, 
roll  if  it  is  complete,  and  the  warrant  annexed  thereto,  to- 
gether with  the  resolutions  of  the  3d  of  August,  the  2d  of 
September,  and  of  the  30th  of  November ;  and  all  other  reso- 
lutions and  proceedings  of  said  board,  showing  jurisdiction  to 
impose  said  tax  upon  the  county  at  large.  But  I  have  some 
doubt  whether  a  writ  of  certiorari  to  the  board  of  supervisors 
would  bring  up  any  of  the  proceedings  of  the  towns  respec- 
tively, had  under  the  resolutions  of  the  3d  of  August  and  2d 
of  September.  These  proceedings  would  not  appear  on  the 
&ce  of  the  record  of  the  board  of  supervisors,  as  in  their  de- 
termination to  impose  a  tax  upon  the  county  at  large,  for  all 
the  bonds  issued  under  these  resolutions,  the  proceedings  and 
actions  of  the  respective  towns  of  said  county  under  said  reso- 
lutions are  practically  ignored.  In  this  view  I  do  not  see  how 
we  can  avoid  passing  upon  the  question  whether  the  board  of 
supervisors  are  empowered  or  not  to  impose  a  tax  upon  the 
county  at  large  for  said  bonds,  as  a  county  charge. 

Section  22  of  the  act  of  1864,  empowers  the  board  of  su- 
pervisors of  each  county  to  provide  for  raising  money  to  pay 
bounties  to  volunteers  in  two  ways  :  One  upon  the  credit  of 
the  county,  and  the  other  upon  the  credit  of  the  town.  They 
could  raise  money  by  borrowing  on  the  credit  of  the  county 
or  of  the  respective  towns,  or  by  levying  or  imposing  a  tax 
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Upon  the  taxable  property  of  their  respective  counties,  or  upon 
the  towns  or  cities  of  their  counties  for  such  purpose.  The 
board  of  supervisors  were  entrusted  with  the  whole  subject 
of  declaring  the  manner  and  naode  of  raising  such  moneys  in 
their  discretion. 

The  resolution  of  the  board  of  supervisors,  of  the  3d  of 
August,  provides  for  the  issue  of  county  bonds  to  each  super- 
visor who  might  call  for  the  same,  to  pay  a  bounty  of  $300 
to  each  recruit  that  should  be  mustered  into  the  service  of 
the  United  States  to  the  credit  of  their  respective  towns,  for 
the  term  of  three  years,  and  not  exceeding  $200  to  each  re- 
cruit mustered  for  one  year,  and  $25  premium  or  expense 
money  for  each  recruit  furnished  for  one  year.  This  I  think 
is  a  provision  to  issue  these  bonds  upon  the  credit  of  the 
county,  and  the  bonds  issued  under  it  are  a  county  charge. 
The  money  is  to  be  paid  to  recruits  credited  to  the  respective 
towns,  but  it  is  not  borrowed  or  advanced  on  the  credit  of 
the  towns.  The  money  paid  is  raised  on  these  bonds  for  the 
county ;  when  raised  it  was  county  money.  The  respective 
towns  can  not,  I  think,  be  lawfully  chai^d  for  such  money, 
or  taxed  for  it  individually.  The  resolution  did  not  provide 
for  the  creation  of  town  debts,  or  for  the  issue  of  town  bonds. 

The  supervisors,  in  form  and  in  legal  effect,  provided  in 
and  by  £uch  resolutions  to  raise  money  upon  the  credit  of 
their  county  for  the  use  of  said  county.  They  did  not  pro- 
vide under  the  act  "to  raise  money  upon  the  credit  of  the 
towns  of  this  county  or  of  any  towns  thereof."  They  propose 
to  raise  money  and  allow  the  respective  towns  to  draw  an 
equal  amount  thereof  jpro  rata  to  pay  bounties  to  volunteers 
who  should  be  recruited  in  the  respective  towns,  or  for  such 
towns,  and  be  received  on  its  quota  in  lieu  of  drafted  men  as 
volunteers  into  the  military  service  of  the  country.  There 
are  not  in  this  resolution  any  apt  or  appopriate  terms,  or 
words,  or  phraseology  adapted  to  create  a  town  debt  or  raise 
money  on  the  credit  of  the  respective  towns  of  said  county. 
I  entirely  concur,  on  this  point,  with  the  views  expressed  in 
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the  opinion  of  my  brother  J.  C.  Smith,  in  his  opinion  upon 
the  application  to  dissolve  the  injunction  issued  in  the  case 
of  the  town  of  Ossian,  arising  under  the  act  and  resolution  in 
this  same  county,  (a)  that  the  bonds  authorized  and  issued 
under  the  resolution  in  question,  are  county  bonds  issued  on 
the  credit  of  the  county  solely  and  are,  as  such,  binding  on  the 
-whole  county. 

(a)  "The  case  referred  to  is  the  following : 

Jambs  Faulkneb  and  others  vt.  Ghauncbt  Mstcalf,  Treasurer  of  the  county 

of  Livingston. 

MoTioK  to  vacate  an  li^junction  order,  granted  by  the  connty  Jndge  of 
Livingston,  restraining  the  defendant  from  issuing  to  the  supervisor  of  the 
town  of  Ossian,  in  that  county,  certain  bonds  of  said  county  for  the  purpose 
of  paying  bounties  to  volunteers  under  the  late  call  of  the  president  of  the 
United  States  for  500,000  men. 

The  papers  presented  on  the  motion,  consisting  of  the  complaint  which  is 
verified,  and  affidavits  on  each  side,  establish^he  following  facts :  The  board 
of  supervisors  of  Livingston  county,  at  a  special  meeting  held  on  the  8d  day 
of  August,  1864,  adopted  the  following  resolution  : 

"Whereas  the  president  of  the  United  States  did,  on  the  18th  of  July, 
1864,  call  for  500,000  volunteers ;  therefore,  resolved,  that  the  treasurer  of 
the  county  of  Livingston  be  authorized  to  issue  the  bonds  of  said  county, 
bearing  annual  interest,  to  each  supervisor  who  may  call  for  the  same,  and 
borrow  money  on  such  bonds  for  such  supervisors  as  may  call  for  money,  to 
pay  a  bounty,  not  exceeding  $800,  to  each  recruit  that  shall  be  mustered 
into  the  service  of  the  United  States,  to  the  credit  of  their  respective  towns 
for  the  term  of  three  years  ;  and  not  exceeding  $200  to  each  recruit  muster- 
ed for  one  year  under  said  call ;  and  $25  premium,  or  expense  money,  for 
each  recruit  furnished  for  one  or  three  years." 

At  another  special  meeting,  held  on  the  2d  of  September,  1864,  the  sidd 
board  adopted  the  following  resolution : 

"  Resolved,  That  each  town  in  the  county  of  Livingston  be  authorized  to 
increase  its  bounty  to  a  sum  not  Exceeding  $1000,  and  that  the  treasurer  of 
ibis  county  be  authorized  to  issue  county  bonds  as  each  supervisor  may  call 
for  them,  subject  to  the  same  regulations  as  prescribed  by  the  resolution 
of  this  board  passed  August  3, 1864." 

,  At  a  special  meeting  of  the  electors  of  the  town  of  Ossian,  held  on  the 
22d  of  August,  1864,  resolutions  were  passed  by  a  migority  of  the  elec- 
tors present  and  voting,  authorising  said  town  (1.)  to  pay  a  bounty  of 
$800  for  recruits  for  one  year,  in  addition  to  the  bounties  therefor  author- 
ized by  the  board  of  supervisors,  the  money  to  be  borrowed  on  town  bonds ; 
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The  rOBolatioQ  of  the  3d  of  September  does  not  militate 
against  this  view,  but  to  my  mind  strengthens  it.  That  reso- 
lution allowed  the  town  to  increase  the  bounty  to  $1000. 
This  treated  the  towns  all  alike.  It  left  them  at  liberty  to 
pay  bounties  to  a  common  amount  of  $1000  and  no  more. 
If  the  supervisors  had  contemplated  the  creation  of  town 

(2.)  to  pay  all  bounties  to  any  person  furnishing  an  acoepted  substitute  cred- 
ited on  the  quota  of  the  town ;  (3.)  to  pay  said  bounties  to  each  diafted 
man  entering  the  service ;  and  (4.)  authorizing  the  superyisor  to  use  $100 
extra  bounty,  if  necessary,  to  fill  the  quota  of  the  town ;  the  money  to  be 
raised  in  the  same  manner  as  the  money  to  pay  the  $300  town  bounty. 

At  another  special  town  meeting  of  the  electors  of  said  town,  held  on  the 
14Ui  of  September,  1864,  it  was  voted  by  a  majority  of  27  votes  out  of  133, 
that  no  money  should  be  raised  upon  the  credit  of  the  town  for  the  purposes 
aforesaid. 

At  a  subsequent  special  meeting  of  the  electors  of  said  town,  held  on  the 
26th  of  September,  1864,  the  foUowing  resolution  was  adopted  by  a  vote  of 
118  to  75 : 

"  Resolved,  That  the  town  of  Ossian  increase  its  bounty  for  volunteers  to 
fill  its  quota  of  thirty  under  the  call  of  July  18, 1864,  for  600,000  men,  not 
exceeding  $900  for  each  recruit ;  and  that  the  same  sum  paid  to  recruits  be 
paid  to  persons  volunteering  as  substitutes,  or  to  the  person  procuring  the 
same,  provided  that  such  substitute  is  counted  on  the  quota  of  the  town,  and 
that  the  bonds  for  the  same  be  issued  payable  in  three  yearly  installments, 
commencing  from  the  first  of  February  next,  first  installment  payable  on  the 
first  of  February  next."    ' 

Jaxbb  G.  Skith,  J.  The  evidence  before  me  Is  somewhat  conflicting  in  re- 
spect to  what  took  place  at  the  meeting  of  the  26th  of  September,  but  I  con- 
sider the  fact  satisfactorily  established,  that  the  sense  of  the  meeting  was 
fiurly  and  legally  taken  and  declared  upon  the  question  whether  the  last 
resolution  above  transcribed  should  be  adopted,  and  that  the  insult  of  the 
vote  was  as  above  stated. 

The  plaintiff's  allege  in  their  complaint  that  they  are  taxpayers  in  the  town 
of  Ossian ;  that  the  defendant  is  the  treasurer  of  the  county  of  Livingston ; 
and  that  the  number  of  men  required  to  be  furnished  by  the  town  of  Ossiao 
under  the  call  for  volunteers  is  thirty. 

They  also  allege  in  the  complaint — and  this  is  the  ffitt  of  their  action -r 
that  the  proceedings  of  the  said  several  special  town  meetings  are  illegal 
and  invalid,  and  do  not  authorize  the  county  treasurer  to  issue  the  bonds  of 
the  county  to  the  supervisor  of  said  town ;  but  that,  nevertheless,  said  supe- 
visor  is  about  to  caU  upon  the  treasurer  to  deliver  to  him  the  bonds  of  sai<i 
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debts,  why  restrain  the  towns  in  the  amount  they  should  re- 
spectively pay  for  the  bounties  ?  This  resolution  implies  upon 
its  face  that  the  towns  are  to  draw  from  a  common  fund,  the 
funds  of  the  county,  to  pay  the  bounties,  and  therefore,  they 
are  to  be  treated  equally,  and  each  limited  to  a  given  sum  for 
the  amount,  so  to  be  drawn  or  received  from  the  treasure. 

county  to  the  amount  of  $900  for  each  man  necessary  to  be  furnished  by 
said  town,  and  the  supervisor  intends,  when  the  bonds  are  delivered  to  him, 
to  raise  money  thereon  to  pay  bounties  to  volunteers  or  drafted  men  apply- 
ftkg  upon  the  quota  of  said  town,  *'  making  [such  is  the  language  of  the 
complaint]  the  amount  so  paid  a  tax  upon  the  property  of  said  town." 

The  injunction  restrains  the  defendant  from  issuing  to  the  supervisor  of 
Ossian  bonds  of  the  county  to  a  greater  amount  than  nine  thousand  seven 
hundred  and  fifty  dollars;  thus  recognizing  the  right  of  the  treasurer  to 
issue  to  such  supervisor,  and  of  the  latter  to  receive  and  use,  in  payment  of 
bounties,  county  bonds  to  the  amount  of  three  hundred  and  twenty- five  dol- 
lars for  each  man  of  the  quota  of  said  town,  in  pursuance  of  the  resolution 
of  the  board  of  supervisors,  adopted  in  August,  but  denying  the  right  to 
issue  or  receive  bonds  for  the  payment  of  the  increased  bounties  provided 
for  by  the  resolution  passed  by  the  board  in  September. 

I  have  examined  the  case  thus  presented,  with  the  care  due  to  the  import- 
ance of  the  questions  and  interests  involved  in  it,  and  I  am  of  opinion  that  it 
does  not  justify  the  interference  of  a  court  of  equity  if  that  injunction  should 
be  dissolved.  I  will  state  briefly  ihe  reasons  which  lead  me  to  this  con- 
dnsion. 

The  plaintiffs,  as  taxpayers  of  the  town  of  Ossian,  ask  the  court  to  prevent 
the  issuing  of  the  bonds  in  question  to  the  supervisor  of  that  town,  for  .the 
reason  that  if  they  shall  be  thus  issued,  and  issued  as  proposed  by  such 
supervisor,  a  debt,  illegal  in  reality  but  apparently  legal,  will  thereby  be 
created  against  said  town,  which  the  taxpayers  thereof  will  be  liable  to  pay. 

The  groundwork  of  this  claim,  as  has  been  already  stated,  is  that  the  pro- 
ceedings of  the  electors  of  said  town  at  the  several  special  town  meetings 
are  illegal  and  invalid.  In  my  judgment,  the  proceedings  of  those  meetings 
are  not  material  to  the  validity  of  the  bonds,  or  the  right  of  the  defendant  to 
issue  them,  or  of  the  supervisor  of  Ossian  to  receive  them. 

Assuming,  for  the  purpose  of  the  argument,  the  invalidity  of  the  action  of  • 
the  several  town  meetings,  it  is  difficult  to  perceive  how  the  issuing  of  the 
county  bonds  to  the  supervisor  of  the  town,  in  pursuance  of  the  resolution 
of  the  board  of  supervisors,  can  create  any  actual  or  apparent  liability  against 
the  town.  The  resolutions  of  the  board  of  supervisors,  authorizing  the  treas- 
urer to  issue  said  bonds,  were  adopted  in  pursuance  of  the  provisions  of  sec* 
tion  22,  chapter  8  of  the  laws  of  1864,  {Sm,  Zawt,  1864,  jr.  ^)    It  wiU  be 
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I  am  very  clear  in  the  opinion  that  no  town  debt  was  created 
under  their  resolution  for  any  of  the  bonds  issued  to  the  re- 
spective supervisors  of  said  county.  The  bonds  being  issued 
under  the  authority  of  the  board  of  supervisors  upon  the 
credit  of  the  county,  are  valid  bonds  of  the  county,  and  it  is 
the  right  and  duty  of  the  board  of  supervisors  of  that  county 

seen  by  referring  to  that  section  that  it  anthorizes  the  boards  of  supervisors 
of  the  several  counties  in  this  state  to  adopt  resolutions  to  provide  for  raising 
money  for  the  purpose  of  paying  bounties  to  volunteers,  and  for  certain 
other  purposes  therein  specified,  either  (1.)  by  loan  upon  the  credit  or  ta^ 
upon  the  property  of  their  respective  counties,  or  (2.)  by  a  loan  upon  the  credit 
or  tax  upon  the  property  of  any  city  or  town  thereof.  These  two  modes  of 
procedure  are  separate  and  distinct  each  from  the  other.  The  board  may 
raise  money  in  the  first  mode  by  their  own  independent  action ;  in  the  second 
mode  their  action  is  insufficient,  without  the  concurrent  vote  of  the  town  or 
city  whose  credit  is  pledged  or  property  taxed. 

Again,  money  raised  in  the  first  mode  can  only  be  devoted  to  the  use  of  tJa 
eounty;  money  raised  in  the  second  mode  must  be  appropriated  to  the  sole 
nse  of  the  city  or  town  upon  whose  credit  or  property  it  is  raised.  The 
board  of  supervisors  of  Livingston  expressly  provided,  by  each  of  the  resolu- 
tions in  question,  that  the  moneys  thereby  voted  should  be  raised  by  the 
issuing  of  county  bonds,  that  is,  upon  the  credit  of  the  county.  No  other  mode 
was  provided.  They  did  not  propose  a  tax  upon  the  several  towns,  or  the 
issuing  of  town  bonds.  The  resolution  increasing  the  bounty  to  one  thousand 
dollars,  and  providing  for  raising  it  upon  the  credit  of  the  county,  obviated 
all  necessity  for  action  by  any  town  for  the  purpose  of  raising  money  upon 
Its  own  credit,  unless  it  proposed  to  pay  more  than  one  thousand  dollars 
bounty  to  each  man. 

The  conclusion  is  unavoidable,  that  as  the  board  had  power  independently 
of  town  action,  to  fix  the  amoiml  of  bounties  for  the  whole  quota  of  the 
county,  and  to  provide  for  raising  the  entire  sum  on  the  credit  of  the  county, 
and  as  they  fully  and  properly  exercised  that  power  by  adopting  the  resolu- 
tions in  question,  it  is  not  only  the  right  but  the  duty  of  the  treasurer  to 
issue  and  deliver  to  the  supervisor  of  Ossian  the  amount  of  bonds  in  contro- 
versy, as  directed  by  the  resolutions.  No  charge  will  be  created  thereby 
against  the  town,  and  the  plaintiffs,  as  taxpayers  of  that  town,  have  no  cause 
of  complaint. 

In  coming  to  this  conclusion  I  have  not  overlooked  the  provisions  of  the 
resolution  of  September  2,  authorizing  each  town  in  the  county  "  to  increase 
its  bounty  to  a  sum  not  exceeding  $1000;**  nor  have  I  failed  to  give  atten- 
tion to  the  opinion  of  the  learned  judge  who  granted  the  injunction,  to  the 
effect  that  this  clause  "  contemplated  the  action  provided  by  the  statute,  and 
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to  provide  accordingly  for  their  payment  as  legitimate  public 
debts  of  the  county.  It  is  urged  that  as  the  towns  are  each 
sub-military  districts  from  which  respectively  the  quota  re- 
cruits was  called,  or  in  or  from  which  the  draft  was  to  be 
made,  the  money  raised  by  these  bonds  could  not  legally  be 
raised  from  the  county  at  large,  because  the  money  can  not 

reqinreii  a  vote  of  the  town  that  the  sum  to  be  raised  shall  be  a  charge  upon 
the  property  of  the  town."  The  judge  expressed  serious  doubt  as  to  the 
correctness  of  this  yiew,  and  evidently  adopted  it  with  reluctance. 

Looking  at  the  language  of  the  two  resolutions — and  by  their  language 
alone  can  their  meaning  be  judicially  ascertained — I  can  not  doubt  that  the 
only  intention  legally  perceptible  on  the  face  of  the  resolutions  is  that  which 
I  have  already  stated,  to  wit,  that  the  entire  amount  of  bounty  money,  not 
exceeding  one  thousand  dollars  a  man,  should  be  raised  on  the  credit  of  the 
county,  and  that  it  was  not  contemplated  that  the  towns  should  take  any 
action,  except  to  indicate  what  sum,  not  exceeding  that  amount,  they  would 
respectively  require  to  fill  their  quota.  Even  that  action  was  not  essential 
to  the  validity  of  the  bonds.;  but  if  it  were,  the  resolution  adopted  by  the 
electors  of  Ossian,  at  the  special  town  meeting  on  the  26th  of  September,  was 
unquestionably  sufficient  for  that  purpose. 

It  is  not  material,  in  this  view  of  the  case,  to  consider  whether  the  resolu- 
tion last  referred  to  did  or  did  not  amount  to  a  vote  that  the  money  to  pay 
the  increased  bounties  should  be  raised  upon  the  credit  or  by  a  tax  upon  the 
property  of  the  town.  If  it  be  conceded,  as  claimed  by  the  plaintifi^,  that 
the  electors  merely  voted  that  the  bounty  for  volunteers  credited  tp  thai 
town  should  not  exceed  nine  hundred  dollars,  and  did  not  vote  to  make  it  a 
town  charge,  that  fact  is  a  very  clear  indication  that  they  understood  the 
last  resolution  of  the  board  to  provide  for  raising  the  whole  amount  of  bounty 
money  on  the  credit  of  the  county.  That  such  was  their  understanding  of 
the  resolution  seems  to  be  further  evinced  by  the  fact  that,  after  its  adoption 
by  the  board,  the  electors  voted  that  no  bounty  money  should  be  raised  on 
the  credit  of  the  town,  although  before  its  adoption  they  had  voted  to  raise 
a  bounty  on  the  credit  of  the  town,  in  addition  to  the  county  bounty  pro- 
vided for  by  the  resolution  of  the  8d  of  August.  It  is  also  manifest,  in  this 
view  of  the  case,  that  the  proceedings  of  the  special  town  meeting  of  Sep- 
tember 26  are  not  open  to  the  objection  made  by  the  plaintiff^,  that  the 
power  of  the  electors  over  the  subject  matter  of  those  proceedings  had  been 
exhausted  at  a  previous  meeting.  They  then,  for  the  first  time,  took  the 
action  contemplated  by  the  resolution  of  the  board  of  September  2. 

The  views  above  expressed,  dispose  of  the  whole  case.  It  may  be  well, 
however,  to  notice  a  point  raised  by  the  allegation  in  the  complaint,  thai  the 
supervisor  of  Ossian  intends,  with  the  money  to  be  raised  oo  the  boiids,  "  to 
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be  claimed  or  termed  raised  for  "the  use  of  the  county/' 
since  no  volunteers  or  recruits  are  called  fi-om  the  county  as 
such.     The  legislature  has  settled  this  question. 

It  treats  in  the  act  the  counties  as  they  are,  distinct  politi- 
cal organizations  of  the  state,  and  authorizes  the  supervisors 
thereof  to  provide  to  pay  bounties  for  volunteers  from  the 
limits  of  such  counties.  It  has  thus  declared,  in  legal  effect, 
that  money  raised  by  any  county  under  the  authority  of  the 
board  of  supervisors  of  such  county  to  pay  bounties  to  vol- 
unteers received  and  mustered  into  the  service  of  the  govern- 
ment from  any  town  of  such  county,  is  money  raised  and  ap- 
plied to  the  use  of  such  county. 

If  these  views  are  correct,  no  ground  for  the  interference  of 
this  court  arises  from  the  fact  that  the  board  of  supervisors 
propose  to  tax  the  county  at  large  for  these  bonds  issued 
under  their  authority.  But  this  action  can  not  be  sustained, 
for  other  reasons.  The  plaintiffs  have  no  common  interest  in 
the  subject  in  controversy,  to  entitle  them  to  join  in  the 
action.  They  are  freeholders  and  taxpayers  of  Groveland.  A 
tax  would  be  a  lien  upon  their  respective  lands,  but  not  upon 
any  common  property  owned  by  them.  Parties  so  situated 
can  not  join  in  a  suit  in  equity.  {Boufon  v.  The  City  of 
Brooklyn,  15  Barb.  375.)  But  the  plaintiffs,  if  otherwise 
entitled  to  maintain  the  action,  could  have  no  effectual  relief 

pay  bounties  to  Tolmiteeni  or  drafted  men  applying  on  the  qnota  of  said  town.*' 
It  is  enough  to  say  that  the  bonds  can  not  rightfally  be  used,  except  for  the 
purpose  authorized  by  the  statute  and  the  resolutions  of  the  board ;  but  for 
the  accomphshment  of  that  purpose  the  treasurer  must  be  allowed  to  issue 
them  in  pursuance  of  the  terms  of  the  resolution.  The  court  can  not  re- 
strain the  issuing  of  the  bonds  in  the  mode  prescribed  by  the  proper  authori- 
ties upon  a  mere  apprehension  that  the  public  officer  who  is  designated  to 
veeeiye  them  will  misapply  their  arails. 

As  the  case  is  thus  decided  on  its  merits,  it  is  unnecessary  to  consider  the 
various  questions  of  practice  and  pleading  that  were  discussed  on  the  ar« 
gument. 

The  iij^uaction  is  dissolved  with  ten  doUars  costs  of  the  motion. 

[Ontario  Special  Tebx,  October  11, 1S64.] 
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in  this  suit.  The  action  is  against  the  individual  sapervisors, 
not  against  the  hoard  of  supervisors.  When  a  county  is  to 
be  sued,  the  action  must  he  against  the  hoard  of  supervisors 
and  not  against  the  individual  members.  (10  Wend.  383. 
19  id.  102.    5  Denioy  517.    9  How.  316.) 

The  plaintiflFs  ask  a  perpetual  injunction.  Such  injunction 
would  only  stay  the  defendants,  not  their  successors  in  the 
next  board  of  supervisors,  or  bind  the  county.  The  injunc- 
tion I  think  should  be  dissolved  with  costs. 

[MoxROE  General  Tbbm,  December  28, 1864.  /.  C,  Smith,  WtUei  and  E. 
Darwin  Smith,  Justices.] 


DiLLAYK  V8.  Wilson  and  Craft. 

In  an  action  against  W.  and  C.  to  recover  the  possession  of  one  undivided 
tenth  part  of  one  hundred  acres  of  land,  the  defendants  put  in  separate 
answers.  C.  did  not  set  up,  in  his  answer,  that  he  occupied  and  was  in 
possession  of  only  a  portion  of  the  land ;  that  his  occupation  and  posses- 
sion were  exclusive  and  in  severalty ;  and  that  W.  was  in  the  exclusive 
occupation  and  possession  of  the  remainder.  The  answer  of  W.  contained 
the  necessary  allegations  to  entitle  him  to  raise  the  objection  that  the  action 
could  not  be  maintained  against  the  defendants  Jointly,  and  that  the  plain- 
tiff was  bound  to  elect,  at  the  trial,  against  which  he  would  proceed.  The 
referee  found  that  the  plaintiff  had  title,  in  fee,  to  one  undivided  tenth  part 
of  the  one  hundred  acres  of  land  described  in  the  complaint ;  but  that  W. 
and  C.  were  not  in  the  joint  possession  or  occupancy  of  any  portion  of  the 
land ;  that  by  a  partition  between  themselves,  W.  took  twenty  acres  and 
W.  eighty  acres  thereof,  and  each  entered  into  the  exclusive  possession 
of  his  share. 

Heidi.  That  C.  had,  by  his  answer,  waived  the  objection  that. the  plaintiff 
could  not  maintain  the  action  against  him  and  W.  jointly,  and  that  the 
plaintiff  was  bound  to  elect,  at  the  trial,  against  which  he  would  proceed. 

2.  That  the  defendants  could  not  demur  to  the  complaint  on  the  ground  that 
several  causes  of  action  had  been  improperly  united,  for  the  reason  that  it 
did  not  appear  on  the  face  thereof  that  several  caoses  of  action  had  been 
so  united. 

8.  That  the  plaintiff  was  entitled  to  recover  Against  C. ;  and  that  the  referee 
erred  in  giving  judgment  in  favor  of  C. 

4.  That  there  was  nothing  in  the  case  to  prevent  the  plaintiff  from  electing 
to  proceed  against  W. ;  and  that  he  might  do  so,  on  a  retrial  of  the  action, 
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The  section  of  the  revised  statutes  which  provides  that ''  when  the  action  ii 
against  several  defendants,  if  it  appear  on  the  trial  that  any  of  them  occupy 
distinct  parcels  in  severalty,  or  jointly,  and  that  other  defendants  possess 
other  parcels  in  severalty,  or  jointly,  the  plaintiff  shall  elect,  at  the  trial, 
against  which  he  will  proceed ;  which  election  shall  be  made  before  the 
testimony  in  the  cause  shall  be  deemed  closed ;  and  a  verdict  shall  there- 
upon be  rendered  for  the  defendants  not  so  proceeded  against,"  was  not 
repealed  by  the  code  of  procedure ;  but  relates  to  the  subject  matter  of 
the  action,  and  is  retained  in  force  by  section  455  of  the  code. 

APPEAL  by  the  plaintiff  from  two  judgments  rendered 
against  him  in  favor  of  the  defendants^  separately  and 
severally,  for  costs. 

The  action  was  brought  to  recover  the  possession  of  one  un- 
divided tenth  part  of  100  acres  of  land  situated  in  Chenango 
county.  The  defendants  interposed  separate  answers  by 
different  attorneys.  The  action  was  tried  before  a  referee, 
who  reported  in  favor  of  the  defendauts,  and  upon  his  report 
the  two  judgments  appealed  from  by  the  plaintiff,  were 
entered  in  the  office  of  the  clerk  of  Chenango  county. 

Daniel  Pratt^  for  the  plaintiff. 

D.  K.  Bourne,  for  the  defendant  Craft. 

Lewis  Kingsley,  for  the  defendant  Wilson. 

By  the  Couii;,  Balcom,  J.  The  plaintiff  proved,  and  the 
referee  found,  that  the  plaintiff  had  title  in  fee  to  one  undi- 
vided tenth  part  of  the  100  acres  of  land  described  in  the  com- 
plaint, and  for  which  tenth  part  judgment  was  demanded 
in  the  complaint.  But  the  referee  also  found  that  the 
defendants  were  not  in  the  joint  possession  or  occupancy  of 
any  portion  of  the  land.  That  they  partitioned  the  same 
between  them  prior  to  the  commencement  of  the  action ;  by 
which  partition  the  defendant  Wilson  took  twenty  acres  and 
entered  into  the  exclusive  possession  of  the  same,  and  the  de- 
fendant Craft  took  eighty  acres  and  entered  into  the  exclusive 
possession  of  the  same.     The  partition  was  made  by  the 
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defendants  executing  quitclaim  deeds  to  each  other;  and 
the  division  line  was  indicated  by  a  fence  erected  and  main- 
tained thereon. 

The  referee  decided  that  the  plaintiff  could  not  recover 
against  both  defendants,  because  they  did  not  jointly  pos- 
sess or  jointly  occupy  any  portion  of  the  land  when  the 
action  was  commenced ;  and  that  he  could  not  recover  against 
either  defendant,  for  the  reason  that  he  did  not  elect  on  the 
trial  which  he  would  proceed  against. 

It  is  clear  that  the  plaintiff  could  have  maintained  au 
action  for  one  undivided  tenth  part  of  20  acres  of  the  land, 
against  the  defendant  Wilson  separately,  and  another  for  a 
like  interest  in  eighty  acres  of  the  land  against  the  defendant 
Craft  separately. 

The  referee  was  governed  by  the  section  of  the  revised 
statutes,  which  provides  that  "when  the  action  is  against 
several  defendants,  if  it  appear  on  the  trial,  that  any  of  them 
occupy  distinct  parcels  in  severalty,  or  jointly,  and  that  other 
defendants  possess  other  parcels  in  severalty,  or  jointly,  the 
plaintiff  shall  elect  at  the  trial  against  which  he  will  proceed ; 
which  election  shall  be  made  before  the  testimony  in  the  cause 
shall  be  deemed  closed ;  and  a  verdict  shall  thereupon  be  ren- 
dered for  the  defendants  not  so  proceeded  against/'  (2  R,  8. 
307,  §  29.) 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  above 
provision  has  been  repealed  by  the  code,  which  provides  that, 
"any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved."  (§  118.)  Again,  that  "the  court 
may  determine  any  controversy  between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others 
or  by  saving  their  rights."  (§  122.)  Further,  that  "If  all 
the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgoiient  against  such  defendant,  or 
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defendants^  if  the  action  had  been  against  them  or  any  of 
them  alone/'  (§  136,  sub.  3.)  Also,  that  "Judgment  may  be 
given  for  or  against  one  or  more  of  several  plaintiflFs,  and  for 
or  against  one  or.  more  of  several  defendants,  and  it  may  de- 
termine the  nltimate  rights  of  the  parties  on  each  side  as  be- 
tween themselves ;  and  it  may  grant  to  the  defendant  any 
af^rmative  relief  to  which  he  may  be  entitled.  In  an  action 
against  several  defendants,  the  court  may  in  its  discretion, 
render  judgment  against  one  or  more  of  them,  leaving  the 
action  to  proceed  against  the  others,  whenever  a  several  judg- 
ment may  be  proper."  (§  274.) 

But  the  provision  of  the  revised  statutes  which  I  have 
quoted  relates  to  the  subject  matter  of  the  action,  and  is 
retained  in  force  by  section  455  of  the  code.  That  section  is 
as  follows :  "  The  general  provisions  of  the  revised  statutes, 
relating  to  actions  concerning  real  property,  shall  apply  to 
actions  brought  under  this  act,  according  to  the  subject  mat- 
ter of  the  action  without  regard  to  its  form." 

If  all  the  facts  in  the  case  respecting  the  occupancy  of  the 
land  by  the  defendants  in  severalty  had  been  truly  stated  in 
the  complaint,  they  could  have  demurred  to  it  on  the  ground 
"that  several  causes  of  action  had  been  improperly  united." 
{See  Code,  §  144 ;  Id.  §  167,  sub.  5,  and  last  paragraph  of 
that  section,)  But  when  a  demurrer  is  allowed  on  the  above 
mentioned  ground,  "the  court  may,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  order  the  action  to  be 
divided  into  as  many  actions  as  may  be  necessary  to  the 
proper  determination  of  the  causes  of  action  therein  men- 
tioned."    {Code,  §  172.) 

The  defendants  could  not  demur  to  the  complaint  on  the 
above  mentioned  ground,  for  the  reason  that  it  did  not  ap- 
pear "upon  the  face  thereof,"  that  several  causes  of  action 
had  been  improperly  united.  {Code,  §  144.)  But  by  section 
147  of  the  code,  "when  any  of  the  matters  enumerated  in 
section  144  do  not  appear  upon  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer."    And  it  is  further  pro- 
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Tided  by  the  next  section^  that  ^^If  no  Buch  objection  be 
taken,  either  by  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except  only  to  the  jurisdic- 
tion of  the  court,  and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action." 
{Code,  §  148.) 

The  defendant  Craft  did  not  set  up  in  his  answer  that  he 
occupied  and  was  in  possession  of  only  eighty  acres  of  the 
land,  and  that  his  occupation  and  possession  were  exclusive 
and  in  severalty,  and  that  the  defendant  Wilson  was  in  the 
exclusive  occupation  and  possession  of  the  remaining  twenty 
acres ;  and  of*  course  the  defendant  Craft  waived  the  objec- 
tion that  the  plaintiff  could  not  maintain  the  action  i^ainst 
him  and  the  defendant  Wilson  jointly,  and  that  the  plaintiff 
was  bound  to  elect  at  the  trial  against  which  he  would  pro- 
ceed. This  view  of  the  case  is  sustained  by  the  decision  of 
the  court  of  appeals  in  Fosgate  v.  The  Serkimer  Manufac- 
turing and  Hydraulic  Co.,  (2  Keman,  580.) 

It  follows  that  the  plaintiff  wcus  entitled  to  recover  against 
the  defendant  Craft,  and  that  the  referee  erred  in  giving 
judgment  in  favor  of  such  defendant. 

But  the  answer'  of  the  defendant  Wilson  contains  the 
necessary  allegations  to  entitle  him  to  raise  the  objection 
that  the  action  could  not  be  maintained  against  the  defend- 
ants jointly,  and  that  the  plaintiff  was  bound  to  elect  at  the 
trial  against  which  he  would  proceed. 

There  is  however  nothing  in  the  case  to  prevent  the 
plaintiff  electing  to  proceed  against  the  defendant  Wil- 
son ;  and  he  may  do  so  on  a  re- trial  of  the  action. 

My  conclusion  therefore  is,  that  the  judgment  in  favor  of 
Wilson,  as  well  as  the  one  in  favor  of  his  co-defendant,  should 
be  reversed,  and  a  new  trial  granted;  costs  to  abide  the 
event. 

Decision  accordingly. 

[Bboohb  Gbnbbal  Tbbk,  Joxraary  24,  1865.  Farker,  Mason  and  Bdlcom, 
JoBtices.] 
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The  plaintifitf  recovered  a  jadgment  in  a  jnstice^s  court  for  |140,  damaget 
and  costs.  The  defendant  appealed  to  the  county  court,  stating  in  hif 
notice  of  appeal,  as  required  by  ^  871  of  the  code  of  procedure,  as  amended 
in  1862,  the  particulars  in  which  he  claimed  that  the  judgment  shoulc^haye 
been  more  favorable  to  him,  viz.  that  it  should  have  been  in  his  faror  for 
no  cause  of  action,  and  for  costs.  No  offer  was  made  by  the  respondent, 
to  allow  the  judgment  to  be  corrected,  in  any  of  the  particulars  mentioned 
in  the  notice  of  appeal.  The  action  was  again  tried  in  the  county  court, 
and  the  plaintiffs  recovered  a  verdict  for  $58.  Held  that  the  appellant  was 
not  entitled  to  costs  on  the  appeal,  but  that  the  respondents  were. 

THIS  suit  was  commenced  in  a  justice's  court^  to  recover 
damages  for  injuries  alleged  to  have  been  done  by  the 
defendant  to  the  plaintiffs'  colt^  by  misfeasance  in  driving 
him  into  the  defendant's  yard,  and  by  carelessness,  &c.  It 
resulted  in  a  judgment  for  the  plaintiffs  for  $140  damages 
and  costs.  The  defendant  appealed  to  the  county  court, 
where  the  suit  was  again  tried  and  resulted  in  a  verdict  for 
the  plaintiffs  for  $58.  The  following  are  the  specifications 
in  the  defendant's  notice  of  appeal : 

1st.  That  the  facts  proved  on  the  trial  do  not  show  a  cause 
of  action  in  favor  of  the  plaintiffs  against  the  defendant. 

2d.  That  there  is  no  liability  shown  on  the  part  of  the 
defendant  to  pay  for  the  colt. 

3d.  The  defendant  claims  that  said  judgment  should  have 
been  more  favorable  to  him  in  this  particular,  viz.  that  it 
should  have  been  in  his  favor  for  no  cause  of  action,  and 
for  cost^. 

Upon-  these  facts  the  clerk  of  Chemung  county  refused  to 
tax  the  costs  of  the  appeal  in  the  plaintiffs'  favor,  but  taxed 
them,  under  §  371  of  the  code,  in  favor  of  the  defendant 
This  taxation  was  set  aside  by  Justice  Campbell  on  a  motion 
made  at  a  special  term,  and  the  clerk  was  ordered  to  tax  the 
costs  of  the  appeal  to  the  plaintiffs.  From  that  order  the 
defendant  brought  this  appeal. 
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Smith  dt  Spaulding^  for  the  defendant. 
Smith,  Robertson  &  Fassett,  for  the  plaintiffs. 

By  the  Courts  Mabon,  J.  This  amendment  of  1862,  of 
§  371  of  the  code,  has  introduced  an  entirely  new  practice  in 
regard  to  appeals  from  justices'  judgments  to  the  county 
court.  It  declares  that  in  the  notice  of  appeal  the  appellant 
shall  state  in  what  particulars  he-claims  the  judgment  should 
have  been  more  favorable  to  him.  And  that  within  fifteen 
days  after  service  of  the  notice  of  appeal  the  respondent  may 
serve  upon  the  appellant  and  justice  an  offer,  in  writing,  to 
allow  the  judgment  to  be  corrected  in  any  of  the  particulars 
mentioned  in  the  notice  of  appeal.  Then  the  section  de- 
clares that  the  appellant  may  file  an  acceptance  of  this  offer 
within  five  days,  and  that  the  justice  shall  then  correct  the 
judgment  accordingly,  &c. 

It  then  declares  that  if  such  offer  be  not  made,  and  the 
judgment  in  the  county  court  be  made  more  favorable  to  the 
appellant  than  the  judgment  in  the  court  below,  or  if  such 
offer  be  made  and  not  accepted,  and  the  judgment  be  more 
favorable  to  the  appellant  than  the  offer  of  the  respondent, 
the  appellant  shall  recover  costs.  The  statute  further  .de- 
clares that  the  respondent  shall  be  entitled  to  recover  costs 
where  the  appellant  is  not. 

It  cannot  be  denied  that,  construing  this  statute  according 
to  its  strict  letter,  this  appellant  is  entitled  to  costs  on  the 
appeal ;  for  he  certainly  had  specified  in  his  notice  of  appeal 
in  what  particular  he  claimed  the  judgment  should  have 
been  more  favorable  to  him.  No  offer  was  made  by  the  re- 
spondent, and  the  judgment  in  the  county  court  was  made 
more  favorable  to  the  appellant. 

The  maxim  "  Quce  haerit  in  litera  haerit  in  cortice"  has 
admonished  courts  to  look  beyond  the  mere  letter  of  a  statute, 
for  as  it  is  the  duty  of  courts  to  execute  all  laws  according 
to  their  true  meaning,  that  intend  when  collected  from  the 
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whole  and  every  part  of  the  statute  taken  together^  must  pre- 
vail even  over  the  literal  sense  of  the  terms^  and  control  the 
strict  letter  of  the  law,  when  the  letter  would  lead  to  palpa- 
ble injustice  and  absurdity.  (1  Kei^B  Com.  462.  Smith  on 
Statutes^  p.  662,  §  515.  24  Pich  870.)  The  sound  rule  on 
this  subject  is,  that  whenever  the  intention  of  the  makers 
of  a  statute  can  be  ascertained  it  ought  to  be  followed, 
although  such  construction  seems  contrary  to  the  letter  of 
the  statute;  for  the  reason  that  ^^a  thing  that  is  within  the 
letter  of  a  statute,  is  not  within  the  statute,  unless  it  be  also 
within  the  intention  of  the  law  makers.''  (15  John,  380. 
2  Burr.  786.  4  Qill  &  John.  6.  i  B.  <k  A.  266.  4  id. 
212.  3  Conn.  Bep.  85.  2  Cranch,  399.  Smith  on  Staih 
iUeSy  820.) 

Applying  these  familiar  principles  and  rules  to  the  con- 
struction of  this  37l8t  section,  there  can  not,  it  seems  to  me, 
be  any  doubt  but  that  the  judge  at  special  term  was  right  in 
holding  that  the  appellant  was  not,  but  that  the  respondent 
was,  entitled  to  costs  on  the  appeal. 

This  amendment  was  undoubtedly  introduced  for  the 
purpose  of  putting  a  check  to  further  litigation  between  the 
parties  after  one  trial.  (Fox  v.  Ndlis,  25  How.  Pr.  Bep. 
144.)  And  I  fully  agree  with  the  clear  and  explicit  design  and 
object  of  this  statute  as  stated  in  the  opinion  of  Justice 
Potter  in  Fox  v.  Nellis,  (supra.)  He  says :  "  The  parties 
themselves  are  supposed  best  to  know  whether  the  trial  was 
fair,  and  has  resulted  in  a  just  and  equitable  judgment ;  and 
it  allows  each,  then,  to  become  an  actor  for  the  correction  of 
errors  at  his  own  peril,  of  future  expense  in  case  of  future 
controversy.  The  prevailing  party,  after  having  seen  and 
heard  the  complaint  of  the  other,  is  then  allowed  fifteen  days 
to  consider,  and  within  which  to  determine  the  future  hazards 
of  litigation,  and  to  say  whether  he  will  allow  the  judgment 
to  be  corrected  in  any  of  the  particulars  in  which  his  adver- 
sary complains ;  and  if  so,  how  much  and  to  what  extent 
kis  conscience,  his  judgment  and  his  discretion  are  all  called 
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into  exercise  upon  the  qnestion  of  his  interest.  He  is  not 
bound,  as  a  matter  of  course,  to  make  any  such  offer  of  cor- 
rections ;  he  has  a  right  to  hold  on,  but  at  his  own  risk  and 
peril.  If,  however,  he  fails  to  make  the  offer  of  corrections  ; 
and  if,  upon  a  new  trial,  the  appellant  obtains  a  judgment 
more  favorable  to  himself  than  the  judgment  in  the  court 
below,  the  appellant  recovers  costs  of  the  trial  against  him, 
and  of  course  his  own  costs  in  such  an  event  are  to  be  borne 
by  himself.  This  being  the  penalty,  it  was  doubtless  sup- 
posed that  it  would  have  the  effect  to  keep  the  successful 
party  from  holding  on  to  an  unconscientious  judgment,  or 
carefully  to  consider  whether,  upon  a  fair  or  fuller  develope- 
ment  of  facts,  or  just  trial  upon  the  merits,  a  judgment 
might  not  be  obtained,  less  favorable  to  him  than  the  first. 
This  seems  to  be  the  spirit  and  intent  of  this  section  as  ap« 
plicable  to  all  cases."  And  he  held,  further,  that  the  re- 
spondent was  not  required  to  make  an  offer  which  required 
him  to  abandon  his  judgment  altogether  when  he  was  en- 
titled to  it,  but  for  a  lesser  amount.  Now  it  should  be  borne 
in  mind  that  the  respondent  is  restricted  in  his  right  to 
make  the  offer  to  allow  the  judgment  to  be  corrected  to 
the  very  particulars  mentioned,  in  the  notice  of  appeal.  He 
could  not,  therefore,  in  the  case  at  bar,  make  an  offer,  to 
reduce  this  judgment  if  he  had  desired  to  do  so.  The  only 
offer  he  could  make  was  to  have  it  reversed  and  vacated 
altogether.  This  the  defendant  had  no  right  to  ask,  and 
the  plaintiff  was  under  no  obligation  to  grant  it.  (25  How. 
145.)  It  is  simply  absurd  to  hold  that  the  legislature 
meant  to  compel  a  plaintiff  to  give  up  his  judgment  altogether, 
which  he  was  justly  entitled  to,  simply  because  the  jury 
had  given  him  a  few  dollars  too  much,  or  else  pay  a  bill  of 
costs  on  the  appeal,  in  many  cases  larger  than  the  judgment 
itself  Such  injustice  never  could  have  been  intended  by 
the  framers  of  the  statute.  The  defendant  had  a  right  to 
put  the  respondent  in  the  position  that  would  have  comi>el- 
led  him  to  assume  the  responsibility  of  making  an  offer  to 
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reduce  the  judgment  to  an  amount  which  was  just,  and 
which  he  could  sustain  in  the  appellate  court ;  and  I  agree 
with  Justice  Potter  in  Fox  v.  NeHis,  that  where  the  defend- 
ant in  his  notice  of  appeal  states  that  the  verdict  or  judgment 
is  for  too  large  an  amount^  the  respondent  has  the  responsi- 
bility cast  upon  him  of  offering  to  reduce  it  or  he  subject  to 
costs ;  and  he  must  say  how  much,  and  fix  a  sum  he  can 
sustain  on  the  appeal  As  there  was  no  notice  of  the  kind 
in  this  case,  the  plaintiffs  could  not,  if  they  would,  serve  an 
offer  to  reduce  it ;  and  when  they  could  not  do  so,  no  kw 
should  punish  them  for  not  doing  it.  The  order  appealed 
from  should  be  affirmed,  with  $10  costs. 

[Bbooxe  Gbnbbal  Tbsm,  January  24, 1865.    CmnpheUt  Bdeom^  Parker  and 
MaaoHt  Justices.] 


Livingston  vs.  Painteb,  adm'x,  &c.,  and  Botes. 

H.  being  the  holder  of  a  first  mortgage  made  by  L.  to  secure  |12,000,  the 
principal  snm  of  which  was  then  due  and  payable,  at  the  option  of  H.,  in 
consequence  of  a  default  having  been  made  in  the  payment  of  interest ; 
and  P.  being  the  owner  of  a  second  mortgage  on  the  same  premises,  made 
by  L.,  which  he  was  then  foreclosing;  P.,  in  order  to  prevent  the  threaten- 
ed foreclosure  of  the  first  mortgage,  made  an  agreement  with  H.,  whereby, 
in  consideration  of  H.'s  waiving  his  option  to  consider  the  principal  of  the 
first  mortgage  due,  he  agreed,  1.  To  pay  the  interest,  taxes  and  assessments 
in  arrear;  2.  To  prosecute  the  foreclosure  of  the  second  mortgage;  and 
8.  In  the  event  of  his  buying  the  mortgaged  premises,  "in  his  own  name 
or  otherwise,"  at  the  foreclosure  sale,  subject '  to  the  first  mortgage,  to 
reduce  the  principal  sum  secured  by  the  said  first  mortgage  by  paying 
$8000,  on  account  thereof.  At  the  foreclosure  sale  B.  purchased  the 
mortgaged  premises,  and  took  the  Bherifi''s  deed  in  his  own  name,  at  the 
instance  and  for  the  benefit  of  P.,  and  with  full  knowledge  of  the  agree- 
ment made  by  P.,  and  for  the  purpose  of  enabling  P.  to  evade  the  same. 

Sddy  1.  That  the  agreement  made  by  P.  was  a  lawful  and  valid  agreement, 
for  a  suflBcient  and  lawful  consideration. 

2.  That  the  complaint  showed  a  prima  facie  right  in  H.  to  come  into  a  court 
'of  equity  at  least  for  the  purpose  of  obtaining  a  decree  declaring  Um 
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Bheriff'i  deed  to  B.  to  be  fraudulent,  inoperative  and  yoid,  so  far  as  it  pre* 
vented  the  specific  performance  of  tiie  agreement  of  P.  to  redace  the  first 
mortgage. 
3.  That  a  court  of  equity  having  Jurisdiction  for  that  purpose,  it  could  pro- 
ceed and  decree  a  specific  performance  of  the  agreement  of  P.  to  reduce 
the  first  mortgage  by  paying  93000  on  account  thereof.  Clebkb,  J. 
dissented. 

APPEAL  from  a  judgment  of  the  special  term  dismissing 
the  plaintiff's  complaint.  The  action  was  brought  to 
compel  the  specific  performance  of  an  agreement  entered  into 
between  Hamilton,  the  assignor  of  the  plaintiff,  and  the 
defendant's  intestate.  The  agreement  recited  that  Painter 
was  the  owner  of  a  second  mortgage  for  $12,340  on  cer- 
tain leasehold  premises,  which  he  was  foreclosing;  that 
Hamilton  was  the  owner  of  a  first  mortgage  for  $12,000  on 
the  same  premises,  which  had  become  due  at  Hamilton's 
option,  in  consequence  of  a  default  in  the  payment  of  inter- 
est; and  that  Hamilton  had  agreed  to  waive  this  option. 
In  consideration  of  this  waiver  Painter  agreed,  first,  to  pay 
the  interest  in  arrear;  second,  to  prosecute  the  foreclosure 
of  the  second  mortgage  to  the  earliest  conclusion;  and 
third,  in  the  event  of  his  buying  the  leasehold  premises  ^^in 
his  own  name  or  otherwise,"  at  the  foreclosure  sale,  to  reduce 
the  principal  sum  secured  by  the  first  mortgage  by  paying 
$3000  on  account  thereof.  The  complaint,  after  stating  the 
agreement,  alleged  that  Painter  obtained  a  judgment  for  the 
foreclosure  of  the  second  mortgage,  under  which  the  premises 
were  sold  and  bought  in  the  name  of  the  defendant  Boyes, 
who  obtained  the  sheriff's  deed;  that  Painter  bought  the 
premises  in  the  name  of  Boyes,  for  the  purpose  of  evading 
the  terms  of  his  agreement ;  that  Boyes  paid  no  consideration 
therefor,  and  acted  under  the  direction  of  Painter,  for  whom 
he  was  a  mere  agent  or  trustee,  with  a  ftill  knowledge  of  the 
above  agreement ;  that  Painter  had  failed  to  reduce  the  first 
mortgage  by  paying  $3000  on  account  of  the  same,  and  that 
the  bond,  mortgage  and  agreement  had  been  assigned  to  the 
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plaintiff.  The  relief  prayed  for  was,  first,  that  the  sheriff's 
deed  to  Boyes  be  declared  void,  so  far  as  it  prevented  the 
specific  performance  of  the  agreement ;  second,  that  Painter 
reduce  the  first  mortgage,  by  paying  $3000  on  account 
thereof;  and  third,  for  general  relief.  On  the  trial,  the  court 
dismissed  the  complaint  upon  the  pleadings  and  the  plain- 
tiff's opening,  upon  the  ground  that  it  did  not  present  a  case 
for  equitable  interposition.  The  opinion  of  the  court  is 
reported  in  24  How.  Pr.  B.  231,  and  15  Abb.  Fr.  B.  360. 

Lewis  L.  Delafieldy  for  the  appellant. 

B.  M.  HarringtoUy  for  the  respondents. 

SuTHEKLAND,  J.  The  agreement  of  Painter,  the  holder 
of  the  second  mortgage,  if  he  bought  "in  his  own  name  or 
otherwise,"  at  the  sale  under  the  foreclosure  of  his  mortgage, 
that  then  he  should  and  would  reduce  the  principal  sum 
secured  by  the  first  mortgage,  (held  by  Hamilton  as  execu- 
tor, &c.,)  by  paying  on  account  of  the  same  $3000,  was  a 
lavrful  and  valid  agreement,  for  a  sufficient  and  lawful  con- 
sideration ;  the  consideration  being  the  agreement  of  Hamil- 
ton to  waive  his  option  of  considering  the  whole  principal  of 
his  mortgage  due  and  payable  for  non-payment  of  interest ; 
and  Painter  avers  in  his  answer,  that  Hamilton  in  fact 
waived  his  option  to  consider  the  whole  principal  due,  by 
actually,  soon  after  the  making  of  the  agreement,  receiving 
from  him  the  interest.  It  is  easy  to  see  that  this  waiver  of 
Hamilton,  of  his  right  to  foreclose  his  mortgage  for  the  whole 
principal  and  interest,  might  be,  and  probably  was,  very 
beneficial  to  the  holder  of  the  second  mortgage.  The  com- 
plaint alleges,  in  subtance,  that  on  the  sale  under  the  fore- 
closure of  Painter's  mortgage,  the  defendant  Boyes  purchased 
the  mortgaged  premises  or  interest,  and  took  the  sheriff's  deed 
in  his  name,  at  the  instance  and  for  the  benefit  of  Painter, 
and  with  full  knowledge  of  the  agreement  between  Hamilton 
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and  Painter,  for  the  purpose  of  enabling  Painter  to  ievade  the 
agreement ;  and  that  Boyes  paid  no  money,  but  gave  a  mort- 
gage to  Painter  for  the  whole  amount  of  the  purchase  money. 
The  specific  relief  asked  by  the  complaint  is,  1st,  that  the 
sheriff's  deed  to  Boyes  be  declared  fraudulent,  inoperative 
aud  void,  so  far  as  it  prevents  the  specific  performance  of  the 
agreement  by  Painter  to  reduce  the  principal  of  the  first 
mortgage  by  paying  the  $3000  on  account  thereof;  2d,  that 
the  defendant  Painter  be  adjudged  to  reduce  the  principal 
of  the  mortgage  by  paying  the  $3000  on  account  thereof. 
The  complaint  also  asks  for  general  relief. 

It  is  plain,  I  think,  that  the  complaint  shows  a  prima; 
facie  right  in  the  plaintiff  (Hamilton's  assignee)  to  come  into 
a  court  of  equity  at  least  for  the  purpose  of  obtaining  the 
relief  first  specifically  asked  for ;  and  if  so,  it  is  perfectly 
clear  that  a  court  of  equity  having  jurisdiction  for  such  pur- 
pose could  proceed  and  give  the  relief  secondly  specifically 
asked  for,  though  the  plaintiff  might  have  obtained  such  last 
mentioned  relief  in  a  court  of  law.  But  I  do  not  see  how 
the  plaintiff  could  have  obtained  this  relief  in  a  court  of  law. 
The  relief  is,  that  Painter  be  decreed  to  reduce  the  principal 
of  the  mortgage,  according  to  his  agreement,  by  paying  $3000 
on  account  of  the  principal.  Certainly  a  court  of  law  could 
not  grant  this  relief.  The  plaintiff  asks  for  a  specific  per- 
formance of  his  agreement,  and  I  think  the  pleadings  show, 
prima  facie,  that  he  has  a  right  to  it. 

I  do  not  see  how  the  plaintiff  could  recover  any  thing 
beyond  nominal  damages,  at  law,  without  showing  that  his 
mortgage  had  been  foreclosed  for  the  whole  principal,  and 
that  the  mortgaged  premises  or  interests  did  not  bring  suffi- 
cient to  pay  the  mortgage. 

It  appears  to  me  that  the  plaintiff's  complaint  was  inad- 
vertently dismissed  as  it  was,  on  his  opening  and  the  plead- 
ings, and  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

Vol.  XLIII.  18 


43    274 
TOhMll 


274  CASES  IN  THE  SUPREME  COURT. 

Swift  r.  Opdyke. 

Ikgbaham^  J.  Even  if  the  prayer  in  the  complaint  was 
merely  for  a  sum  of  money^  the  facts  set  out  therein  show  a 
good  cause  of  action  in  equity,  on  which  the  plaintiff  was 
entitled  to  relief.  If  so,  and  the  court  had  jurisdiction,  it 
could  give  such  relief  as  the  party  was  entitled  to,  including 
a  judgment  for  money,  if  proper.  I  concur  in  reversing  the 
judgment. 

Clxbke,  J.  dissented. 

New  trial  granted. 

[New  Tobk  Givibal  Tmbu,  Febmary  6,  1865.  In^aham,  CUtU  and 
SMtrUmtf,  Justioet.] 


Swift  and  others  vs.  Opdtke  and  others. 

Where  a  contract  Is  made,  for  the  sale  and  deliyery  of  two  different  i>arcel8 
of  goods,  to  arrire  in  different  ships,  at  different  periods  of  time,  each  por- 
tion of  the  contract  is  complete  in  itself,  without  reference  to  the  other. 

Though  the  parties  may,  by  express  terms,  make  snch-  a  contract  not  only 
one  and  the  same  but  also  indivisible,  yet  if  nothing  of  the  kind  appears, 

,  showing  that  the  time  of  payment  is  to  be  deferred  until  the  delivery  of  all 
the  goods,  it  will  not  be  assumed  that  the  two  distinct  parts  of  the  con* 
tract  were  intended  to  be  dependent  on  each  other.  The  implication  must 
be  pliun  and  unmistakable,  to  Justify  such  a  conclusion. 

Whether  such  a  transaction  be  deemed  one  and  the  same  contract,  and  yet 
divisible,  or  whether  it  be  deemed  two  distinct  and  separate  contracts,  the 
delivery  of  a  portion  of  the  goods  will  take  the  claim  for  the  value  of  that 
portion  out  of  the  statute  of  frauds. 

In  the  one  case,  it  will  amount  to  a  part  performance,  and  !n  the  other  to  an 

,  entire  performance  of  one  of  the  contracts,  the  acceptance  of  a  portion  of 
the  goods  being  a  waiver  of  the  right  to  the  whole. 

THIS  was  an  action  for  the  price  of  goods  sold,  amounting 
in  value  to  $3465.75. 
There  were  two  causes  of  action  alleged  in  the  complaint 
First.  For  the  price  of  seven  bales  of  eight-pound  blanketa 
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and  of  one  bale  of  seyen-pound  blankets.  Second.  For  the 
price  of  five  bales  of  seven-pound  blankets.  On  the  second 
cause  of  action,  the  plaintiffs  recovered.  On  the  first,  the 
jury,  under  the  instruction  of  the  court,  rendered  a  verdict 
against  them  so  far  as  the  eight-pound  blankets  were  con<- 
cemed.  On  a  case  and  exceptions,  they  moved,  at  special 
term,  for  a  new  trial,  which  was  denied,  pro  forma^  and  the 
present  appeal  was  from  that  denial.  The  only  question  here 
was,  as  to  tl\e  right  to  recover  for  the  eight-pound  bales.  The 
actual  delivery  of  these  bales  was  undisputed,  and  there  was 
no  dispute  about  their  quality  or  value  ;  but  the  defense  was 
that  they  formed  part  of  an  entire  quantity  of  twenty-two 
bales  in  all,  alleged  to  have  been  contracted  for  by  the  de- 
fendants in  August,  1861 ;  that  the  whole  quantity  so  con- 
tracted for  had  not  been  delivered,  and  that  therefore  the 
seven  bales  delivered  were  practically  forfeited  to  the  defend- 
ants. The  proof  showed  that  in  August,  1861,  the  plaintiffs 
were  expecting  the  arrival  in  New  York  from  England  of  two 
parcels  of  eight-pound  blankets — one  shipment  to  embrace 
eight  bales,  and  the  other  to  embrace  fourteen  bales.  The 
eight  bales  were  to  come  by  the  Yorkshire,  which  sailed  July 
15,  1861 ;  the  remaining  fourteen  were  to  come  by  the  packet 
that  followed  the  Yorkshire.  The  plaintiffs  offered  these  two 
shipments  for  sale  to  the  defendants,  and  the  parties  had 
several  conversations  about  them,  which  ended  on  August  23d, 
by  the  defendant  Opdyke  saying  to  one  of  the  plaintiffs,  "we 
will  take  the  eight-pound  blanket^.''  The  defendants  had, 
in  the  meantime,  sold  the  fourteen  bales  embraced  in  the 
second  shipment.  It  was  a  question  on  the  trial  whether  the 
plaintiffs  had  not  notified  the  defendants  of  this  sale.  The 
plaintiffs  contended  that  they  had  done  so ;  the  defendants 
contended  the  contrary.  On  August  28th,  five  days  after  the 
oral  negotiation  was  concluded,  as  above  stated,  the  Yorkshire 
arrived.  Only  seven  bales  equal  to  the  sample  arrived  in  her, 
and  these  seven  were  delivered  directly  from  her  to  the  de- 
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fendants  at  their  store.  These  are  the  bales  the  price  of 
which  is  sued  for.  An  eighth  bale  arrived,  but  it  was  not 
delivered  nor  accepted,  because  it  turned  out  to  be  of  an  in- 
ferior quality.  There  was  no  evidence  that  the  sale  or  delivery 
was  made  upon  credit.  The  bill  for  the  seven  bales  delivered 
was  sent  to  the  defendants  August  31.  A  demand  for  payment 
for  those  goods  wtis  subsequently  made,  and  before  the  arrival 
of  the  second  shipment  the  defendants  asked  for  a  bill  for  what 
had  already  been  delivered.  The  defendants  co^^tended  that 
the  oral  contract  was  for  the  sale  and  delivery  of  the  whole 
twenty- two  bales,  and  that  the  delivery  and  acceptance  of  the 
seven  bales  sued  for  made  that  contract  binding  and  valid 
within  the  statute  of  frauds.  The  court  submitted  the  ques- 
tion to  the  jury  whether  the  defendants  had  a  right  to. under- 
stand that  the  (oral)  contract  embraced  the  twenty- two  bales, 
and  whether  the  goods  were  delivered  in  pursuance  of  that 
understanding,  and  instructed  them  that  in  that  case  the 
plaintiflFs  could  not  ask  pay  for  the  goods  delivered  until  they 
should  have  delivered  the  remainder,  and  that  the  (oral)  con- 
tract being  for  a  larger  quantity  than  they  delivered,  the 
plaintiffs  must  perform  their  part  of  the  agreement  before 
they  can  exact  such  performance  on  the  part  of  the  defend- 
ants. To  this  instruction  the  plaintiffs  excepted.  The  court 
also,  without  any  instruction  to  the  jury  as  to  what  acts 
would  constitute  a  waiver,  charged  them  that  if  the  (oral) 
contract  was  for  only  eight  bales,  and  there  was  a  delivery  of 
only  seven,  with  a  waiver  of  the  eighth,  the  plaintiffs  were 
entitled  to  recover  for  the  seven,  but  if  there  was  no  such 
waiver,  the  plaintiffs  were  not  entitled  to  recover  at  all ;  to 
the  latter  part  of  which  instruction  the  plaintiffs  excepted, 
and  the  court,  under  the  plaintiffs'  exception,  declined  to 
charge  that  certain  conversations  between  the  parties,  which 
had  been  given  in  evidence,  constituted,  if  truly  stated,  a 
waiver  of  the  delivery  of  one  bale  out  of  the  first  shipment. 
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F,  N,  Bangs,  for  the  appellants. 

David  Dudley  Fieldy  for  the  respondents. 

By  the  Court,  Clerke,  J.  I  think  the  judge  erred  in  tell- 
ing the  jury  "  that  if  they  came  to  the  conclusion  that  if  the 
contract  was  to  deliver  twenty-two  bales  of  these  goods, 
then  the  plaintiffs  were  not  entitled  to  recover  for  the  seven 
bales  of  the  eight-pound  goods  that  were  delivered."  Even 
supposing  the  contract  to  be  one  and  the  same,  it  was  for  the 
sale  and  delivery  of  two  different  parcels,  to  come  in  different 
ships,  at  different  periods  of  time.  Each  portion  of  the  con- 
tract, therefore,  was  complete  in  itself  without  reference  to 
the  other.  Undoubtedly,  the  parties  could,  by  express  terms, 
make  this  contract  not  only  one  and  the  same,  but  also  in- 
divisible. But  nothing  of  this  kind  appears :  nothing  was 
even  said  showing  that  the  time  of  payment  was  to  be  de- 
ferred until  the  delivery  of  the  twenty-two  bales.  We  have 
no  more  reason  in  this  case  than  the  court  had  in  Tipton  v. 
Feitner,  (20  N,  Y.  Bep.  423,)  to  assume  that  the  two  distinct 
parts  of  the  contract  were  intended  to  be  dependent  on  each 
other;  and,  as  was  said  in  that  case,  "the  implication  must 
be  plain  and  unmistakable,  to  justify  such  a  conclusion,  as 
its  effect  would  be  to  impose  upon  the  plaintiff  a  heavy 
penalty  or  forfeiture/' 

The  redress  to  the  defendant  for  the  failure  of  the  plaintiff 
in  not  completing  the  contract,  would  be  by  a  separate  action 
for  damages,  or  by  a  counter-claim  in  this  action. 

Whether  this  transaction  may  be  deemed  one  and  the  same 
contract  and  yet  divisible,  or  whether  it  may  be  deemed  two 
separate  and  distinct  contracts,  the  delivery  of  the  seven  bales 
took  the  claim  for  the  value  of  these  bales  out  of  the  statute 
of  frauds.  In  the  one  case  it  amoimted  to  a  part  perform- 
ance :  the  purchaser  having  complied  with  the  statute  in  ac- 
cepting part  of  the  goods.  It  is  not  necessary,  at  least  it  is 
not  provided  in  the  statute^  that  the  acceptance  shall  be 


278  CASES  m  the  supreme  court. 

The  People  r.  Court  of  Common  Pleas  of  N.  T. 

Bimultaneous  with  the  contract  If  this  transaction  may  be 
deemed  to  consist  of  two  distinct  contracts,  the  delivery  of 
the  seven  bales  amoanted  to  an  entire  performance  of  one  of 
the  contracts ;  the  acceptance  of  these  bales  being  a  waiver 
of  the  right  to  eight.  The  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

[Nbw  Yobk  Gehbbal  Tbbm,  Feboarj  6, 1866.    Jh^aham,  CUrke  and  Suth- 
0rUmd,  JasUoes.] 


The  People,  ex  rel.  The  New  York  Consolidated  Stage  Com- 
pany V8.  The  Court  of  Common  Pleas  for  the  city  and 
county  of  New  York. 

The  awarding  of  a  writ  of  prohibition  is  discretionary.  A  jndge  of  the  su- 
preme court  may  refuse  to  grant  the  writ,  at  chambers,  or,  which  is  the 
same  thing,  may  revoke  a  writ  which  he  has  inadvertently  issued. 

The  writ  is  granted  by  the  superior  courts  of  Westminster,  and  in  New  York 
by  the  supreme  court  alone,  to  prevent  inferior  courts  fVom  exceeding  their 
Jurisdiction. 

Although  the  supreme  court,  in  the  exercise  of  its  supreme  superintending 
power  over  all  other  courts  of  original  jurisdiction  in  the  state,  will  issue 
the  writ  where  visitorial  or  any  other  authority  is  usurped,  it  will  re- 
fuse it  where  the  general  scope  or  purpose  of  the  action  is  within  the  Juris- 
diction of  the  inferior  court ;  an  overstepping  of  its  authority,  in  a  portion 
of  its  Judgment,  or  any  other  error  in  its  proceedings,  being  a  ground  of 
appeal  or  review,  but  not  of  prohibition. 

The  court  of  common  pleas  for  the  city  and  county  of  New  York,  being  in- 
trusted with  equity  powers  in  cases  of  fraud,  as  ample  as  those  of  the 
supreme  court,  has  Jurisdiction  of  an  action  to  set  aside,  as  fhiudulent,  an 
assignment  made  for  the  benefit  of  creditors,  and  to  enjoin  the  assignee  firom 
holding  possession  of,  or  interfering  with,  the  assigned  property. 

To  grant  a  writ  of  prohibition,  in  such  an  action,  would  be  an  attempt  to 
deprive  the  common  pleas  of  a  Jurisdiction  which  the  law,  in  its  wisdom, 
has  thought  proper  to  give  it    Fer  Clbbkb,  J. 

APPEAL  from  an  order  made  at  chambers,  setting  aside  a 
writ  of  prohibition.     The  writ  was.  granted  by  the  court, 
on  motion,  made  ex  parte,  to  restrain  the  court  of  common 
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pleas^  the  judges  thereof,  and  Hugh  Smith  and  John  Kerr 
from  proceeding  in  an  action,  brought  by  Smith  and  Kerr  in 
that  court,  to  set  aside  an  assignment  of  the  property  &c.  of 
the  New  York  Consolidated  Stage  Company  to  Augustus 
Schell  for  the  payment  of  debts,  and  for  a  receiver  of  the 
property  &c.  of  the  said  company,  being  an  incorporated 
company  doing  business  in  the  city  of  New  York.  A  mo- 
tion had  been  made  for  a  receiver,  and  granted,  but  the  order 
had  not  been  entered.  The  complaint  was  made  a  part  of  the 
moving  papers,  upon  which  the  motion  to  set  aside  the  writ 
of  prohibition  was  made  and  granted.  The  property  assigned 
was  ^'all  the  horses,  mares,  stages,  sleighs,  vehicles,  harness, 
stables,  licenses,  goods,  chattels,  credits  and  effects  belonging 
to  the  party  of  the  first  part,  including  the  lease  of  the 
premises  on  Thirty-ninth  street  and  Broadway,  upon  which 
their  stables  are  erected,  and  all  the  property  and  estate  real, 
personal  and  mixed,  of  every  description  and  wheresoever 
situated."  The  order  granted  was  for  the  relators  to  show 
cause  why  ^^a  receiver  should  not  be  appointed  by  the  court  to 
take  charge  of  the  property  and  effects"  of  the  New  York 
Consolidated  Stage  Company,  and  '^  to  preserve  the  same  and 
all  moneys  arising  from  the  prosecution  of  the  business  of  the 
said  company."  The  judge  granted  the  motion  for  a  receiv- 
er upon  the  ground  that  the  assignment  was  void  as  ultra 
vireSy  and  also  on  the  ground  that  the  company  was  insol- 
vetUy  and  the  assignment  made  in  contemplation  of  insol- 
vency. The  proposed  order  appoints  ^^a  receiver  to  take 
charge  of  all  the  property  and  effects  of  the  said  defendants. 
The  New  York  Consolidated  Stage  Company,  of  every  kind 
and  description  whatever."  The  writ  was  granted  on  the 
17th  of  December,  1864,  and  was  served  on  the  parties  im- 
mediately thereafter.  On  the  20th  of  December,  on  affida- 
vit by  Mr.  Lawrence,  an  order  was  granted  requiring  the 
relators  to  show  cause  why  the  writ  should  not  be  set  aside, 
upon  several  grounds  stated  in  the  order.    On  the  7th  of 
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January,  1865,   the  writ  was   set  aside.     No  reason  was 
assigned  for  the  order. 

C.  A.  Rapallo  and  Wm.  F.  Allen,  for  the  appellants. 

A,  a.  Lavyrence,  Jun.  and  H.  W.  Rohinson,  for  the  re- 
spondents. 

By  the  Court,  Clbrke,  J.  The  weight  of  authority  is 
certainly  in  favor  of  the  proposition  that  a  refusal  to  grant 
a  writ  of  prohibition  is  not  appealable.  It  seems  to  have 
been  held  by  the  greater  number  of  judges  in  England,  that 
the  awarding  of  a  prohibition  is  discretionary;  that  is,  in 
the  language  of  Mathew  Bacon,  "from  the  circumstances  of 
the  case  the  superior  courts  are  at  liberty  to  exercise  a  legal 
discretion,  but  not  an  arbitrary  one,  in  refusing  prohibitions, 
where  in  such  like  cases  they  have  been  granted,  or  where  by 
the  laws  and  statutes  of  the  realm  they  ought  to  be  granted." 
(Bac.  Abr.  title  Prohibition  B;  ace  also  Ex  parte  Brand- 
lacht,  2  Hill,  367.) 

The  determination  of  this  question  is,  however,  not  neces- 
sary to  the  present  case,  for  the  justice  from  whose  order  this 
appeal  is  taken,  was  abundantly  justified  in  refusing  to  grant 
a  writ  of  prohibition,  or  what  is  the  same  thing,  in  revoking 
a  writ  which  he  had  inadvertently  issued. 

This  writ  is  granted  by  the  superior  courts  of  Westmin- 
ster, and  in  this  state  by  the  supreme  court  alone,  to  prevent 
inferior  courts  from  exceeding  their  jurisdiction.  It  appears 
to  me  very  plain  that  the  court  of  common  pleas,  in  enter- 
taining jurisdiction  of  the  action  entitled  Hugh  Smith  and 
John  Kerr  v.  The  New  York  Consolidated  Stage  Company 
and  others,  did  not  exceed  its  jurisdiction.  In  doing  so, 
that  court  does  not  necessarily  exercise  the  visitorial  power 
intrusted  alone  to  the  supreme  court.  The  main  object  of 
the  action  was  to  have  an  alleged  fraudulent  assignment,  exe- 
cuted by  a  majority  of  the  directors,  declared  null  and  void, 
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and  to  enjoin  the  assignee  from  holding  possession  of,  or  in- 
terfering with,  the  property  and  effects  of  the  company. 
This  is  the  exercise  of  the  ordinary  equity  powers  in  cases  of 
fraud,  with  which  the  court  of  common  pleas  is  as  amply  in- 
trusted as  the  supreme  court.  To  grant  a  writ  of  prohibi- 
tion, therefore,  in  that  action,  would  be  an  attempt  to  deprive 
the  common  pleas  of  a  jurisdiction  which  the  law  in  its  wis- 
dom has  thought  proper  to  give  it ;  whereas  this  court  is 
only  allowed  to  issue  the  writ  to  prevent  the  usurpation 
of  a  jurisdiction.  If  in  the  exercise  of  its  lawful  authority, 
or  if,  having  taken  rightful  cognizance  of  an  action,  the 
common  pleas  should  not  only  declare  the  assignment  null 
and  void  and  enjoin  the  assignee  from  taking  possession  of 
the  property  of  the  company,  it  should  go  further,  and  assume 
additional  powers  which  it  does  not  possess,  or  commit  any 
other  error,  the  remedy  is  not  for  the  injured  parties  to  apply 
to  this  court  for  a  writ  of  prohibition,  but  to  have  recourse 
to  the  appropriate  appellate  jurisdiction  for  a  correction  of 
such  errors.  In  short,  although  this  court,  in  the  exercise  of 
its  supreme  superintending  power  over  all  other  courts  of 
original  jurisdiction  in  the  state,  will  unhesitatingly  issue  a 
writ  of  prohibition,  where  visitorial  or  any  other  authority  is 
usurped ;  it  wiU  refuse  the  writ  where  the  general  scope  or 
purpose  of  the  action  is  within  the  jurisdiction  of  the  infe- 
rior court;  an  overstepping  of  its  authority  in  a  portion  of 
its  judgment,  or  any  other  error  in  its  proceedings,  being  a 
ground  of  appeal  or  review,  but  not  of  prohibition.  See 
Grant  v.  Gould,  (2  H.  Black.  100,)  for  various  reasons  a 
most  interesting  case. 

The  order  should  be  aflSirmed,  with  $10  costs. 

[New  Yobk  Genebal  TebMj  February  6, 1865.    Itiffraham^  Sutherland  and 
Ckrke,  Justices.] 
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Moody  vs.  The  Matob  &c.  op  the  City  op  New  Yoek. 

The  owDon  of  a  pier  are  liable  for  ii\juTies  raatained  by  an  indiyidaal  by  rea- 
son of  its  defectiTe  construction  and  dangerous  condition,  notwithstanding 
the  premises  are,  at  the  time,  in  the  possession  of  a  tenant  who  has  cove- 
nanted to  keep  the  pier  in  repair,  if  the  defects  existed  when  the  owners 
leased  the  property  to  him. 

ON  the  24th  of  March,  1861,  the  plaintiff's  vessel  was 
caught  upon  the  northerly  end  of  the  pier  at  the  foot  of 
west  Thirtieth  street,  New  York,  by  an  obstruction  under 
water,  and  she  thereby  became  a  total  loss.  The  complaint 
alleged,  that  her  loss  was  '4n  consequence  of  the  defective  con- 
struction and  dangerous  condition  of  the  said  pier,''  and  that 
the  defendants,  '^well  knowing  the  same,  neglected  to  prop- 
erly construct  and  keep  the  said  pier  in  repair."  The  evi- 
dence presents  the  following  &ciB :  That  the  plaintiff  was  the 
owner  of  the  vessel ;  her  loss  and  value ;  that  her  loss  was 
caused  ^^by  logs  of  timber,  constituting  part  of  the  pier,  pro- 
jecting five  or  six  feet  from  the  north  side  thereof,  near  the 
end  of  it,  and  which  logs  were  beneath  the  surface  of  the 
water,  only  to  be  seen  at  low  water  mark."  Gteorge  White,  a 
witness  for  the  plaintiff,  shows  that  he  was  superintendent  of 
wharves  during  1861,  and  that  ^^a  block  was  sunk  and  let  out 
five  or  six  feet  at  the  north  side  of  the  pier  at  the  foot  of  Thir- 
tieth street,  and  it  was  up  at  low- water  mark,  and  was  a 
permanent  obstruction ;"  that  the  same  was  known  to  the 
common  council,  to  the  street  department,  and  the  comptroller. 
The  defendants  admitted  that  the  wharf  in  question  was  con- 
structed by  the  city.  Harvey  P.  Farrington  testified  that  he 
had  a  lease  of  the  pier  in  question  of  the  corporation,  on  the 
1st  of  May,  1861.  He  says,  ^^An  allowance  was  made  to 
me,  on  account  of  the  obstruction,  of  $400  a  year,  to  be 
deducted  from  the  rent."  In  May  he  made  complaint  to 
the  comptroller  that  the  wharf  was  not  in  a  condition  for 
vessels  to  be  at  the  northerly  end  for  a  certain  distance, 
somewhere  about  one  hundred  feet ;  and  was  told  to,  and  he 
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did,  make  a  complaint  to  the  street  commissioner.  The 
comptroUer  allowed  him  $400  a  year  until  the  pier  should  be 
fixed,  and  it  was  not  fixed. 

The  defendants  having  rested  their  case,  moved  that  the 
complaint  be  dismissed,  upon  the  following  grounds,  namely : 
1.  That  the  slips,  wharves  and  piers  in  the  city  of  New  York 
are  not  highways  or  public  streets,  and  the  defendants  are 
not  bound  to  keep  them  in  repair,  and  are  not  liable  for 
damages  occasioned  by  an  obstruction  beneath  the  surface  of 
the  water  in  the  slip.  2.  That  the  pier  having  been  shown 
to  have  been  leased  by  the  defendants  to  Farrington,  and  in 
his  absolute  possession  at  the  time  of  the  accident,  the  cor- 
poration are  not  liable.  3.  That  the  lessee  (Farrington) 
having  covenanted  with  the  corporation,  in  the  lease,  to  make 
all  necessary  repairs  during  the  term  of  the  lease,  the  corpo- 
ration is  not  liable.  4  That  the  tenant  is  bound  to  repair, 
in  the  absence  of  any  agreement  upon  the  part  of  the  owner 
to  that  effect;  and  the  corporation  is  therefore  not  liable 
for  an  injury  resulting  to  the  plaintiff  from  a  want  of  repair. 
The  court  denied  the  motion,  and  the  defendants'  counsel 
excepted.  The  jury  found  a  verdict  for  the  plaintiff  of  $500, 
and  thereupon,  at  the  request  of  the  defendants,  twenty  days 
were  given  to  prepare  a  case,  and  the  exceptions  to  be  heard^ 
in  the  first  instance,  at  the  general  term. 

Wm.  Jay  Haskett^  for  the  plaintiff.  I.  The  motion  for  a 
nonsuit  was  properly  denied.  (1.)  Because  the  defendants 
defectively  constructed  the  pier,  and  knowingly  allowed  it  to 
remain  in  a  dangerous  condition,  and  a  permanent  obstruc- 
tion, amounting  to  a  nuisance.  (2.)  Because  Farrington's 
lease  could  not  exonerate  the  defendants,  because  the  injury 
to  the  plaintiff  arose  from  the  defective  construction  and 
dangerous  condition  of  the  pier,  and  not  from  any  want  of 
repairs,  arising  out  of  its  use.  (3.)  Because  the  defendants 
only  leased  to  Farrington  the  right  to  collect  wharfage.  The 
Lease  did  not  convey  the  pier  to  him;  and  if  he  failed  to 
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repair  it,  then  this  duty  was  assumed  by,  and  imposed  on^ 
the  defendant  by  the  terms  of  the  lease.  This  point  is  clearly 
settled  in  Taylor  v.  Tht  Mayor  dkc,  (4  E.  2).  Smithy  559.) 

II.  A  navigable  river  is  a  public  highway,  and  an  action 
lies  for  obstructing  it  to  the  injury  of  others.  (Shaw  v. 
Crawford^  10  John,  236.)  Whoever  obstructs  a  highway, 
or  renders  its  use  hazardous,  is  liable  to  any  one  who,  with- 
out fault  of  his  own,  sustains  a  special  injury  therefrom. 
(23  Wmd,  446.  Congreve  v.  Smithy  18  N.  T.  Rep.  79, 
affirming  S.  (7.,  5  Duery  495.)  The  corporation  was  bound 
to  indicate  to  the  wayfarer  the  danger y  in  a  manner  not  to 
be  mistaken.  {Ireland  v.  Oswego  Plank  JBoady  13  N.  T. 
Rep.  526.)  "The  owner  of  a  vessel  sunk  in  a  navigable 
river  is  bound  to  place  a  buoy  over  the  wreck,  to  point  out 
the  danger."  Lord  EUenborough  said:  "It  is  a  peremptory 
law  of  navigation,  that  when  any  substance  is  sunk  in  a 
navigable  rivery  so  as  to  create  danger,  a  buoy  shall  be 
placed  over  it  for  the  safety  of  the  public.  It  is  of  the 
utmost  importance  to  the  property  and  lives  of  his  majesty's 
subjects,  that  such  a  warning  shall  be  given  as  will  necessa- 
rily inform  every  one  engaged  in  the  navigation  of  the  river 
of  the  existence  of  the  danger."  (Hammond  v.  Pearsony 
1  Campb,  Nisi  PriuSy  515.) 

John  E.  Develiny  for  the  defendants,  cited  Cheetham  v. 
Hampson,  (4  Term  R.  318 ;)  Mayor  do.  of  New  York  v.  Cor- 
liesy  (2  Sand/,  301;)  Howard  v.  DoolittUy  (3  Duery  464;) 
Sherwood  v.  Seamany  (2  Bosw,  127.) 

By  the  Court,  Clerke,  J.  None  of  the  cases  cited  by  the 
counsel  for  the  defendant  are  available  for  him.  On  the  con- 
trary, Cheetham  v.  Hampson  (4  Term  R,  318)  is  against 
him.  A  case  (Rosewell  v.  Prior,  Salk.  460)  was  cited  by 
counsel,  to  show  that  an  action  was  maintained  against  the 
owner  of  premises,  who  was  not  in  possession,  for  a  nuisance, 
in  making  an  erection  which  stopped  ancient  lights.    ^Bul- 
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ler,  J.,  in  delivering  his  opinion  in  Cheetham  v.  Hampaouj 
refers  to  Rosewell  v.  Prior y  and  remarks  that  it  was  very 
distinguishable  from  the  case  then  under  consideration. 
"For  there,"  he  says,  "the  owner  let  the  premises  with  the 
nuisance  complained  of,  which  had  been  before  erected  upon 
them."  The  injury  to  the  plaintiff  in  the  present  case  arose 
not  from  any  want  of  repairs  arising  out  of  the  use,  but  from 
the  defective  construction  and  dangerous  condition  of  the 
pier.  The  defendants,  the  owners,  let  the  pier  "with  the 
defect  complained  of,"  and  are  consequently  liable  for  the 
injury  sustained  by  the  plaintiff. 

There  should  be  judgment  for  the  plaintiff  on  the  verdict, 
with  costs. 

[New  Tosk  Genebal  Term,  February  6, 18G5.    Ingraham^  Gierke  and  Suth- 
arland,  Justices.] 


Gibson  and  others  vs.  Stone  and  others. 

On  the  29th  of  December,  1860,  S.  &  Co.,  merchants  at  Manchester,  wrote 
to  O.,  H.  &  Co.  of  the  same  place,  stating  that  they  had  instructed  their 
New  York  house  to  hold  the  proceeds  of  the  sales  of  certain  goods  for 
account  of  G.,  H.  &  Co.,  as  security  for  the  payment  of  their  acceptances 
of  B.  &  Co.'s  two  drafts  for  X5000  each,  drawn  as  an  advance  against  the 
above  mentioned  shipments.  On  the  11th  of  January,  1861,  G.,  H.  &  Co. 
wrote  to  S.  &  Co.  of  New  York,  stating  that  they  hand  the  latter  the  two 
acceptances  for  £5000  each,  as  advances  on  the  goods,  and  which,  accord- 
ing to  an  arrangement  with  the  house  of  S.  &  Co.  in  Manchester,  were  to 
be  held  in  trust  for  the  payment  of  the  said  two  acceptances.  On  the  29th 
of  January,  1861,  S.  &  Co.  of  New  York  wrote  to  G.,  H.  &  Co.  acknowl- 
edging the  receipt  of  their  letter  of  the  11th  which,  they  say,  advises  them 
of  the  acceptances,  and  indicates  the  goods  to  be  held  in  trust  for  the  pay- 
ment of  the  acceptances  j  adding  "  all  of  which  is  in  order." 

Sdd,  that  these  letters  did  not  create  any  specific  lien  upon,  or  equitable 
assignment  of,  the  goods  mentioned  therein,  in  favor  of  G.,  H.  &  Co.,  but 
amounted  simply  to  a  promise  on  the  part  of  S.  &  Co.  to  hold  the  proceeds 
of  t^p  goods  for  their  benefit. 
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And  that  if  S.  &  Co.  instead  of  selling  the  goods  for  cash  and  remitting  the 
proceeds  to  Q.,  H.  &  Co.  appropriated  them  to  the  payment  of  their  own 
debts,  the  latter  had  no  right  to  follow  them  into  the  possession  of  the 
creditors ;  It  being  merely  a  Tiolation  of  a  promise,  for  which  8.  &>  Co. 
were  personally  responsible. 

B.,  L.  &,  L.  by  an  instrument  dated  July  1,  I860,  reciting  that  they  com- 
posed the  firm  of  S.  &  Co.,  agreed  that,  as  H.  A.  8.  had  loaned  them 
$100,000,  to  be  used  as  capital  for  the  term  of  two  years  and  subject  to  all 
the  risks  of  their  business,  so  far  as  the  creditors  of  the  firm  were  con- 
cerned, they  would  pay  him  interest  at  the  rate  of  seven  per  cent,  and  that 
as  a  bonus  for  the  good  will  of  the  business  (in  which  he  had  formerly  been 
a  partner)  they  would  allow  him,  half  yearly,  one  per  cent  upon  the  gross 
sales  of  the  firm,  "  he  having  no  interest  in  the  commission  guarantee,  or 
profit  and  loss,  and  in  nowise  a  partner  or  to  be  allowed  to  have  any  part 
or  control  in  the  business  of  the  house."  Mdd,  that  H.  A  8.  was  not  a 
partner  with  8.  &  Co.,  nor  liable  as  such  to  creditors  of  the  firm. 

APPEAL  by  the  plaintiffs  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  plaintiffs  recovered  judg- 
ment against  the  defendants  Andrew  8.  Stone,  Samuel  Bateft^ 
Charles  A.  Lord  and  Edwin  Lord,  for  the  sum  of  $56,337.04, 
but  failed  to  recover  against  the  other  defendants.  The 
principal  questions  arising  in  this  action  are  between  the 
plaintiffs  composing  the  firm  of  Gibson,  Hankey  &  Co.,  and 
the  defendants  composing  the  firm  of  Stone  &-Co.  and  their 
creditors.  There  was  no  dispute  as  to  the  facts.  In  Decem- 
ber, 1860,  the  defendants  Stone  &  Co.  of  Manchester  were 
possessed  of  certain  goods,  of  the  value  of  £11,013  Is.  3d. 
sterling  which  they  represented  as  having  been  consigned  to 
them  by  the  defendants  James  Black  &  Co.,  and  they  applied 
to  the  plaintiffs  for  a  loan  and  advance  thereon  of  £10,000 
sterling,  for  the  use  of  Black  &  Co.,  and  the  plaintiffs  made 
the  advances  upon  the  goods  particularly  named,  in  consid- 
eration of,  and  upon  the  expressed  condition,  that  the  firm 
of  Stone  &  Co.,  New  York,  should  hold  the  same  in  trust  for 
the  payment  of  those  advances.  The  advances  were  made 
by  two  drafts  for  £5000  each,  drawn  by  James  Black  &  Co. 
upon  the  plaintiffs,  which  they  accepted  and  paid. 
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In  the  conrse  of  the  above  mentioned  negotiations,  the  fol- 
lowing correspondence  took  place  between  the  parties : 

FIBST  LETTER. 

''Manchesterj  Dec.  29th,  1860. 
Messrs.  Gibson,  Hakeey  &  Co.,  Manchester, 

Dear  Sirs :  We  have  instructed  onr  New  York  house  to 
hold  the  proceeds  of  sales  of  goods  as  per  memorandum  at 
foot,  ^in  trust/  for  your  account,  as  security  for  the  payment 
of  your  two  acceptances  of  Messrs.  James  Black  &  Co.'s 
drafts  for  £5000  each,  drawn  as  advance  against  the  above 
mentioned  shipments.  Yours,  very  truly, 

.  Stone  &  Co. 

The  drafts  mentioned  above  will  be  protected  by  remit- 
tances from  New  York." 

Annexed  to  this  letter  was  a  list  of  goods,  with  marks  and 
numbers. 

SECOND  LETTEB. 

^^ Manchester y  January  11,  1861. 
Messrs.  Stone  &  Co.,  New  York, 

Dear  Sirs :  We  have  the  pleasure  to  hand  you  memo,  of 
two  acceptances  for  £5000  each,  granted  to  Messrs.  James 
Black  &  Co.  for  your  account,  as  advances  on  the  goods 
enumerated  on  the  other  side,  which,  according  to  an  arrange- 
ment made  with  your  house  here,  are  to  be  held  in  trust  for 
the  payment  of  the  said  two  acceptances. 

We  are,  dear  sirs,  faithfully  yours, 

Gibson,  Hankey  &  Co." 
The  goods  were  enumerated  upon  the  back  of  the  letter. 

THIBD  LETTER. 

''New  TorTcy  Jan.  29,  1861. 
Messrs.  Gibson,  H^eey  &  Co.,  Manchester, 

Dear  Sirs:  We  have  your  esteemed  favor  of  the  11th, 
advising  us  of  your  acceptance,  for  £10,000,  of  Messrs.  James 
Black  &  Co/s  drafts,  and  indicating  the  goods  to  be  held  in 
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tnist  for  the  payment  of  said  acceptances,  all  of  which  is  in 
order.  Yours,  very  truly, 

Stone  &  Co." 
Afterwards  the  firm  of  Stone  &  Co.,  heing  indebted  to 
sundry  persons,  hypothecated  with  the  firm  of  Haggerty  & 
Co.  the  goods  in  question,  with  other  merchandise,  upon 
which  Haggerty  &  Co.  made  large  advances;  and  there 
remains  in  the  hands  of  Haggerty  &  Co.,  after  paying  their 
advances,  so  much  of  said  trust  goods  and  the  proceeds 
thereof  as  amounted  to  $21,126.33.  This  sum  the  plaintifis 
claim  of  the  defendants  Haggerty  &  Co.  On  the  24th  of 
July,  1861,  the  firm  of  Stone  &  Co.  executed  an  assignment 
to  certain  creditors,  in  which  they  assigned  to  them  ^^ihe 
surplus  of  goods  and  securities  in  the  hands  of  Haggerty  & 
Co.,"  to  be  paid  and  distributed  among  said  creditors  rata- 
bly, among  which  is  Henry  A.  Stone.  The  only  considera- 
tion of  this  assignment  was  the  indebtedness  of  Stone  &  Co. 
to  those  creditors.  On  the  16th  of  September,  1861,  Stone 
&  Co.  executed  another  assignment  to  the  defendants  com- 
posing the  firm  of  Babcock  Bros,  and  the  defendant  Henry  A. 
Stone,  in  and  by  which  they  transferred  all  the  goods  and 
merchandise  deposited  with  Haggerty  &  Co.  since  July  24, 
1861,  subject  however  to  the  payment  of  the  advances  made 
by  them,  which  those  creditors  were  to  hold  as  collateral 
security  on  account  of  the  indebtedness  of  Stone  &  Co.  to 
them.  The  creditors  named  in  those  assignments  were  made 
parties  defendant  in  this  action.  This  action  was  commenced 
on  the  4th  of  October,  1861,  and  on  the  22d  of  October  fol- 
lowing two  judgments  were  recovered  in  the  superior  court 
against  Stone  &  Co.,  in  favor  of  Baring  Bros,  and  BioUy  Fils, 
upon  which  executions  were  issued.  On  the  22d  of  Decem- 
ber, 1861,  the  sheriff  of  the  city  and  county  of  New  York, 
under  the  executions  just  mentioned  and  another,  sold  all  the 
right,  title  and  interest  of  the  defendants  Stone  &  Co.  in  the 
goods  so  hypothecated  with  the  defendants  Haggerty  &  Co. 
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to  the  defendant  Samuel  G*.  Ward.  The  judgment  recovered 
by  the  plaintiffs  against  the  defendants  Andrew  8.  Stone, 
Samuel  Bates  and  Charles  A.  Lord;  was  for  the  advances 
made  by  the  plaintiffs  to  Stone  &  Co.  on  the  goods  held  in 
trust,  and  the  plaintiff  sought  to  include  in  that  judgment 
the  defendant  Henry  A.  Stone  as  a  partner  of  the  firm  of 
Stone  &  Co.  The  referee  found  that  on  the  1st  of  January, 
1849,  Henry  A.  Stone  was  a  member  of  the  firm  of  Stone  & 
Co.  and  continued  to  be  such  until  the  1st  of  July,  1855, 
when  a  certain  agreement  was  entered  into  between  him  and 
the  firm  of  Stone  &  Co.,  which  contained  this  clause :  "  We, 
Samuel  ^ates,  Charles  A.  Lord  and  James  M.  Stone,  zomr 
posing  the  firm  of  Stone  &  Co.,  New  York,  agree  with  Henry 
A.  Stone,  that  as  he  has  loaned  us  one  hundred  thousand 
dollars  to  be  used  as  capital  for  the  term  of  four  years,  and 
subject  to  all  the  risks  of  our  business  as  far  as  the  creditors 
of  our  firm  are  concerned,  we  will  pay  him  interest  half  yearly 
at  the  rate  of  7  p.  c.  per  an.;  and  as  a  bonus  for  the 
good  will  of  the  business  we  will  credit  him  half  yearly  with 
1  p.  c.  on  the  amount  of  the  gross  sales,  he  having  no  inter- 
est in  the  commission,  guarantees  or  profit  and  loss,  and  in 
nowise  a  partner  or  to  be  allowed  to  have  any  part  or  control 
in  the  business  of  the  house.  We  further  agree  that  Henry 
A.  Stone  may  cancel  this  agreement  at  any  time  after  giving 
six  months'  notice  to  us,  and  to  the  correspondents  of  the 
firm,  and  he  shall  be  entitled  to  withdraw  at  same  time  in 
good  bills  receivable  the  amount  standing  to  his  credit,  after 
reserving  fully  enough  to  pay  all  the  creditors  of  the  firm." 
On  the  1st  of  July,  1860,  the  defendant  Henry  A.  Stone 
entered  into  a  similar  agreement  with  the  defendants  Samuel 
Bates,  Charles  A.  Lord  and  Edwin  Lord,  composing  the  firm 
of  Stone  &  Co.,  of  ^ilar  import  to  that  of  July,  1855.  In 
this  firm  the  defencRnt  Andrew  S.  Stone  had  no  interest  in 
the  profit  and  loss,  and  was  paid  $500  for  the  use  of  his 
name.  In  the  agreement  of  July,  1855,  Henry  A.  Stone 
sells  the  good  will  of  the  business  of  the  firm  of  Stone  &  Co., 
Vol.  XLIIL  19 
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and  in  the  agreement  of  July  1,  1860,  also  professes  to  dis- 
pose of  it.  The  $100,000  alleged  to  have  been  loaned  to  the 
firm  of  Stone  &  Co.  by  Henry  A.  Stone,  in  his  agreement  of 
July  1,  1860,  was  merely  a  continuation  of  what  he  loaned 
the  firm  of  Stone  &  Co.  in  July,  1855,  which  was  then  com- 
posed of  difierent  members.  The  first  agreement  was  made 
with  Samuel  Bates,  James  M.  Stone  and  Charles  A.  Lord, 
and  the  latter  with  Samuel  Bates,  Charles  A.  Lord  and 
Edwin  Lord,  and  of  which  firm  the  defendant  Andrew  S. 
Stone  was  a  member.  The  referee  held  that  the  letters 
between  the  parties  were  not  a  pledge  nor  a  mortgage  of  said 
goods,  nor  did  they  constitute  an  equitable  assignment  thereof 
affecting  the  defendants.  He  also  held  that  the  defendant 
Henry  A.  Stone  was  not  at  any  time  a  member  of,  nor  a 
partner,  nor  liable  as  a  partner,  in  the  firm  of  "  Stone  &  Co." 
mentioned  in  the  complaint,  and  directed  judgment  that  the 
attachment  issued  in  this  action  be  vacated  and  set  aside 
as  to  him. 

O,  Bainbridge  Smithy  for  the  appellants. 

Aug.  F.  Smithy  for  the  respondents. 

By  the  Court y  Clebke,  J.  I  concur  with  the  referee  in  the 
opinion  that  the  three  letters,  of  December  29, 1860,  January 
11,  and  January  29,  1861,  did  not  create  any  specific  lien 
upon  the  goods  mentioned  in  these  letters.  The  first  letter 
states  that  the  New  York  house  should  hold  the  proceeds  of 
the  sales  of  certain  goods  for  the  plaintifiis'  account,  as  security 
for  the  payment  of  their  acceptances  of  Messrs.  James  Black 
&  Co.^s  two  drafts  for  £5000  each,  drawn  as  an  advance 
against  the  above  mentioned  shipmentu  The  second  letter 
of  January  11, 1861,  written  by  the  plaintiffs  to  Messrs.  Stone 
&  Co.  of  New  York,  stating  that  they  hand  the  latter  the 
two  acceptances  for  £5000  each,  as  advances  on  the  goods,^ 
and  which,  according  to  an  arrangement  with  the  house  of 
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Btone  &  Co.  in  Manchester,  were  to  be  held  in  trust  for  the 
payment  of  the  said  two  acceptances.  The  third  letter,  dated 
29th  January,  1861,  written  by  Stone  &  Co.  of  New  York  to 
the  plaintiffs,  acknowledges  the  receipt  of  the  letter  of  the 
11th,  which  they  say  advises  them  of  the  acceptances,  and  in- 
dicates the  goods  to  be  held  in  trust  for  the  payment  of  the 
acceptances. 

Taking  these  letters  together,  they  simply  amount  to  a 
promise  on  the  part  of  Stone  &  Co.  to  hold  the  proceeds  of 
the  goods  for  the  benefit  of  the  plaintiffs.  It  gives  them  no 
specific  lien  on  the  goods  themselves ;  and  if  Stone  &  Co., 
instead  of  selling  the  goods  for  cash,  and  remitting  the  pro- 
ceeds to  the  plaintiffs,  appropriated  them  to  the  payment  of 
their  debts,  the  plaintiffs  have  no  more  right  to  follow  them 
into  the  possession  of  the  creditors  than  they  would  have  to 
follow  the  proceeds,  in  case  Stone  &  Co.  sold  the  goods  for 
cash,  and  appropriated  the  money  to  the  payment  of  the  same 
debts.  In  either  case  it  is  alike  merely  a  violation  of  a 
promise,  for  which  they  are  personally  responsible  to  the 
plaintiffs. 

No  intent  is  shown  on  the  part  of  Stone  &  Co.  to  surrender 
all  control  over  the  goods;  and  this,  according  to  all  the 
authorities,  is  necessary,  in  order  to  constitute  an  equitable 
assignment.  All  that  Stone  &  Co.  have  said  in  the  letters  of 
29th  December,  1860,  and  of  29th  January,  1861,  amounts, 
I  repeat,  only  to  a  promise  to  hold  the  goods  in  trust  for  the 
benefit  of  the  plaintiffs,  and  to  pay  the  proceeds  to  them, 
giving  to  the  plaintiffs  no  equitable  assignment,  and  still  more 
clearly,  no  pledge  or  mortgage.  Stone  &  Co.  retained,  through- 
out, complete  control  over  the  goods. 

I  also  am  decidedly  of  opinion  that  the  referee  correctly 
found  that  Henry  A.  Stone  was  not  a  partner  with  Stone  & 
Co.  As  a  creditor,  for  the  loan  of  $100,000,  he  received  7 
per  cent ;  as  a  previous  member  of  the  firm,  having  disposed 
of  his  share  of  the  good  will  of  the  establishment,  the  new 
^rm  agreed  to  allow  him,  half  yearljr,  one  per  cent  upon  the 
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gross  sales  of  the  firm,  precisely  as  they  might  have  allowed 
any  agent  for  procuring  customers  a  similar  per  centage.  In 
this  agreement,  they  expressly  declare  that  Henry  A.  Stone 
has  no  interest  in  the  commission  guaranties,  or  profit  and 
loss,  and  that  he  is  in  nowise  a  partner,  or  to  be  allowed  to 
have  any  part  or  control  in  the  business  of  the  house. 
The  judgment  should  be  affirmed,  with  costs. 

[Nbw  Yobk  Oehbbal  Tesx,  Febnary  6, 1865.    Jngrahamj  Gierke  and  SM' 
ertandf  Justices.] 


James  Hooper  vs.  Daniel  Hoopeb  and  Ellen  his  wife. 

When  husband  and  wife  are  parties  defendant  in  an  action  for  a  personal  tort 
committed  by  the  wife  alone,  she  is  competent  to  give  eyidenoe  as  a  wit- 
ness, in  her  own  behalf. 

A  married  woman,  made  a  party  to  an  action  in  connection  with  her  hus- 
band, is  within  the  spirit  and  reason  as  well  as  within  the  letter  of  section 
8d9  of  the  code  of  procedure,  as  amended  in  1857,  which  declares  that  ''a 
party  to  an  action  or  proceeding  may  be  examined  as  a  witness  in  his  own 
behalf,  the  same  as  any  other  witness,"  &c. 

The  decision  in  Marsh  t.  Fotter  (80  Barf.  G06)  approred.        • 

CASE  heard  upon  exceptions  taken  at  the  trial  and  ordered 
to  be  heard,  in  the  first  instance,  at  the  general  term. 

Bernard  EugTieSy  for  the  plaintiflF. 

J.  W.  Oilbertf  for  the  defendants. 

By  the  Court ,  Brown,  J.  This  is  an  action  tried  before 
Mr.  Justice  Lott,  for  an  assault  and  battery  committed  by 
the  defendant  Ellen  Hooper  upon  the  plainti£  In  the 
progress  of  the  trial  the  defendants  offered  Ellen,  the  defend* 
ant,  as  a  witness  in  her  own  behalf.  She  was  olg'ected  to  as 
incompetent,  by  the  counsel  for  the  plaintiff.     The  court 
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sustained  the  objection  and  excluded  the  "witness,  and  the 
defendants  excepted.  The  plaintiff  obtained  a  verdict  for 
$1250,  and  the  judge  ordered  the  exceptions  to  be  first  heard 
at  the  general  term.  Other  exceptions  were  taken  by  the 
defendants'  counsel  during  the  trial,  but  I  shall  only  consider 
that  which  relates  to  the  admissibility  of  the  wife  to  give  evi- 
dence in  her  own  behalf  where  she  and  her  husband  are 
parties  defendant  in  an  action  for  a  personal  tort  committed 
by  her  alone. 

The  cause  of  action  does  not  proceed  from  the  husband 
alone,  or  from  the  husband  and  wife  jointly,  but  from  the  wife 
exclusively.  He  is  sued  and  made  a  party  defendant  in  con- 
sequence of  the  marital  relation,  and  in  virtue  of  a  rule  of 
the  common  law  that  the  wife  could  not  be  sued  alone.  Her 
coverture  was  always  a  good  plea  in  abatement  of  the  action, 
and  she  was  not  estopped  or  precluded  by  any  acts  or  dec- 
larations of  her  own  from  availing  herself  of  her  coverture 
as  a  defense  to  an  action  when  she  was  sued  alone.  In  this 
action,  therefore,  she  is  the  principal  defendant.  The  proof 
must  establish  a  separate  cause  of  action  against  her,  or  the 
plaintiff  can  not  recover  judgment,  and  when  that  is  estab- 
lished he  is  entitled  to  judgment  against  the  husband  as 
well  as  against  the  wife,  upon  the  sole  ground  that  he  is  her 
husband  and  she  is  not  responsible  in  the  action,  alone.  The 
action,  therefore,  is  substantially  an  action  against  her ;  the 
judgment  when  recovered  will  be  against  her  as  well  as  her 
husband,  and  the  execution  will  issue  against  both,  and  may 
be  satisfied  out  of  the  property  of  both  or  either.  The  ques- 
tion is  whether  she  is  not  entitled  to  the  benefit  of  the  modi- 
fication of  the  law  of  evidence  which  allows  parties  to  become 
witnesses  in  their  own  behalf.  Much,  very  much,  has  already 
been  written  and  said  upon  this  subject.  I  shall  not  enlarge 
upon  it,  nor  stop  to  examine  the  various  adjudications,  for  I 
feel  myself  unable  to  add  much,  if  any  thing,  to  the  force 
of  the  argument  already  rendered.  Nothing  short  of  an 
adjudicartion  of  the  court  of  last  resort  will  remove  the  ques^ 


294  CASES  m  the  supreme  court. 

Hooper  v.  Hooper. 

tion  from  the  field  of  litigation ;  and  a  few  propositions  will 
be  all  that  I  can  profitably  say  concerning  it. 

At  the  common  law  husband  and  wife  were  excluded  from 
giving  evidence  in  each  other's  favor,  upon  two  grounds : 
first,  the  general  ground  of  interest ;  it  being  a  universal  rule 
to  exclude  all  who  had  any  interest  in  the  subject  of  the  liti- 
gation ;  and  second,  upon  the  ground  of  policy  and  the  neces- 
sity of  preserving  unimpaired  the  confidence  of  the  conjugal 
relation.  Section  398  of  the  code  of  1849  abrogated  the 
ground  of  interest,  declaring  that  no  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  his  interest  in  the  event 
of  the  action.  This  provision  was  qualified  by  those  con- 
tained in  section  399.  But  as  a  general  rule  interest,  with- 
out something  more  in  addition,  ceased  to  be  a  ground  of 
exclusion.  In  the  case  of  husband  or  wife  offered  as  a  wit- 
ness for  each  other,  the  ground  of  policy  and  the  relation 
between  the  witness  and  the  party  to  the  action,  plaintiff  or 
defendant,  still  remained,  and  they  were  still  incompetent  to 
give  evidence  in  favor  of  each  other.  To  this  effect  is  the  case 
of  Hashrouck  v.  Vandervoort  and  Haywardj  (5  Seld,  153.) 
Then  came  the  act  of  the  13th  April,  1857,  amending  sec- 
tion 399  of  the  code,  by  declaring  that  ^^a  party  to  an  action 
dr  proceeding  may  be  examined  as  a  witness  in  his  own  be- 
half, the  same  as  any  other  witness,"  &c.  The  case  of  a 
married  woman  sued  for  a  tort  is  certainly  within  the  letter 
Df  this  amendment.  Whether  she  is  sued  alone  or  in  con- 
nection with  her  husband,  makes  no  difference ;  she  is  still 
a  party — and  as  I  have  shown,  the  real  and  principal  party— 
to  the  action,  and  within  the  letter  of  the  statute.  No  one 
doubts  the  power  of  the  legislature  to  take  away  the  disabil- 
ity of  a  married  woman  to  become  a  witness  in  her  own 
behalf,  and  the  question  is  one  of  construction,  and  not  of 
power.  What  did  the  legislature  intend  by  this  amendment 
of  the  law  of  evidence?  Did  it  intend  by  the  words  "a 
party  to  an  action"  a  special  or  particular  class  of  parties— 
parties  who  had  nominal  or  real  interests — parties  who  were 
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femes  Bo\p  or  femes  covert^  the  latter  sued  with  or  iKrithout 
their  husbands  ?  If  we  accept  what  the  l^islature  has  said 
in  very  plain,  concise  and  unequivocal  language^  as  an  indi- 
cation of  its  meaning  and  intention,  we  must  adopt  the  con- 
clusion that  the  disability  to  give  evidence  in  one's  own  behalf 
is  removed  from  all  who  may  become  or  be  made  parties  to 
actions  and  proceedings.  If  it  was  intended  to  include  all 
parties,  and  extend  to  them  the  benefits  of  the  amendment^ 
what  other  or  better  language  could  have  been  employed  to 
signify  such  intention  P  I  submit  that  none  more  appropri- 
ate or  significant  could  have  been  employed.  And  if  it  was 
designed  to  perpetuate  the  disability  of  a  particular  class  of 
parties — married  women  sued  or  suing  in  conjunction  with 
their  husbands — I  submit  the  legislature  would  have  said  so, 
in  words,  and  not  left  it  to  inference  and  implication.  When 
the  l^slature  speaks  in  plain,  precise,  positive  and  unam- 
biguous terms,  the  courts  are  bound  to  accept  what  they  have 
said  for  what  they  intend^  rather  than  to  seek  an  inten- 
tion at  variance  with  their  expressed  language  in  reasons  and 
causes  which,  however  cogent  and  controlling  they  may  ap- 
pear to  us,  may  never  have  occurred  to,  or  influenced  them. 
The  framers  of  this  amendment  knew,  quite  weU,  that  mar- 
ried women  with  their  husbands  were,  in  numerous  cases, 
necessary  and  indispensable  parties  to  legal  proceedings,  and 
without  whose  presence  upon  the  record  complete  and  ade- 
quate remedies  could  not  be  administered.  And  it  is  reason- 
able to  think  that  if  this  numerous  class  were  to  be  excepted 
from  the  effect  of  the  radical  innovation  in  the  old  law  of  evi- 
dence, the  legislature  would  have  signified  such  intention  in 
so  many  words. 

A  married  woman,  made  a  party  to  an  action  in  connec- 
tion with  her  husband,  is  within  the  spirit  and  reason  as 
well  as  within  the  letter  of  the  amendment.  The  conmion 
law,  in  excluding  parties  in  interest  and  parties  upon  the 
record  from  being  witnesses  and  giving  evidence  in  their 
own  behalf;  proceeded  upon  the  theory  of  human  infirmity 
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rather  than  humati  virtue.  It  regarded  the  temptations  of 
interest  as  stronger  than  the  sanctions  of  truths  probity  and 
personal  honor ;  and  it  therefore  refused  to  hear  the  testi- 
mony of  a  witness^  however  conscientious  and  pure  he  might 
otherwise  be^  who  was  a  party  to  a  litigation,  or  who  had 
the  slightest  interest  in  its  result.  The  litigation  of  the 
courts  relates  almost  exclusively  to  the  conduct  and  the  acts 
of  men  toward  one  another.  And  the  first  obvious  effect  of 
the  rule  of  evidence  referred  to,  was  to  exclude  as  witnesses 
and  deprive  the  courts  in  their  inquiry  after  truth  and  right 
of  the  benefit  of  the  testimony  of  those  who  knew  most,  and 
could  speak  best,  about  the  transaction  which  was  the  sub- 
ject in  dispute.  There  is  too  much  reason  to  think  that  the 
good  which  the  application  of  this  rule  produced,  was  more 
than  overbalanced  by  the  ills  which  flowed  to  suitors  and 
the  public  morals  in  the  suppression  of  the  truth  and  per- 
version of  justice.  The  amendment  of  the  law  proceeds 
upon  the  opposite  theory.  With  a  higher  estimate  of  hu- 
man nature,  and  a  wiser  appreciation  of  the  value  of  evi- 
dence, it  no  longer  refuses  to  hear  those  who  know  most  about 
the  truth  of  the  transaction,  but  accepts  the  testimony  of 
parties  to  the  controversy,  and  persons  interested,  subject  to 
be  weighed  in  the  scale  of  credibility,  and  its  value  tested 
by  the  position  which  the  witness  maintains  to  the  contro- 
versy, and  the  circumstances  under  which  his  evidence  is 
given.  The  principle  of  the  amendment  is  general,  not  spe- 
cial. It  applies  to  all  who  may  be  interested  in  an  action 
as  parties  thereto;  and  no  good  reason  can  be  assigned  why 
married  women,  suing  or  being  sued  with  their  husbands, 
should  form  an  exception  to  the  rule  adopted  to  correct  what 
most  men  had  come  to  regard  as  a  great  evil. 

There  is  another  reason  why  the  construction  I  contend  for 
should  prevail,  and  a  party  occupying  the  place  of  the  defend- 
ant Ellen  Hooper  should  be  admitted  to  an  examination  in  her 
own  behalf,  quite  as  cogent  as  any  I  have  named.  The  prin- 
eiple  has  prevailed  in  the  several  amendments  to  section  399, 
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that  a  party  should  not  be  examined  in  his  own  behalf  against 
parties  who  are  representatives  of  a  deceased  person,  in  re- 
spect to  any  transactions  had  previously  between  the  deceased 
person  and  the  witness.  The  purpose  of  the  law  was  to  hear 
both  sides,  and  to  insure  to  both  parties  to*  the  same  conver- 
sation or  transaction  the  opportunity  to  speak  in  regard  to 
what  was  said  and  done.  Both  were  to  be  heard,  and  the 
testimony  of  one  contrasted  with  that  of  the  other.  And  so 
it  provided  that  where  one  of  the  speakers  or  actors  was 
dead  the  law  closed  the  lips  of  the  other  speaker  and  actor 
also.  The  value  of  this  provision  all  will  recognize  and  up- 
hold. And  it  is  not  too  much  to  say  that  the  amendment 
would  have  been  fruitful  of  very  great  mischief,  and  could 
not  have  secured  as  it  has  done  the  favor  of  jurists  and  judges 
and  the  public  at  large.  The  construction  contended  for  by 
the  plaintiff  in  this  action  sets  aside  this  salutary  principle. 
He  claimed  and  exercised  the  right,  upon  the  trial,  to  be  ex- 
amined in  his  own  behalf,  while  he  denied  the  same  right  to 
his  adversary,  and  thus  the  vital  element  of  the  amendment 
was  disregarded  and  set  aside.  Both  of  them  may  have  been, 
and  doubtless  were,  the  most  material  witnesses  of  what 
occurred.  They  were  both  actors,  and  the  only  actors,  in  the 
transaction  which  was  the  subject  of  the  action.  Without 
a  manifestation  of  the  clearest  intention  on  the  part  of  those 
who  framed  the  amendment,  we  should  not  exclude  the  de- 
fendant from  its  benefits  upon  the  hypothetical  ground  that 
such  a  construction  might  disturb  the  harmony  of  the  conju- 
gal relation.  The  legislature  have  certainly  manifested  no 
such  purpose.  What  they  have  said  indicates  a  contrary 
intention.  For  in  the  amendment  of  April  16,  1860,  as  an 
exception  to  the  general  rule  of  the  399th  section,  they  de- 
clare ^Hhat  neither  husband  nor  wife  shall  be  required  to 
disclose  any  communication  made  by  one  to  the  other.''  This 
provision  was  wholly  unnecessary  if  they  were  not  to  be  ex- 
amined in  their  own  behalf,  and  shows  an  effort  at  least  on 
the  x>art  of  the  law  makers  to  avert  the  evil  results  from 
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Buch  examinations  to  the  confidence  and  peace  of  the  con- 
jugal  relation. 

I  have  said  more  than  I  designed  when  I  set  oat.  The 
decision  in  Marsh  v.  Pottery  (30  Barb.  506,)  based  on  an  able 
and  well  considered  exposition  of  the  question  involved,  is 
one  which  we  should  follow  until  it  is  reversed  by  the  court 
of  last  resort. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event 

[Kmas  Gbnebal  Tbrk,  Febmary  18,  1866.  Srown,  Zatt,  Scntgham  and 
/.  i^.  Barnard^  Justices.] 


The  People,  ex  rel.  Norman  W.  Eose,  vs.  The  Boaed  of 
Supervisors  op  the  Countt  op  Livingston. 

Bonds  issued  by  or  under  the  anthority  of  the  board  of  snperrisors  of  a 
county,  to  the  supervisors  of  the  seTeral  towns,  in  pursuance  of  a  resolu- 
tion passed  by  such  board  under  the  8th  chapter  of  the  laws  of  1864,  for 
the  purpose  of  paying  bounties  to  recruits  that  shall  be  mustered  into  the 
service  of  the  United  States  to  the  credit  of  the  respective  towns,  are  county 
bonds,  and  binding  as  such  upon  the  county  at  large. 

Two  distinct  methods  of  raising  money  are  provided  by  the  statute ;  one  be- 
ing to  borrow  it,  and  the  other,  to  raise  it  by  taxation.  If  a  board  of  super- 
visors resolves  to  borrow  the  money  required,  it  is  authorized  to  borrow 
upon  the  credit  of  the  county,  and  to  direct  the  bonds  of  the  county  to  be 
issued  by  the  county  treasurer,  to  each  supervisor,  or  to  borrow  money  on 
y  such  bonds  fbr  each  supervisor  who  may  apply  for  the  same,  to  pay  a 
bounty  to  each  recruit  that  shall  be  mustered  into  the  United  States  servico 
ftt>m  the  respective  towns  of  the  county. 

The  board  is  also  authorized  to  allow  the  towns  to  borrow  upon  their  own 
credit.  But  unless  the  board  provides  by  resolution  for  the  issuing  of 
town  bonds,  or  of  bonds  upon  the  sole  credit  of  the  towns,  or  of  any  town, 
bonds  so  issued-  by  such  towns,  or  any  of  them,  will  be  unauthorised  and 
invalid. 

The  board  of  supervisors  has  no  right  to  lend  the  bonds  of  the  county  to  the 
towns,  so  as  to  create  town  debts. 

Vown  debts  can  only  be  lawfully  authorized  under  the  act  of  1864,  in  the 
shape  of  town  bonds ;  and  such  town  bonds  can  only  be  issued  by  the  town 
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anthoiities  after  a  yote  of  the  town  dnly  had  at  a  regular  town  meeting; 
called  and  held  for  that  purpose. 

County  bonds,  issued  under  the  authority  of  the  board  of  supervisors,  for  th« 
payment  of  bounties,  create  a  county  debt,  which  can  only  be  lawftdly 
assessed  upon  the  whole  county.  The  board  can  not  lawfully  make  an 
unequal  assessment  upon  the  several  towns,  to  pay  such  debt. 

Such  bonds  will  not  become  town  debts  by  force  of  any  subsequent  vote  or 
resolution  of  the  towns  respectively,  at  special  town  meetings  called  for 
that  purpose,  but  will  remain  county  bonds,  and  be  binding  solely  upon  the 
body  of  the  county  at  large. 

Bonds  having  been  issued  by  a  board  of  super^sors,  on  the  credit  of  the 
county,  the  board  may  properly  and  lawfully  adopt  a  resolution  directing 
that  there  be  assessed,  levied  and  collected  upon  the  taxable  property  of 
the  county  an  amount  sufficient  to  pay  the  sums  due  thereon. 

ON  the  3d  day  of  August^  1864^  the  defendants  passed  a 
resolution  authorizing^  among  other  things^  the  issuing 
of  county  bonds  to  each  supervisor  of  the  county  who  should 
call  for  them,  to  pay  a  bounty  not  exceeding  $300,  to  each 
recruit  that  should  be  mustered  into  the  service  of  the  United 
States  to  the  credit  of  their  respective  towns,  and  declaring 
that  ^4n  the  payment  of  said  bonds,  the  board  of  supervisors 
assess  such  sums  on  the  towns  respectively  in  proportion  to 
the  amount  of  bonds  taken  by  each  town,  through  its  super- 
visor." On  the  2d  of  September,  1864,  the  defendants,  by 
resolution,  authorized  each  town  to  increase  its  bounty  to  a 
sum  not  exceeding  $1000,  ^^  subject  to  the  same  regulations 
as  prescribed  by  the  resolution  of  August  3, 1864.'^  In  pur- 
suance of  these  resolutions,  different  towns  took  bonds  ot 
money  varying  greatly  in  amount,  and  procured  volunteers  at 
different  rates.  On  the  30th  day  of  November,  1864,  the 
same  board  passed  a  resolution  that  the  amount  necessary  to 
pay  these  bonds  be  assessed  and  collected  ^^as  other  county 
taxes  are  assessed,  levied  and  collected,''  and  proceeded  tc 
assess  in  pursuance  thereof,  directing,  however,  that  the  tax 
should  be  spread  upon  a  separate  tax  roll.  The  relator  feel- 
ing aggrieved  by  the  resolution  of  November  30,  and  subse^ 
quent  proceedings,  sued  out  a  writ  of  certiorari,  to  revexM 
such  resolution  and  proceedings. 
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Oeorge  F.  Danforth  and  Scott  Lordy  for  the  relator. 
T.  B.  Strong  and  A.  J.  Abbott,  for  the  respondent. 

By  the  Courts  E.  Darwin  Smith,  J.  In  the  case  of  John 
Magee  and  others  v.  George  D.  Cutler  and  others.  Super-- 
visors  of  Livingston  county,  decided  at  the  last  December 
term  of  this  court,  (a)  we  held  that  the  bonds  issued  by  or 
under  the  authority  of  the  board  of  supervisors  of  Livingston 
county  under  the  resolution  passed  by  the  board  on  the  third 
jf  August,  1864,  were  county  bonds,  and  binding  as  such 
apon  the  county  at  large.  The  same  decision  had  been  made 
by  my  brother,  James  G.  Smith,  at  special  term,  in  an  action 
by  James  Faulkner  and  others,  against  Ghauncey  Metcalf, 
county  treasurer  of  Livingston,  to  restrain  the  issuing  of  any 
juch  bonds  to  the  supervisor  of  the  town  of  Ossian  in  said 
county.  (6) 

It  being  claimed  that  in  the  decision  in  both  cases,  a  por- 
tion of  the  resolution  of  the  3d  of  September  had  not  been 
^nsidered  by  the  court  by  reason  of  a  mistake  in  setting  out 
a  copy  of  said  resolution  in  the  proceedings  in  the  said  case 
of  Faulkner  v.  Metcalf,  the  certiorari  in  this  case  was  allowed, 
to  bring  up  the  said  resolution  and  the  proceedings  of  the 
board  of  supervisors  relating  to  the  same  for  reconsideration. 
Upon  a  rehearing  of  the  question,  we  remain  of  the  opinion 
expressed  in  the  case  of  Magee  et  al.  v.  Cutler  et  al.  (supra,) 
that  the  bonds  authorized  and  issued  under  said  resolution 
ware  properly  county  bonds. 

That  portion  of  the  said  resolution  omitted  in  the  proceed-' 
ings  in  the  case  of  Faulkner  v.  Metcalf,  treasurer,  was  the 
latter  part  thereof,  which  states,  that  in  the  payment  of  said 
bonds,  the  board  of  supervisors  will  assess  such  sums  on  the 
towns  respectively  in  proportion  to  the  amount  of  bonds  taken 
by  each  town  through  its  supervisor.  The  part  of  the  said 
ttsolution  omitted  does  not,  we  think,  change  or  materially 

(<r)  Ante,  p.  289.  (fi)  Ante,  p.  265,  note* 
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affect  our  construction  of  the  said  resolution^  bo  far  as  relates 
to  the  question^  whether  the  bonds  issued  under  said  resolu* 
tion  are  or  are  not  county  bonds.  The  22d  section  of  the 
act  of  1864,  under  which  the  resolution  in  question  was  passed, 
authorizes  the  boards  of  supervisors  of  the  counties  of  this 
state  to  raise  money  for  the  purpose  of  paying  bounties  to 
volunteers  into  the  naval  or  military  service  of  the  country  in 
two  modes.  They  were  authorized  to  provide  for  raising 
money  upon  the  credit  of  their  respective  counties  for  the  use 
of  the  said  county,  or  upon  the  credit  of  any  city  or  town 
thereof,  for  the  sole  use  of  said  city  or  town ;  or  to  raise  such 
money  by  levying  and  imposing  a  tax  upon  the  taxable*  prop- 
erty of  their  respective  counties  for  the  use  of  said  county,  or 
upon  any  town  or  city  thereof,  for  the  sole  use  of  such  town 
or  city.  These  two  modes  of  raising  money  were  entirely 
distinct.  One  was  to  borrow  monetfy  and  the  other  to  raise 
it  by  tcLxation. 

The  board  of  supervisors  of  Livingston  resolved  to  borrow 
the  money  which  was  required.  For  this  purpose  they  were 
authorized  to  borrow  upon  the  credit  of  the  county,  or  to 
provide  for  allowing  the  towns  to  borrow  upon  the  credit  of 
the  respective  towns  of  the  county.  They  adopted  the  former 
course.  They  authorized  the  county  treasurer  of  said  county 
to  issue  the  bonds  of  the  county,  bearing  annual  interest,  to 
each  supervisor  of  said  county,  or  to  borrow  money  on  said 
bonds  for  such  supervisors  as  might  call  for  the  same  to  pay 
a  bounty  not  exceeding  $300  to  each  recruit  that  should  be 
be  mustered  into  the  United  States  service  fi-om  the  respect- 
ive towns  of  said  county.  Each  supervisor  was  to  be  the  re- 
cruiting and  disbursing  agent  for  his  town,  and  draw  such 
amount  from  the  treasury  as  would  pay  for  the  filling  the 
quota  of  his  town.  The  money  thus  to  be  drawn  from  the 
treasury  of  the  county  was  county  moneys  borrowed  on  the 
sale  of  county  bonds  or  of  bonds  issued  upon  the  credit  of  the 
county,  and  if  the  bonds  were  taken  by  the  respective  super^ 
visors  of  the  several  towns  instead  of  money,  they  were  still 
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county  bonds  issued  in  like  manner  by  the  county  treasurer 
in  pursuance  of  such  resolution,  and  on  the  sole  credit  of  the 
county.  No  provision  is  made  in  said  resolution  for  the  issue 
of  town  bonds  or  of  bonds  upon  the  sole  credit  of  the  towns, 
or  of  any  town  of  said  county,  and  no  such  bonds  were  issued 
by  the  towns  respectively  so  far  as  we  know ;  certainly  the 
towns  had  no  authority  to  issue  any  such  bonds,  and  bonds 
issued  by  them,  or  any  of  said  towns,  would  be  clearly  unau* 
thorized  and  invalid* 

The  provision  in  said  resolution,  that  in  payment  of  said 
bonds,  the  board  of  supervisors  assess  such  sums  on  the  towns 
respectively  in  proportion  to  the  amount  of  bonds  or  money 
taken  by  each  town  through  its  supervisor,  does  not  change 
the  character  of  said  bonds,  or  convert  them  into  town  obli- 
gations. This  portion  of  the  resolution  is  of  no  legal  force. 
The  board  of  supervisors  had  no  right  to  lend  the  bonds  of 
the  county  to  the  towns  so  as  to  create  town  debts.  Town 
debts  could  only  be  lawfully  authorized  under  the  act  of  1864 
in  question,  in  the  shape  of  town  bonds — and  such  town 
bonds  could  only  be  issued  by  the  town  authorities  after  a 
vote  of  the  town  duly  had  at  a  regular  town  meeting  duly 
called  and  held  for  that  purpose.  This  provision  in  the  res- 
olution of  the  3d  of  August,  to  assess  the  amount  received 
by  the  supervisors  of  said  towns,  on  said  bonds,  or  moneys  in 
payment  of  said  bonds,  was  an  excess  of  authority  on  the 
part  of  the  board  of  supervisors,  was  an  unauthorized  blend- 
ing in  the  resolutions  of  the  processes  for  the  payment  of 
money  borrowed  on  the  credit  of  the  towns  with  that  for  rais- 
ing money  by  taxation  before  its  expenditure.  These  pro* 
cesses  or  .modes  of  proceedings  are  entirely  distinct.  The 
supervisors  could  only  assess  the  towns  separately  to  raise 
the  money  requisite  to  pay  town  bonds  duly  authorized  and 
issued,  or  money  voted  to  be  raised  by  taxation  by  the  town 
meetings  for  the  use  of  the  towns.  They  could  not  assess 
such  money  to  pay  borrowed  money,  unless  it  was  to  pay  law- 
ful town  bonds  duly  authorized  and  issued  in  shape  to  create 
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a  lawful  town  debt.  That  portion  of  the  resolution  which 
states  that  in  payment  of  the  bonds  the  board  will  assess  the 
towns  respectively,  in  connection  with  the  issue  of  county 
bonds  to  secure  borrowed  money,  in  no  proper  sense  creates 
any  contract.  It  is  simply  an  abortive  suggestion  or  proposi- 
tion. The  board  had  no  right  to  carry  it  into  effect  in  pay- 
ment of  county  bonds. 

These  bonds  created  a  county  debt  which  could  only  be 
lawfully  assessed  upon  the  whole  county.  The  board  could 
not  lawfully  mAe  an  unequal  assessment  upon  the  respective 
towns  to  pay  such  debt.  This  provision  doubtless  was  in- 
serted in  the  resolutions  with  a  view  to  such  action  of  the 
respective  towns  through  special  town  meetings  called  for 
that  purpose,  as  would  authorize  the  supervisors  to  assess 
upon  the  respective  towns  the  amount  of  the  bonds  issued, 
or  money  paid  to  their  respective  supervisors ;  and  from  the 
proceedings  had  before  us  in  other  cases  we  may  assume,  if 
we  can  not  judicially  know,  that  such  town  meetings  were  in 
fact  held  in  all  or  most  of  the  towns  of  said  county,  in  which 
appropriate  resolutions  were  duly  passed,  consenting  to  the 
receipt  and  use  of  such  bonds,  or  the  proceeds  thereof,  by 
their  respective  supervisors,  for  the  purpose  of  filling  the 
quotas  of  said  towns  under  the  call  of  the  general  govern- 
ment for  volunteers.  Such  action  of  the  towns  or  of  the  town 
meetings  can  not  change  the  operation  of  these  bonds. 

The  resolutions  of  such  town  meetings  had  no  legal  force 
or  effect.  The  bonds  issued  were  none  the  less  county  bonds, 
and  binding  solely  upon  the  body  of  the  county  at  laiige. 
They  did  not  become  town  debts  by  force  of  any  vote  or  res- 
olution of  the  towns  respectively.  The  towns  could  not  bor- 
row county  bonds,  or  contract  any  debts  in  any  way,  except 
by  the  issuing  of  town  bonds  previously  authorized  by  proper 
resolutions  of  the  board  of  supervisors  for  that  purpose.  No 
town  is  liable,  as  a  town  separately,  to  pay  any  of  these  bonds, 
nor  can  it  be  assessed  for  any  number  of  such  bonds  as  issued 
or  lent  for  its  exclusive  use  or  benefit,  nor  in  any  way  be  com- 
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pelled  to  pay  any  amount  more  than  its  ratable  proportion  of 
the  debts  contracted  by  the  issue  of  such  bonds.  The  point 
that  the  money  raised  upon  the  issuing  of  these  bonds  can 
not  be  deemed  raised  for  the  use  of  the  county^  was  raised  and 
discussed  and  decided  in  the  case  of  Magee  v.  Cutler, 

The  argument  that  the  resolutions  of  the  board  of  super- 
visors of  the  30th  of  November^  to  assess  these  bonds^  so  far 
as  they  are  due^  or  the  interest  which  has  accrued  thereon, 
upon  the  county  at  large,  does  injustice  to  some  of  the  towns 
in  making  them  pay  a  larger  amount  in  the  liquidation  of  the 
said  bonds  than  they  would  be  compelled  to  pay,  if  each  town 
was  separately  assessed  for  its  proportion  of  the  debt  con- 
tracted, is  one  which  might  have  been  appropriately  addressed 
to  the  legislature,  or  to  the  board  of  supervisors  acting  in  its 
legislative  capacity.  It  is  not  one  which  we  can  consider  in 
reviewing  the  resolutions  of  the  board  of  supervisors  acting 
within  the  limits  of  their  lawful  discretion. 

The  legislature  has  authorized  the  board  of  supervisors  of 
the  respective  counties  to  legislate  for  their  respective  coun- 
ties and  impose  taxes  or  borrow  money  to  pay  bounties  for 
volunteers  from  the  counties.  The  counties  are  comprised 
respectively  of  many  towns,  but  the  board  of  supervisors  of 
each  county  legislates  for  all  the  towns  of  the  county,  as  com- 
posing together  a  single  civil  or  political  organization  or  divis- 
ion of  the  state. 

These  bonds  having  been  issued  on  the  credit  of  the  county, 
the  resolution  passed  by  the  board  of  supervisors  on  the  30th 
November,  directing  that  there  be  assessed,  levied  and  col- 
lected upon  the  taxable,  property  of  the  county,  the  amount 
which  would  be  sufficient  to  pay  the  sums  due  thereon,  was 
properly  and  lawfully  passed. 

It  provided  for  the  payment  of  such  bonds,  as  all  other  state 
and  county  taxes  are  paid.  There  may  be  some  inequality 
in  such  taxation  between  the  towns,  as  such,  but  there  is 
none  between  the  inhabitants  of  the  county  at  large.    The 
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tax  is  imposed  upon  the  taxable  property  of  the  citizens  of 
county^  and  property  in  all  communities  must  bear  the  bur- 
dens of  the  government.  If  some  towns  are  richer  than  others 
and  will  therefore  pay  a  large  proportion  of  the  tax^  so  are 
some  citizens  richer  than  others^  and  it  is  not  unjust^  as  it 
seems  to  us^  that  the  whole  property  of  the  county  be  assessed 
to  pay  the  bonds  in  question.  At  least,  the  legislature  had 
settled  this  question  otherwise,  as  we  held  in  the  case  of 
Magee  v.  Cutler,  Judgment,  T  think,  should  be  given  for 
the  respondents  in  the  case,  and  affirming  the  proceedings 
of  the  board  of  supervisors  of  the  30th  of  November,  1864, 
with  costs. 

Ordered  accordingly. 

[MoRBOB  Qbhbbal  Tbbk,  March  6,  1865.    Jokmon,  /.  C,  Smiih  and  A 
JhrvfrnSmUhf  Justices.] 
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The  facts  that  a  note  sued  on  was  made  by  the  defendant  without  considera- 
tion, and  was  delivered  to  the  payee  solely  for  his  accommodation,  and 
that  it  was  transferred  by  the  payee  to  the  plaintiff  after  it  became  due, 
will  not,  alone,  constitnte  any  defense. 

In  an  action  by  the  Indorsee  of  a  promissory  note,  against  the  maker,  the 
answer  alleged  that  the  note  was  made  and  given  to  0.  for  the  purpose  of 
enabling  him  to  raise  money  to  buy  or  pay  a  mortgage  held  by  the  plain- 
tiff on  property  owned  or  claimed  by  0.;  that  the  note  was  not  used  for 
that  purpose,  but  remained  in  the  hands  of  0.  until  after  the  same  became 
due,  and  was  then  transferred  to  the  plaintiff.  Etid,  that  if  this  could  bis 
deemed  a  misappropriation,  in  any  sense,  in  order  to  render  it  available  as 
a  defense,  the  answer  should  have  shown  that  it  was,  or  might  have  been, 
injurious  to  the  defendant. 

But  the  answer  merely  alleging  that  It  was  expected  and  intended  that  the 
plaintiff  should  have  the  proceeds  of  the  note,  after  it  was  negotiated,  and 
that  instead  of  the  proceeds  he  had  taken  the  note;  U  icat  hdd^  that  this 
was  no  misappropriation,  within  any  of  the  < 
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THIS  was  an  action  upon  a  promissory  note.  The  com- 
plaint alleges  the  making  of  the  note  by  the  defendant, 
payable  to  the  order  of  David  O'Hearn,  and  its  indorsement 
for  value  received  to  the  plaintiff.  These  allegations  are 
not  denied  in  the  answer.  But  the  defense  alleged  is, 
that  the  note  was  an  accommodation  note,  made  and  deliv- 
ered to  O'Heam  to  enable  him  to  raise  money  to  pay  a  mort- 
gage owing  by  him  to  the  plaintiff;  that  the  said  O'Heara 
did  not  raise  money  upon  it,  but  transferred  it  to  the  plain-' 
tiff  after  due.  The  cause  was  tried  by  the  court  without  a 
jury.  On  the  trial,  the  attorney  for  the  plaintiff  moved  the 
court  that  the  plaintiff  have  judgment  on  the  pleadings, 
and  without  any  evidence  being  offered,  upon  the  ground  that 
the  answer  did  not  state  any  thing  constitutiug  a  defense. 
After  hearing  the  plaintiff's  attorney  for,  and  the  defendant, 
in  person,  in  opposition  to  the  motion,  the  court  decided  that 
the  answer  contained,  or  constituted,  no  defense,  and  ordered 
judgment  for  the  plaintiff,  on  the  pleadings,  for  $114  dam- 
ages ;  to  which  decision  and  ruling  of  the  court  the  defendant 
excepted.  The  defendant  moved,  at  a  special  term,  on  tho 
exceptions,  for  a  new  trial;  which  motion  was  denied,  and 
the  defendant  appealed  to  the  general  term. 

Geo.  W,  Miller  J  appellant,  in  person.  I.  A  note,  or  biU 
transferred  after  maturity,  is  taken  subject  to  aU  equities  or 
defenses  existing  in  relation  to  it,  in  the  hands  of  the  person 
from  whom  it  is  taken.  (3  Kent's  Com.  5th  ed.  90,  91. 
Story  on  Prom.  Notes,  §  178.  Chitty  on  BillSj  217,  218, 
219.  1  Parsons  on  Notes  and  Bills,  274,  275.  Edwards 
on  Prom.  Notes,  315-322,  686-91.  De  Matt  v.  Siarkey, 
3  Barb.  Gh.  40^-6.  GlaJUn  v.  Farmers'  &c.  Bank,  25  N.  Y. 
jBep.  295.)  The  answer  in  this  case  shows  a  perfect  defense 
to  the  note  in  the  hands  of  O'Heam,  the  payee,  and  the  per- 
son who  transferred  it  to  the  plaintiff  after  maturity. 

II.  Want  of  consideration,  or  the  fact  that  the  note  was 
an  accomodation  note,  was  a  good  defense  as  between  tho 
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maker  and  payee.  This  will  not  be  disputed.  Still  a  party 
taking  such  a  note^  even  with  knowledge  that  it  was  ac- 
commodation paper,  is  protected,  if  he  takes  it  bona  fide 
before  due ;  not  so,  however,  if  he  takes  after  dishonor  or 
maturity.  Before  the  time  for  payment  has  elapsed  it  is 
considered  in  the  nature  of  money;  the  accommodation 
maker  loans  his  credit  until  the  time  named  for  payment, 
but  after  that  time  has  expired,  he  can  no  longer  be  said  to, 
or  to  intend  to,  loan  either  money  or  credit,  and  the  very  fact 
that  the  time  at  which  he,  by  the  note,  appears  to  have 
agreed  to  pay,  has  expired,  and  he  has  not  paid,  is  notice  to 
every  body  that  he  no  longer  intends  or  agrees  to  pay.  In 
Buch  case  the  taker  can  not  be  said  to  rely  on  the  credit  of 
the  maker,  but  takes  solely  on  the  credit  of  the  assignor  or  in- 
dorser.  (Farsona  on  Notes  and  Bills,  192, 261, 2.  Edwards 
on  Bills,  315-322,  686-691.  HacUey  v.  Sprague,  10  Wend. 
114.    Driggs  v.  Rockwell,  11  id.  505-10.    4  Denio,  63.) 

III.  Another  complete  defense  contained  in  the  answer  is, 
that  the  note  was  made  to  be  used  for  a  special  purpose,  and 
was  not  so  used.  This  is  a  good  defense  against  every  one 
except  a  bona  fide  holder,  without  notice.  (1  Hilton,  337. 
Prentiss  v.  Graves,  33  Barh.  621.)  It  is  not  necessary  to 
allege  injury  from  the  diversion.  {Rochester  v.  Taylor  and 
Davis,  23  Barl.  18.    Edwards  on  Bills,  316, 317,  318, 319.) 

lY.  The  note  in  this  case  never  had  any  legal  inception. 
It  was  made  without  consideration  and  was  not  transferred 
during  its  life  or  before  maturity.  It  had  no  vitality  in  the 
hands  of  the  payee ;  was  no  better  than  blank  paper  until  ne- 
gotiated, even  before  it  came  due,  and  remaining  in  his  hands 
until  after  maturity,  it  ceased  to  be,  or  be  entitled  to  the 
immunities  or  protections  extended  to  negotiable  commercial 
paper.  All  that,  before  maturity  or  dishonor,  could  make  it 
a  valid  and  binding  security  as  against  the  maker,  was  the 
effect  of  the  rules  established  in  regard  to  negotiable  com- 
mercial paper.  By  force  of  those  rules,  an  act  of  the  payee 
could  give  it  legal  inception  before  due ;  but  being  dishon- 
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ored^  or  rather  remaining  a  mere  note  in  form  but  with  no 
substance  or  real  existence,  until  after  the  day  named  for 
payment,  no  act  of  the  holder  or  payee  ean  bring  it  to  life  or 
give  it  a  legal  inception  or  existence,  as  against  the  maker. 
{Marvin  v.  McCullum,  20  John.  288.  Kent  v.  Walton^ 
7  Wend.  256.    Dowe  v.  Bchutt^  2  Denio,  621.) 

•  J.  C.  Cochrdney  for  the  respondent.  I.  As  to  the  maker, 
there  is  never  a  consideration  for  an  accommodation  note.  It 
is  sufficient  if  there  is  a  consideration  between  the  party  for 
whose  accommodation  it  is  made  and  the  holder.  ((7ommer^ 
tial  Bank  v.  Warren^  15  N.  T.  Rep.  578.) 

II.  The  note  was  used  substantially  for  the  very  purpose 
for  which  it  was  made.  Whether  O'Heam  got  the  note  dis- 
counted and  paid  the  avails  to  the  plaintiff,  or  transferred  the 
note  to  the  plaintiff  for  the  purpose  of  paying  him,  could 
make  no  difference  to  the  defendant.  {Spencer  v.  BalloUy 
18  N.  T.  Rep.  327-332.  Bank  of  RtUland  t.  Buckj 
5  Wend.  67.  Mohawk  Bank  v.  Corey,  1  Hilly  513.  Poto^ 
eU  V.  Watersy  17  John.  176.  DeZeng  v.  Fyfey  1  Bosw. 
835.  1  Parsons  on  Notes y  226,  ».  m.  2  id.  27,  28.) 
'  III.  The  fact  that  a  note  is  transferred  after  it  becomes 
due  is  never  a  defense,  unless  a  defense  would  have  existed 
if  transferred  before  due,  with  notice  of  all  the  circum- 
stances. The  transfer  past  due  never  creates  a  drfenssy  but 
merely  permits  a  defense  if  one  exists.  In  other  words,  a 
note  is  then  the  same  as  non-negotiable  paper. 

By  the  Oourty  Johnson,  J.  The  facts  stated  in  the  an- 
swer, that  the  note  in  question  was  made  by  the  defendant 
without  consideration,  and  delivered  to  O'Heam,  the  payee, 
solely  for  his  accommodation,  and  that  it  was  transferred  by 
O'Heam  to  the  plaintiff  after  it  became  due,  must  be  taken  to 
be  admitted.  But  these  facts  alone  constitute  no  defense. 
This  seems  to  be  well  settled.  (2  Parsons  on  Notes  dkc.  29. 
Charles  v.  Mareden,  1  Taunt.  224.    Caruthers  v.  West,  11 


MONBOB— MARCH,  1865.  gQQ 


Oorbitt  V.  Miller. 


Adol  dt  JEaUy  143.  Stwrtevant  v.  Ford^  4  Man.  d  O.  lOL 
Thompson  v.  Shepherd^  12  Jfc^c.  311.)  In  Charles  v. 
irar«d69»^  (^j)ra,)  Lawrence^  J.  said  there  was  ^^no  reason 
why  a  bill  might  not  be  negotiated  after  it  was  due^  unless 
there  was  an  agreement  restraining  it/'  And  he  farther 
remarked,  that  if  there  had  been  such  an  agreement  it 
should  have  been  stated  in  the  plea,  and  might  then  have 
constituted  a  defense.  To  the  same  effect  is  Stein  v.  Yglesias, 
(1  Oromp.f  Mees.  dk  Bos.  565.)  No  such  fact  is  here  stated  in 
the  answer.  In  the  case  of  accommodation  paper  it  is  quite 
obvious  that  the  indorsee  takes  greater  rights  than  his 
indorser  had.  The  payee  can  not  sue  an  accommodation 
maker  or  indorser  at  all ;  because,  as  between  them,  no  con- 
sideration passes.  But  it  is  different  with  the  indorsee  of 
the  payee;  because  the  very  object  being  to  accommodate 
and  benefit  the  payee,  his  transfer  for  a  valuable  considers* 
tion  fulfills  the  intention,  and  is  binding  upon  such  maker 
or  indorser.  And  notice  to  the  indorsee  in  such  a  case  is  of 
no  moment,  and  adds  nothing  by  way  of  defense.  {Broton 
V.  Motty  7  John.  361.) 

The  question  then  arises,  whether  there  has  been  any  such 
misappropriation  of  the  note  as  to  constitute  a  defense  in 
favor  of  an  accommodation  maker.  The  answer  alleges  that 
the  note  was  made  and  given  to  O'Hearn,  ^^for  the  purpose 
of  enabling  O'Hearn  to  raise  money  to  buy  or  pay  a  mort- 
gage held  by  the  plaintiff  on  property  owned  or  claimed  by 
said  O'Hearn."  It  then  alleges  that  the  note  was  not  used 
for  such  purpose,  but  remained  in  the  bands  of  O'Hearn 
until  after  the  same  became  due,  and  was  then  transferred 
to  the  plaintiff.  If  this  could  be  deemed  a  misappropriation 
in.  any  sense,  there  is  nothing  in  the  answer  to  show,  or  even 
suggest,  that  it  has  been  or  could  be  in  any  way  injurious  to 
the  defendant.  This,  I  think,  is  necessary  to  constitute  a 
defense.  (2  Parsons  on  Notes  and  Bills,  28.)  The  answer 
does  not  even  allege  that  the  mortgage  has  not  been  paid  by 
the  transfer ;  and  if  it  did,  there  is  nothing  to  show  that  the 
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defendant  was  in  any  way  holden  for  the  payment  of  the 
mortgage,  or  had  any  interest  in  the  mortgaged  property. 
He  expected  to  become  holden  for  the  amoant  of  the  note, 
and  it  can  be  of  no  possible  consequence  to  him  whether  it 
was  transferred  to  one  or  another,  so  long  as  he  had  no  inter- 
est in  the  application  of  the  proceeds.  But  in  truth  no  mis- 
appropriation is  alleged.  The  answer  only  shows  that  it 
was  expected  and  intended  that  the  plaintiff  should  have  the 
proceeds  of  the  note  after  it  was  negotiated,  and  that  instead 
of  the  proceeds  he  has  taken  the  note.  This  is  all  that  is 
strictly  or  even  substantially  alleged.  This  is  no  misappro- 
priation within  any  of  the  cases.  The  substantial  object  has 
been  complied  with,  so  far  at  least  as  the  defendant  is  con- 
cerned, and  the  judgment  is  right,  and  should  be  affirmed. 

[MoxBos  Gbvbsal  Tssk,  March  6,  1865.    /oAiuon,  /.  C  Smith  and  E» 
DflnMM  Smith,  Justices.] 
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The  order  of  a  county  Judge,  made  in  proceedings  supplementary  to  ezecu- 
tion,  for  the  pa3rment  of  money  in  the  hands  of  a  third  person,  will  not 
affect  the  rights  of  an  assignee  who  has  advanced  money  on  the  faith  and 
security  of  the  fund  in  good  faith,  and  who  is  not  a  party  to  the  supple- 
mentary proceedings. 

Tlie  code  does  not  contemplate  the  acijudication  of  the  rights  of  assignees, 
by  a  judge,  in  so  summary  a  manner.  When  the  fact  of  the  assignment 
of  a  ftmd  in  the  hands  of  a  depositary,  by  the  owner,  is  made  known 
to  the  Judge,  he  ought  not  to  order  it  to  be  paid  oyer  to  the  Judgment 
creditor. 

If,  with  notice  of  the  assignment,  and  of  the  claim  of  the  assignee  there- 
under, the  depositary  pays  over  the  fund  to  a  Judgment  creditor  of  the 
owner,  even  upon  the  order  of  a  county  judge,  he  does  so  at  his  peril. 

THIS  was  a  motion  for  a  new  trial,  on  a  bill  of  exceptions 
ordered  to  be  heard  at  the  general  term  in  the  first  in* 
stance.    The  action  was  brought  against  the  defendant  to 
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recover  $70  paid  to  him  as  an  executor  of  the  will  of  John 
Roy,  deceased.  The  will  appropriated  the  interest  of  $2000 
to  the  testator's  widow,  and  appointed  the  parties  to  this  suit 
executors.  The  widow,  in  October,  1858,  assigned  this 
interest  to  the  plaintiff,  ^^to  demand  and  receive  it,  but  to 
hold  the  same  for  my  sole  use  and  benefit,  and  out  of  the 
same  to  reimburse  himself  for  any  and  all  moneys  that  he 
may  advance  to  me  from  time  to  time,  for  my  support." 
The  widow  was  very  aged — was  poor,  having  this  fund  alone 
for  her  support.  After  the  receipt  of  the  money  by  the  defend- 
ant, one  Hull  took  supplemental  proceedings  against  hei^  to 
satisfy  a  judgment  he  had  against  her.  Subsequently  a  county 
judge  ordered  the  defendant  to  pay  the  money  to  Hull,  on 
his  debt.  The  plaintiff  was  no  party  to  the  proceedings.  The 
testimony  satisfied  the  judge  at  the  circuit  (at  least  that 
there  was  enough  to  go  to  the  jury  upon)  that  the  defendant 
had  notice  of  this  assignment,  prior  to  his  payment  of  the 
money. 

JR.  A.  Parmenter,  for  the  plaintiff. 

W.  A,  Beach,  opposed. 

By  the  Courtf  Peokham,  J.  I  see  no  objection  to  the 
assignment.  Its  good  faith  and  fairness  are  not  questioned. 
It  is  not  prohibited  by  the  statute  against  the  assignmejit  of 
an  interest  ''in  a  trust  for  the  receipt  of  the  rents  and  profits 
of  land."     (3  B,  S.  5th  ed,  21,  §  82.)     It  is  not  such  a  trust. 

The  assignment  being  valid,  the  plaintiff  was  entitled  to 
this  money  for  advances  he  had  made,  as  the  testimony 
showed,  on  its  faith  and  security ;  all  which,  as  I  think  the 
testimony  showed,  was  well  known  to  the  defendant  before  he 
paid  the  money,  and  prior  to  the  order  for  the  payment,  made 
by  the  county  judge.  He  was  careful,  however,  to  take  secu- 
rity and  indemnity,  on  paying  it  over.    The  order  of  the 
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county  judge  could  not  affect  the  rights  of  this  plaintiff. 
He  was  no  party  to  that  proceeding,  and  was  not  bound  by  it 
The  code  never  contemplated  the  adjudication  of  the  rights  of 
assignees,  by  a  judge,  in  this  summary  manner.  The  fact 
of  the  assignment  being  made  known  to  the  judge  by  the 
testimony,  I  think  he  erred  in  ordering  the  payment. 

Within  the  spirit  of  the  299th  section  of  the  code  this 
claim  should  not  have  been  so  disposed  o£  ^'If  it  appear 
that  a  person  alleged  to  have  property  of  the  debtor  or  in- 
debted to  him,  claims  an  interest  in  the  property,  adverse  to 
him,  or  denies  the  debt,  such  interest  or  debt  shall  be 
recoverable  only  in  an  action  against  such  person,  by  the 
receiver ;  but  the  judge  may  by  order  forbid  a  transfer  or 
other  disposition  of  such  property,  &c.  until  a  sufficient  op- 
portunity be  given  to  the  receiver  to  commence  the  action 
and  prosecute  the  same  to  judgment  and  execution,''  &o. 

The  spirit  of  that  provision  applies  to  this  case,  and  should 
have  controlled  the  action  of  the  judge.  Nor  is  it  any  an- 
swer to  say  that  the  order  was  obligatory  until  it  was  reversed. 
If  it  were  erroneous,  as  to  this  defendant,  he  should  have  seen 
that  it  was  reviewed  and  reversed,  or  have  complied  with  its 
dir^tions,  at  his  peril.  He  well  knew  that  the  plaintiff 
claimed  to  be  the  assignee  and  owner  of  this  claim.  If  he 
were  so  in  fact,  then  this  defendant  did  not  owe  the  judg- 
ment debtor  any  thing.  He  owed  this  plaintiff;  and  he  can 
neither  pay  that  debt  by  paying  the  judgment  debtor  after 
notice  of  the  assignment,  or  by  complying  with  an  order 
entirely  void,  so  far  as  it  respects  this  plaintiff.  Fragile 
and  feeble  woirld  be  the  rights  of  an  assignee  if  they  could 
thus  be  adjudged  and  finally  determined  in  such  a  summary 
proceeding,  to  which  he  was  not  even  a  party. 

The  rights  of  the  parties  must  therefore  be  settled  in  this 
suit.  If,  under  the  circumstances  of  this  case,  with  notice 
of  the  assignment  and  of  the  claim  of  the  plaintiff  there- 
under^  both  of  which,  I  think,  the  evidence  sufficiently 
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establishes^  the  defendant  thought  proper  to  pay  over  this 
money,  he  paid  it  at  his  peril.     The  plaintiff,  I  think,  is 
both  legally  and  equitably  entitled  to  it,  and  the  defendant 
must  resort  to  his  indemnity,  to  secure  himself. 
A  new  trial  should  be  granted ;  costs  to  abide  the  event. 

[Albajtt  Qbiteral  Tsbh,  December  *I,  1868.    Bo^iboom,  Teekham  and 
MUUr,  Justices.] 


The  People,  eoorel  Arms,  vs.  Austin  and  others. 

The  mayor's  court  of  the  dty  of  Albany  has  power  to  grant  new  trials,  or  to 
set  aside  a  judgment  on  the  merits  entered  on  the  report  of  a  referee. 

THIS  was  a  motion  to  set  aside  the  writ  of  prohibition 
issued  in  this  case,  forbidding  the  mayor's  court  of 
Albany  to  proceed  to  hear  the  argument  on  a  motion,  or  to 
set  aside  the  judgment  entered  in  that  court  upon  the  report 
of  a  referee.  The  writ  was  granted  by  Justice  Peckh  am  with- 
out a  particular  examination,  on  the  assumed  ground  that 
the  mayor's  court  had  no  power  to  grant  such  a  motion.   * 

S.  F.  Higgins^  for  the  motion. 

H.  Smithy  opposed. 

Peckham,  J.  The  mayor's  court  in  the  city  of  Albany, 
established  under  the  city  charter,  was  declared  to  be  a  court 
of  common  pleas  for  said  city.  (3  R.  8.  317.  City  Laws, 
273,  §  34.)  Courts  of  common  pleas  had  power  expressly 
granted  by  statute  to  grant  new  trials,  &c.     (2  R,  S.  208,  §  1.) 

That  courts  of  common  pleas  had  power  to  grant  new  trials 
was  adjudged  in  Delancey  v.  Brownell^  (4  John.  136 ;)  also 
to  set  aside  reports  of  referees.     {Ex  parte  Basaett,  2  Cowen, 
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pelled  to  pay  any  amount  more  than  its  ratable  proportion  of 
the  debts  contracted  by  the  issue  of  auch  bonds.  The  point 
that  the  money  raised  upon  the  issuing  of  these  bonds  can 
not  be  deemed  raised  for  the  use  of  the  county,  was  raised  and 
discussed  and  decided  in  the  case  of  Magee  v.  Cutler. 

The  argument  that  the  resolutions  of  the  board  of  super- 
visors of  the  30th  of  November,  to  assess  these  bonds,  so  far 
as  they  are  due,  or  the  interest  which  has  accrued  thereon, 
upon  the  county  at  large,  does  injustice  to  some  of  the  towns 
in  making  them  pay  a  larger  amount  in  the  l#|uidation  of  the 
said  bonds  than  they  would  be  compelled  to  pay,  if  each  town 
was  separately  assessed  for  its  proportion  of  the  debt  con- 
tracted, is  one  which  might  have  been  appropriately  addressed 
to  the  legislature,  or  to  the  board  of  supervisors  acting  in  its 
legislative  capacity.  It  is  not  one  which  we  can  consider  in 
reviewing  the  resolutions  of  the  board  of  supervisors  acting 
within  the  limits  of  their  lawful  discretion. 

The  legislature  has  authorized  the  board  of  supervisors  of 
the  respective  counties  to  legislate  for  their  respective  coun- 
ties and  impose  taxes  or  borrow  money  to  pay  bounties  for 
volunteers  from  the  counties.  The  counties  are  comprised 
respectively  of  many  towns,  but  the  board  of  supervisors  of 
each  county  legislates  for  all  the  towns  of  the  county,  as  com- 
posing together  a  single  civil  or  political  organization  or  divis- 
ion of  the  state. 

These  bonds  having  been  issued  on  the  credit  of  the  county, 
tbe  resolution  passed  by  the  board  of  supervisors  on  the  30th 
November,  directing  that  there  be  assessed,  levied  and  col- 
lected upon  the  taxable,  property  of  the  county,  the  amount 
which  would  be  sufficient  to  pay  the  sums  due  thereon,  was 
properly  and  lawfully  passed. 

It  provided  for  the  payment  of  such  bonds,  as  all  other  state 
and  county  taxes  are  paid.  There  may  be  some  inequality 
in  such  taxation  between  the  towns,  as  such,  but  there  is 
none  between  the  inhabitants  of  the  county  at  large.    Tbe 
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tax  is  imposed  npon  the  taxable  property  of  the  citizens  of 
county,  and  property  in  all  communities  must  bear  the  bur- 
dens of  the  government.  If  some  towns  are  richer  than  others 
and  will  therefore  pay  a  large  proportion  of  the  tax,  so  are 
some  citizens  richer  than  others,  and  it  is  not  unjust,  as  it 
seems  to  us,  that  the  whole  property  of  the  county  be  assessed 
to  pay  the  bonds  in  question.  At  least,  the  legislature  had 
settled  this  question  otherwise,  as  we  held  in  the  case  of 
Magee  v.  Cutler.  Judgment,  I  think,  should  be  given  for 
the  respondents  in  the  case,  and  affirming  the  proceedings 
of  the  board  of  supervisors  of  the  30th  of  November,  1864, 
with  costs. 

Ordered  accordingly. 

[Movsoa  Gbnebal  Tbbk,  March  6,  1865.    Johntm,  /.  (7.  Smith  and  R 
Darwin  Smith,  Justices.] 


COBBITT  VS.  MiLLEB. 


The  facts  that  a  note  sued  on  was  made  by  the  defendant  without  considera- 
tion, and  was  delivered  to  the  payee  solely  for  his  accommodation,  and 
that  it  was  transferred  by  the  payee  to  the  plaintifif  after  it  became  due, 
will  not,  alone,  constitute  any  defense. 

In  an  action  by  the  indorsee  of  a  promissory  note,  against  the  maker,  the 
answer  alleged  that  the  note  was  made  and  given  to  0.  for  the  purpose  of 
enabling  him  to  raise  money  to  buy  or  pay  a  mortgage  held  by  the  plain- 
tiff on  property  owned  or  claimed  by  C;  that  the  note  was  not  used  for 
that  purpose,  but  remained  in  the  hands  of  0.  until  after  the  same  became 
due,  and  was  then  transferred  to  the  pbuntiff.  Eild,  that  if  this  could  be 
deemed  a  misappropriation,  in  any  sense,  in  order  to  render  it  available  as 
a  defense,  the  answer  should  have  shown  that  it  was,  or  might  have  been, 
ii^'urious  to  the  defendant. 

But  the  answer  merely  alleging  that  it  was  expected  and  intended  that  the 
plaintiff  should  have  the  proceeds  of  the  note,  after  it  was  negotiated,  and 
that  instead  of  the  proceeds  he  had  taken  the  note;  it  wot  held,  that  this 
was  no  misappropriation,  within  any  of  the  cases, 
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THIS  is  an  action  by  the  surety  on  a  $350  note  to  recover 
$100  paid  thereon  by  his  principal,  which  the  payee  omit- 
ted to  credit,  but  sued  the  maker  and  surety,  recovered  judg- 
ment for  the  full  amount  (the  suit  not  being  defended,)  issued 
execution  thereon,  and  this  plaintiff,  the  surety,  paid  the  judg^ 
ment  and  then  brought  this  action  to  recover  back  the  $100. 
The  principal  in  the  note  also  assigned  the  same  claim  to  the 
plaintiff.  The  referee  reported  in  favor  of  the  plaintiff,  and 
the  defendant  appealed. 

A.  Bingham^  for  the  plaintiff  and  respondent. 

W.  0.  Benton^  for  the  appellant. 

By  the  Court,  Feckham,  J.  It  is  impossible,  I  think,  to 
sustain  this  report  upon  any  principle  known  to  the  law.  It 
seems  to  be  based  upon  a  decision  of  this  court  in  Smith  v. 
WeehSy  (26  Barb.  463.)  The  opinion  there  was  delivered  by 
Justice  Harris,  and  it  sustains  this  case.  Had  the  learned 
justice,  in  his  opinion,  examined  the  authorities  in  this  state 
and  still  arrived  at  the  same  conclusion,  we  should  feel  bound 
by  the  decision.  But  no  authority  in  this  state  tending  to 
such  a  result  is  alluded  to,  nor  is  a  principle  stated  which 
we  think  can  sustain  this  action. 

The  authorities  cited  and  relied  upon,  are  Bowe  v.  Smith, 
(16  Mass.  Sep.  306;)  Fowler  v.  Shearer,  (6  id.  14;)  and 
Loring  v.  Mansfield,  (17  id.  394.)  The  first  case,  it  is  con- 
ceded, is  an  authority  directly  on  the  point.  There  the  plain* 
tiff  had  paid  $50  on  a  $400  note  and  taken  a  receipt. 
Afterwards  he  was  sued  on  the  $400  note  and  judgment 
entered  against  him  for  the  whole  amount.  An'  action  by 
the  plaintiff  to  recover  back  the  $50  was  sustained.  Parker, 
Oh.  J.  stated  that  his  ''first  impression  was  against  this 
action."  Finally  it  was  sustained  on  the  ground  "that  the 
defendant  had  received  $50  which  he  is  not  entitled  to 
retain.    That  he  can  not  conscientiously  retain  it.''    The 
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editor  of  a  late  edition  of  the  Massachusetts  Beports  sayg 
this  decision  can  not  stand  in  law.  The  ground  of  the  re- 
cotrery  will  be  examined  hereafter. 

Fowler  v.  Shearer  was  an  action  against  an  attorney,  for 
not  applying  money  given  to  him  for  that  purpose,  upon  a 
demand  in  his  hands  for  collection  against  the  plaintiff. 
That  action  was  sustained,  on  the  ground  that  the  attorney 
^'had  been  guilty  of  a  breach  of  the  trust  reposed  in  him.'' 
There  is  some  plausibility  in  the  claim  for  sustaining  such 
an  action,  if  the  attorney  for  the  purpose  of  applying  the 
money  could  be  regarded  as  the  agent  or  servant  of  the  plain- 
tiff in  the  second  action.  If  he  were  so  in  fact,  the  action 
would  of  course  be  for  the  breach  of  trust,  and  this  case 
could  not  be  held  as  any  authority  for  sustaining  this  action. 

The  case  of  Loving  v.  Mansjieldf  (17  Mass.  Rep.  394) 
involves  the  same  principle  decided  in  Rowe  v.  Smithy  (16 
Mass.  Rep.  306,)  with  this  difference  of  fact,  that  in  the 
former  case  the  plaintiff  in  the  second  action  appeared  in  the 
first  and  contested  the  recovery,  but  did  not  attempt  to  prove 
the  payments  for  which  he  afterwards  brought  an  action. 
The  court  held,  however,  that  he  could  not  recover ;  the 
ground  being  substantially,  that  having  been  in  court  he 
ought  to  have  proved  his  whole  defense  when  he  had  an 
opportunity.  In  neither  case  was  there  any  actual  trial  as 
to  the  payment  claimed  to  be  recovered.  This  case,  there- 
fore, overrules  ^oii;e  v.  Smith.  The  court  in  26  Barh.  also 
referred  generally  to  Witconib  v.  Williams^  (4  Fick.  228 ;) 
Gary  v.  Hull,  (11  John.  441 ;)  and  Cobb  v.  CurtisSj  (8  id. 
470.)  Neither  of  these  cases  tends  in  the  remotest  degree 
to  sustain  the  position  for  which  they  were  cited.  In  the 
first  the  action  was  to  recover  for  an  over  payment  made  by 
mistake.  The  court  say:  ^'In  this  case  a  cause  of  action 
has  been  shown,  independent  of  the  jndgment ;  nor  was  the 
proof  of  the  judgment  at  all  material  to  the  merits  of  the 
case/' 

In  Oary  v.  HuU,  the  defendant  below^  Gary,  had  recov* 
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ered  a  judgment  against  Hull  for  $40.  It  was  then  agreed 
that  Hull  might  pay  it  in  bark.  The  bark  was  delivered, 
but  the  parties  not  agreeing  on  the  price,  the  defendant  issued 
execution  on  his  judgment.  The  plaintiff  then  brought 
an  action  for  his  bark,  and  it  was  held  to  lie,  on  the  ground 
that  the  agreement  to  pay  the  judgment  had  been  waived 
by  the  issuing  of  the  execution.  That  it  had  been  rescinded 
by  mutual  consent. 

Cobb  V.  Curtiss  was  an  action  for  breach  of  contract,  for 
not  discontinuing  a  suit  in  a  justice's  court  after  it  had  been 
settled,  the  subject  matter  satisfied,  and  the  plaintiff  had 
agreed  to  discontinue.  On  these  facts  the  right  to  recover 
was  plain.  The  court  say:  "This  suit  was  brought  for 
breach  of  an  agreement  to  discontinue  the  former  suit,  and 
{his  breach  would  be  the  same,  even  if  the  former  recovery 
had  been  for  a  just  debt.'' 

Upon  this  review  it  will  be  perceived  that  the  only  author- 
ity sustaining  the  court  in  Smith  v.  WeekSy  (26  Barb.)  is 
the  case  of  Botoe  v.  Smith,  in  16  Mass.  Bep.  The  ground 
on  which  it  stood  was  overruled  in  Loring  v.  Mansfield,  (17 
M<Z88.  Bep,)  before  referred  to.  It  was  just  as  "unconsci- 
entious" for  a  party  to  retain  the  money  in  the  one  case  as 
in  the.  other.  It  was  not  litigated  at  all  in  the  latter,  though 
the  party  appeared  to  litigate  another  question,  viz.  usury. 

The  contrary  doctrine,  it  is  conceded,  is  held  in  every  other 
state  to  whose  authorities  we  have  been  referred.  {TiUon  v. 
Gordon,  1  N,  H,  Bep.  33.  Broughton  v.  Mcintosh,  1  Ala. 
Bep.  103.  Mitchell  v.  Sanford,  11  id.  695.)  In  our  own 
state  the  authorities  are  numerous  and  uniform.  (Loomis 
V.  Pulver,  9  John.  244.  White  v.  Ward,  Id,  232.  BaUey 
V.  Button,  13  id.  187.  Walker  v.  Ames,  2  Cowen,  428.) 
The  last  case  was  especially  hard  and  unconscionable.  There 
had  been  a  recovery  on  an  account  and  also  on  a  note  given 
on  settlement  of  the  same  account.  The  defendant  in  that 
recovery  then  sued  to  recover  back  one  half  of  the  judgment 
thus  improperly  recovered.    The  court  held  the  action  would 
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Dot  lie.  '^That  there  could  be  no  end  to  litigation  nor  any 
security  to  a  person"  if  such  an  action  would  lie.  (See  also 
Dey  V.  Dox^  9  Wend.  129 ;  Edwards  v.  Stewart^  15  Barl. 
67 ;  Canfield  v.  Monger^  12  John.  347 ;  Orant  v.  Button, 
14  id.  3T7.) 

We  are  referred  to  no  authority  in  England  that  sustains 
this  action.  The  contrary  is  settled  in  Marriat  v.  Hamp^ 
ton^  (7  T.  B.  269,)  where  the  remark  is  made,  quoted  supra 
in  Walker  v.  Ames;  and  see  Kist  v.  Atkinson^  (2  Camp.  63.) 
Nor  can  I  find  any  principle  that  will  uphold  this  action. 
So  far  back  as  legal  decisions  are  reported,  it  has  always  been 
held  that  you  could  not  overhaul,  in  another  action,  what 
had  once  been  adjudged  by  a  court  of  competent  authority, 
having  jurisdiction  of  the  parties  and  of  the  subject  matter 
adjudged.  The  subject  was  fully  discussed  in  the  court  of 
errors  in  Le  Ouen  v.  Gouverneury  (1  John.  Ca^.  436,)  and 
the  rule  laid  down  much  broader  than  is  required  to  defeat 
this  action.  The  judgment  is  equally  a  bar,  whether  obtain- 
ed by  default  or  after  a  trial,  as  to  all  matters  necessarily 
adjudged  by  the  judgment  It  concludes  parties  and  privies 
as  to  all  matters  of  fact  necessarily  determined  by  the  judg- 
ment, so  that  they  can  not  be  overhauled  in  another  suit. 

A.  sues  B.  on  a  note  void  for  usury,  duress  or  under  the 
statute  against  betting  and  gaming,  or  extinguished  by  accord 
and  satisfaction,  payment  or  otherwise,  and  gets  judgment 
by  default ;  why  can  not  B.  sue  him  and  recover  the  amount 
back  ?  Surely  it  is  '^unconscientious^'  that  A.  should  retain 
this  money.  He  can  not  simply  because  the  law  has  judi- 
cially determined  against  his  cause  of  action.  It  has  adjudged 
that  the  note  was  not  void  or  invalid,  and  so  long  as  that 
judgment  stands  you  can  not  again,  in  another  action,  liti- 
gate any  such  question.  Payment  extinguishes  a  note ;  a 
set-off  or  recoupment  does  not,  until  a  judgment  of  the 
court  after  trial  has  so  declared.  Payment  extinguishes  a 
debt  as  fully  and  effectually  by  the  act  of  the  parties,  as  a 
Bet-off  can  do  when  so  declared  by  the  judgment  of  a  com-- 
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petent  court.  A  judgment  on  a  note  necessarily  determinetf 
its  validity,  and  therefore  that  it  has  not  been  paid. 

A.  enters  upon  B/s  land  in  the  fall,  claiming  the  right  to 
sow  grain  there  under  a  lease,  and  sows  it.  B.  sues  him  in 
a  justice's  court  for  such  entry,  and  recovers — aflerwardfl 
A.  gathers  the  grain  and  B,  sues  him  for  its  value.  He  re* 
covered  because  the  first  suit  determined  that  A.  had  no  right 
to  sow  the  grain  but  was  a  trespasser  in  doing  so,  though 
the  court  in  the  last  suit  thought  the  first  erroneously  de* 
cided.  The  right  was  settled  in  the  first  suit  (Braf^dow 
V.  Morssy  lately  decided  in  the  court  of  appeals,  but  not  yet 
reported.) 

These  positions  are  elementary,  and  need  no  authority 
for  their  support.  Mr.  Justice  Harris,  in  Smith  v.  WeehSf 
(jsupraj)  says:  "The  good  sense  and  justice  of  the  question 
are  with  the  Massachusetts  cases.  The  plaintiff  had  a  right 
to  expect  that  the  defendant  would  perform  his  duty,  and 
when  he  came  to  take  judgment  for  his  debt,  that  he  would 
credit  the  payment  which  had  been  made.  To  hold  that  he 
was  bound  to  appear  in  the  action  and  employ  counsel  at  his 
own  expense,  merely  to  see  that  the  defendant  did  what  he 
had  agreed  to  do,  would,  in  my  judgment,  be  unreasonable/' 

The  justice  that  conflicts  with  well  settled  principles  of 
law,  settled  and  declared  by  enlightened  men  from  broad 
views  of  the  public  welfare,  may  safely  be  regarded  as  of 
very  doubtful  character.  It  is  usually  the  offspring  of  neg- 
ligence, and  the  parent  of  bad  law.  It  is  an  old  maxim, 
translated  into  English,  that  it  is  for  the  interest  of  the 
republic  that  there  should  be  an  end  to  litigation.  In  the 
last  case  cited  the  plaintiff  there,  as  here,  had  full  opportu- 
nity, and  was  expressly  notified  by  the  first  suit,  to  appear 
and  set  up  his  defense,  as  the  plaintiff  there  claimed  to 
recover  the  full  amount.  He  chose  to  think  he  was  not  in 
earnest,  or  if  he  were  that  the  plaintiff  here  could  sue  and 
recover  it  back.  He  could  have  appeared  and  compelled  the 
allowance  of  the  payments  at  a  trifling  expense,  compared 


ALBANY— MARCH,  1864  321 


Binck  V,  Wood. 


to  the  cost  of  this  litigation.  In  fact  the  defendant  there  might 
have  litigated  the  question  at  the  expense  of  the  plaintiff 
there,  by  serving  the  offer  to  allow  judgment  for  the  proper 
amount  as  provided  for  by  the  code ;  or  when  he  found  that 
the  plaintiff  there  had  taken  judgment  for  too  much,  he 
might  have  had  the  judgment  openedj  and  litigated  tha 
question  upon  just  terms.  The  law  can  not  uphold  the  trust 
and  faith  that  allow  a  man  to  lie  by  as  the  plaintiff  here  did 
in  the  first  suit,  and  rest  upon  the  belief  that  the  plaintiff, 
there  would  not  do  what  in  the  summons  or  complaint  ha 
had  expressly  notified  this  plaintiff  he  would  do,  viz.  take 
judgment  for  the  whole  amount  of  the  note,  and  then  main-* 
tain  an  action  to  recover  back  part  of  the  judgment  on  the 
ground  that  his  just  confidence  had  been  betrayed*  Having, 
as  he  knew,  a  good  defense,  he  thought,  of  course,  that  the 
plaintiff  there  as  an  honest  map,  would  recognize  it;  Such 
doctrine  puts  an  end  to  the  effect  which  the  wisdom  of  ages 
has  given  to  judgments.  (3  £ac.  Abr.  ecL  by  Bouvieri  title 
Evidence  F.  of  written  evidence^  568, 569^  <tnd  caaea  cited.} 

If  he  had  been  ignorant  of  the  defense,  and  the  plaintiff 
well  knowing  its  existence,  had  fraudulently  concealed  it 
from  him,  he  could  not  sustain  another  action  to  '^rip  up'' 
any  thing  adjudged. in  the  first  suit.  (White  y.  Merritti 
7  N.  r.  Bep.  352.)  It  is  insisted  by  the  counsel  for  the 
plaintiff  here  that  any  defense  or  cause  of  action  that  arose 
after  the  cause  of  action  in  the  first  suit,  might  be  the  basis 
of  an  action.  No  such  distinction,  I  think,  can  be  maintained^ 
A  release  or  discharge  of  the  cause  of  action  on  such  a  ground 
need  not  be  pleaded,  but  it  might  be  the  subject  of  a  new 
action.  This  I  think  can  not  be  pretended.  fFhite  v.  Mer^ 
titty  (jsupra,)  I  think,  is  at  war  with  such  a  position. 

The  true  question  is,  I  think,  whether  the  defense  after- 
wards arising  by  the  act  of  the  parties  extinguishes  the 
demand — like  payment,  accord  and  satisfaction,  release,  &c. ; 
or  whether  it  is  merely  in  the  nature  of  a  set-off,  which  never 
Vol.  XLIII  21 
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extiDguislies  the  demand  until  applied  and  adjudged  by  the 
court.  The  referee  found  here  that  this  $100  had  been  paid 
on  the  $350  note.  To  that  extent  it  extinguished  that  note 
the  moment  it  was  so  paid.  The  judgment  recovered  ad- 
judged that  note  was  not  extinguished,  but  was  a  valid  sub- 
sisting security  for  its  full  amount.  That  judgment  therefore 
18  a  bar  to  this  suit. 

Nor  can  I  see  any  ground,  irrespective  of  the  assignment, 
on  which  this  plaintiff  could  sue  for  this  $100.  He  never 
paid  it  except  on  the  judgment.  He  never  had  any  contract 
or  privity  with  this  defendant  in  regard  to  it.  The  rye,  the 
thing  paid  by  his  principal,  belonged  to  his  principal  with 
whom  he  signed  the  note  as  surety.  The  idea  that  this  de- 
fendant made  any  contract  with  this  plaintiff,  was  repudiated 
by  his  counsel  on  the  reference.  The  only  ground  on  which 
he  claims  a  right  to  maintain  the  action  is  that  he  paid  the 
money  on  the  judgment  recovered  against  him  and  his  prin- 
cipal, and  therefore  the  breach  of  the  contract  or  of  faith 
between  this  defendant  and  this  plaintiff's  principal  enured 
to  this  plaintiff's  benefit.  The  court  held  in  Smith  v.  Weehsy 
(26  Barb.  463,)  that  the  cause  of  action  accrued  the  moment 
judgment  was  entered  in  the  first  suit.  If  so,  it  accrued 
then  to  the  principal,  Van  Alstyne.  {See  Oarr  v.  Martiny 
20  JV^  T.  Bep.  306.)  As  assignee  this  plaintiff  can  not 
succeed,  because  the  referee  finds  that  his  assignor  was,  at 
the  time  of  the  assignment,  indebted  to  the  defendant  here, 
in  more  than  the  sum  assigned.  Of  course,  as  assignee,  he 
took  the  assignment  subject  to  all  the  equities  between  the 
original  parties. 

The  judgment  must  be  reversed  and  a  new  trial  granted ; 
costs  to  abide  the  event 

[ Albaht  QnruAL  Tsbx,  March  7, 1864.    Teekhmn,  MtHsr  and  ^aOt,  Jm- 

tlOM.] 
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The  5th  section  of  the  act  of  congrefu,  passed  March  8, 1868,  (8UiMt$  of 
1862  and  1868,  pp.  756,  757,)  so  far  as  it  prorides  for  the  remoTal  to  the 
drcnit  court 'Of  the  United  States,  of  any  cause  commenced  in  a  state 
oonrt  against  any  officer  4ms.  for  any  arrest  or  inf^risonment  made  dbc.  by 
▼irtne  or  under  color  of  any  authority  by  or  under  the  president  of  th» 
United  States,  or  any  act  of  congress,  after  verdict  and  a  trial  and  deter- 
mination of  the  facts  and  the  law,  in  the  same  manner  as  if  the  same  had 
been  originally  commenced  in  such  circuit  court,  is  in  yiolation  of  the  7th 
amendment  of  the  constitution  of  the  United  States,  and  is  for  that  reason 
null  and  Toid. 

After  a  Terdict  has  been  rendered,  and  a  judgment  docketed,  in  a  state 
court,  with  no  defense  under  any  act  of  congress  interposed,  upon  the 
trial,  the  supreme  court  is  not  authorized  to  direct  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States,  so  as  to  enable  that  court 
to  proceed  and  try  the  cause  over  again,  the  same  as  if  it  had  been  origi- 
nally commenced  therein  and  no  previous  trial  had  been  had,  or  judgment 
rendered. 

THIS  action  was  brought  against  the  defendants  for  an 
alleged  ille^  arrest  and  imprisonment  of  the  plaintiffi 
The  defendant  Murray  justified  as  United  States  marshal 
for  the  southern  district  of  New  York,  under  the  'lawful 
order''  of  the  president  of  the  United  States,  and  the  defend- 
ant Buckley  as  his  deputy.  The  offense  with  which  the 
plaintiff  was  charged  was  '^  discouraging  volunteer  enlist- 
ments" and  being  engaged  in  other  '^disloyal  practices 
against  the  United  States."  The  plaintiff  recovered  a  ver- 
dict for  $9000,  and  costs,  and  judgment  being  docketed  the 
defendants  sued  out  a  writ  of  error  to  remove  the  cause  to 
the  circuit  court  of  the  United  States,  under  the  5th  section 
of  the  act  of  congress  passed  March  3,  1863,  entitled  ^^An 
act  relating  to  habeas  corpus^  and  regulating  judicial  pro- 
ceedings in  certain  cases." 

The  defendants,  having  executed  and  filed  the  bond  re* 
quired  by  law,  moved  that  the  bond  and  sureties  be  approved, 
and  that  no  further  proceedings  be  had  in  the  case^  &c. 
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A.  J.  Parker,  D.  K.  Olney,  and  J.  A.  Oriswold,  for  the 
plaintiff. 

t7.  Sedgwick,  for  the  defendants. 

MiLLSB,  J.  TIfe  fifth  section  of  the  act  of  congress, 
passed  March  3,  1863,  (Statutes  o/1862  and  1863,  pp.  756, 
757,)  provides  for  the  removal  of  any  cause  commenced  in 
any  state  court,  against  any  officer,  civil  or  military,  or 
against  any  other  person,  for  any  arrest  or  imprisonment 
made  &c.  during  the  present  rebellion,  by  virtue  or  under 
color  of  any  authority  by  or  under  the  president  of  the 
United  States,  or  any  act  of  congress,  to  the  circuit  court  of 
the  United  States  in  the  district  where  the  suit  is  pending, 
under  the  following  circumstances:  First.  Upon  filing  a 
petition  stating  the  facts  and  duly  verified  at  the  time  of 
entering  an  appearance  in  such  court ;  or  if  such  appearance 
shall  have  been  entered  before  the  passage  of  the  act  of  con- 
gress, then  at  the  next  session  of  the  court  in  which  such 
suit  or  prosecution  is  pending. 

Second.  After  final  judgment,  by  appeal  during  the  ses- 
sion or  term  of  said  court  at  which  such  judgment  shall  have 
taken  place. 

Third.  Within  six  months  afber  the  rendition  of  a  judg- 
ment in  any  such  cause,  by  writ  of  error  or  other  process  to 
remove  the  same  to  the  circuit  court  of  the  United  States  of 
the  district  in  which  the  judgment  shall  have  been  rendered. 

In  the  last  class  of  cases  the  act  further  provides,  that 
''the  said  circuit  court  shall  thereupon  proceed  to  try  and 
determine  the  facts  and  the  law  in  such  action,  in  the  same 
manner  as  if  the  same  had  been  there  originally  commenced, 
the  judgment  in  such  case  notwithstanding." 

In  the  present  case  the  cause  was  tried  at  the  circuit,  a 
verdict  rendered  in  favor  of  the  plaintiff,  and  a  judgment 
subsequently  entered  upon  that  verdict.  If  this  application 
can  be  entertained,  it  must  be  within  the  third  class  of  cases 
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provided  for  by  the  act  of  congress.  The  question^  therefore, 
presented  upon  this  motion  is,  whether  after  a  verdict  has 
been  rendered  and  a  judgment  docketed  in  a  state  court,  with 
no  defense  under  any  act  of  congress  interposed  upon  the 
trial,  this  court  is  authorized  to  direct  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States,  so  as  to  ena- 
ble that  court  to  proceed  and  try  the  cause  over  again  the 
same  as  if  it  had  been  originally  commenced  there,  and  no 
previous  trial  had  been  had  or  judgment  rendered.  In  dis- 
posing of  this  question,  it  is  proper  to  remark  that  it  is  not 
necessary  to  decide  whether  the  removal  of  a  cause  can  be 
had  before  trial,  under  the  act  of  congress.  Even  if  the  act 
is  valid  so  far  as  it  provides  for  a  removal  in  such  a  case,  it 
by  no  means  follows  that  it  is  valid  in  a  case  arising  after 
verdict  and  judgment. 

The  plaintijf's  counsel  claims  that  the  fifth  section  of  the 
act  of  congress  under  which  the  removal  is  sought  is  uncon- 
stitutional, for  two  reasons :  First.  Because  it  goes  beyond 
the  third  article  of  the  constitution  of  the  United  States,  in 
proposing  to  give  the  United  States  circuitcourt  jurisdiction 
of  a  cause  in  which  a  case  had  not  arisen  under  the  laws  of 
the  United  States,  for  it  appeared  by  affidavits  that  no  ques*- 
tion  involving  the  validity  of  an  act  of  congress  had  be^i 
raised  and  decided.  And  secondly.  Because  to  remove  the 
cause  to  another  court  and  try  it  de  novo  would  be  a  viola- 
tion of  the  seventh  amendment  of  the  constitution  of  the 
United  States. 

.  In  reference  to  the  first  ground  taken,  it  is  insisted  by  the 
defendants'  counsel  that  a  case  has  arisen  within  the  provis- 
ion of  the  second  section  of  the  third  article  of  the  constitU'^ 
tion  under  ^Hhe  laws  of  the  United  States;''  and  that  the 
act  complained  of  by  the  plaintiff  and  to  recover  damages  for 
which  this  action  was  brought,  was  committed  by  virtue  of 
the  fourth  section  of  the  act  of  congress  passed  on  the  3d  of 
March,  1863,  which  provides  ^Hhat  any  order  of  the  presi- 
dent, or  under  his  authority,  made  at  any  time  ^during  tha 
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existence  of  the  present  rebellion,  shall  be  a  defense  in  al! 
courts  to  any  action  or  prosecution,  civil  or  criminal,  pend-« 
ing  or  to  be  commenced,  for  any  search,  seizure,  arrest  or 
imprisonment,  made,  done,  committed,  or  acts  omitted  to  be 
done,  under  and  by  virtue  of  such  order,  or  under  color  of 
any  law  of  congress ;  and  such  defense  may  be  made  by  spe- 
cial plea,  or  under  the  general  issue,"  and  that  such  an  action 
may  be  removed  to  the  circuit  court  of  the  United  States. 

The  principal  difficulty  in  sustaining  the  first  proposition 
of  the  plaintiff's  counsel  arises  from  the  decision  of  the  gen- 
eral term  of  the  first  district,  in  the  case  oi  Jones  v.  Seward^ 
(26  How.  Ft,  Bep.  433;  17  Abb.  Pr.  Rep,  377,)  which  is 
relied  upon  as  an  authority  for  granting  the  motion  now 
made.  It  becomes,  therefore,  important  to  inquire  and 
ascertain  how  far  that  case  is  similar  to  the  one  now  consid- 
ered, and  has  a  bearing  upon  the  question  now  discussed. 
That  case  arose  upon  an  application  made  to  the  court  at  an 
early  stage  of  the  cause,  and  before  trial,  to  remove  the  cause 
to  the  circuit  court  of  the  United  States.  The  motion  was 
denied  at  special  term  and  upon  appeal  the  order  was 
reversed,  a  majority  of  the  court  holding  that  the  defendant 
was  entitled  to  have  the  action  removed.  There  are  many 
marked  features  which  distinguish  that  case  from  the  one  at 
bar,  which  it  is  important  to  notice.  The  plaintiff  there  was 
a  citizen  of.  the  state  of  Iowa,  and  the  defendant  a  resident 
of  the  state  of  New  York.  The  circuit  court  of  the  United 
States  would  therefore  have  original  jurisdiction,  independ"* 
ent  of  a  case  arising  under  the  laws  of  the  United  States. 
Here  both  parties  are  citizens  of  the  state  of  New  York.  In 
that  case  a  special  order  was  made,  by  virtue  of  which  the 
plaintiff  was  arrested,  while  here  the  defendants  only  claim 
to  have  acted  under  a  general  order,  and  there  was  no  special 
authority  to  arrest  the  plaintiff. 

I  think,  also,  that  it  must  be  assumed  that  a  clear  case 
was  made  out  in  Jones  v,  Sewardj  and  that  it  was  fally 
established,  to  the  entire  satisfaction  of  the  court,  that  the 
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defense-there  rested  upon  the  order  of  the  president,  and  that 
there  was  no  doubt  or  dispute  as  to  that  fact*. 

In  the  case  now  considered,  I  think  it  can  scarcely  be 
claimed  that  a  clear  case  is  made  out.  The  defendants' 
answer  sets  up  two  defenses.  The  first  was  a  general  denial. 
The  second  all^s  that  the  arrest  was  made  by  the  lawful 
order  of  the  president  of  the  United  States. 

The  papers  upon  this  motion  show  that,  upon  the  trial  at 
the  circuit,  no  question  was  made  by  the  defendants  as  to 
their  acting  by  the  authority  of  the  president,  or  by  Virtue 
of  any  act  of  congress.  No  defense  of  that  kind  was  argued 
or  insisted  upon.  On  the  contrary,  the  action  was  tried  like 
an  ordinary  action  for  an  assault  and  batttery  and  false 
imprisonment,  upon  the  general  denial,  without  any  special 
justification.  It  appears  that  no  claim  was  made  that  the 
*  act  alleged  was  done  by  order  of  the  president.  No  bill  of 
exceptions  or  case  has  been  served  since  the  trial,  and  no 
steps  have  been  taken  to  review  the  facts^  or  any  ruling  or 
dedsion  of  the  judges  upon  the  trial,  if  any  was  had  adverse 
to  the  defendants.  Up  to  the  time  of  this  motion,  no  defense 
has  been  actually  made  of  such  a  character  as  to  bring  the 
case  within  the  provisiona  of  the  act  of  congress^ 

The  affidavits  of  the  defendants  show  that  Bobert  Murray, 
the  marshal,  was  by  the  lawful  order  of  the  president  of  the 
United  States  directed  to  take  into  custody  the  plaintiif ;  that 
Buckley,  the  deputy,  by  the  order  of  the  marshal,  did  exe- 
cute said  lawful  order,  and  take  and  keep  the  plaintiff  in 
custody ;  and  that  whatever  was  done  by  the  defendants,  or 
either  of  them,  was  so  done  under  an  order  issued  by  author- 
ity of  the  president  of  the  United  States  on  the  eighth  day 
of  August,  1862,  authorizing  and  directing  all  marshals  of 
the  United  States  ^Ho  arrest  and  imprison  any  person  or 
persons  who  might  be  engaged  by  act,  speech  or  writing,  in 
discouraging  volunteer  enlistments,  or  in  any  way  giving  aid 
and  comfort  to  the  enemy,  or  in  any  other  disloyal  praotioe0 
against  the  United  States.'' 
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The  defendants'  affidayits  also  state,  that  before  the  arrest 
of  the  plainti£f  they  were  informed,  and  belieyed,  and  they 
charge  that  the  plaintiff  did,  after  the  making  of  said  order 
and  before  he  was  arrested,  discourage  volunteer  enlistments, 
and  was  engaged  in  other  disloyal  practices  against  the 
United  States,  for  vrhich  he  was  airested  and  imprisoned. 

The  affidavit  of  the  plaintiff  denies  unqualifiedly  that  he 
ever  did  any  act  within  the  spirit  and  meaning  of  the  order 
of  the  president,  and  positively  controverts  any  allegation 
of  disloyal  conduct  and  practices.  With  no  averment  in 
the  answer  bringing  the  plaintiff  within  the  provisions  of  the 
<Hrder  of  the  president ;  with  no  question  of  that  kind  upon 
the  trial ;  this  motion  can  alone  be  sustained  upon  the  naked 
affidavit  of  the  defendants,  based  entirely  upon  information 
and  belief  and  expressly  contradicted  and  denied  by  the 
plaintiff.  Upon  the  weight  of  the  evidence  presented,  with 
the  controlling  fact  of  a  failure  to  present  any  such  defense, 
upon  the  trial,  it  is  certainly,  at  least,  doubtful  whether  the 
moving  papers  establish  a  clear  case,  and  whether  the  fact 
alleged  is  not  manifestly  an  issuable  one,  which  must  be 
decided  by  proof  to  be  adduced  upon  a  trial  in  court.  If 
such  be  the  case,  then  I  think  the  motion  should  be  denied* 

There  is  also  another  view  in  reference  to  the  case  cited, 
which  should  be  noticed.  The  learned  judge  who  wrote  the 
prevailing  opinion  laid  great  stress,  and  mainly  decided  the 
case,  upon  the  dictum  of  Chief  Justice  Marshall  in  Osbom  v. 
The  Bank  of  the  United  States,  (19  Wheat.  821,)  which  is 
as  follows:  "We  perceive  no  ground  on  which  the  proposi- 
tion can  be  maintained,  that  congress  is  incapable  of  giving 
the  circuit  court  original  jurisdiction  in  any  case  to  which 
the  appellate  jurisdiction  extends."  It  is  claimed  that  the 
remark  above  quoted  can  only  be  considered  as  applicable  to 
the  case  there  presented  and  determined,  which  was  a  suit  in 
which  the  Bank  of  the  United  States  was  a  party,<and  directly 
brought  in  question  the  validity  of  an  act  of  congress  author- 
izing such  suits  to  be  brought. 
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In  the  case  of  The  People  ▼.  Murray^  which  arose  before 
the  court  of  sessions  of  the  city  of  New  York,  upon  an 
application  to  remoTe  an  indictment  against  Murray  for  the 
forcible  seizure  and  confinement  of  one  Arguelles,  in  viola- 
tion of  the  laws  of  the  state  of  New  York  against  kidnap- 
ping, to  the  circuit  court  of  the  United  States,  Hoffman, 
recorder,  in  an  able  and  elaborate  opinion,  discusses  this  point, 
and  argues  with  considerable  force  that  the  remarks  of  Chief 
Justice  Marshall  had  no  application  and  was  not  a  binding 
authority.  He  quotes  quite  copiously  from  the  learned 
judge's  .opinion  in  the  same  case  to  uphold  his  views,  and  the 
court  of  sessions  held  that  the  doctrine  cited  did  not  apply 
to  all  cases,  and  denied  the  motion  to  remove  the  indictment. 
It  would  seem  to  be  exceedingly  difficult,  and  in  fact  impos- 
sible, for  the  circuit  court  to  proceed  and  try  an  indictment 
found  for  the  violation  of  a  statnte  of  a  state  and  to  pro« 
nounce  judgment  against  a  prisoner  if  convicted  on  trial, 
with  no  law  of  the  United  States  authorizing  any  such  pro- 
ceeding. The  act  of  congress,  however,  embraces  criminal 
as  well  as  civil  prosecutions,  and  if  it  includes  the  one  why 
should  it  exclude  the  other  ?  If  this  decision  is  based  on 
sound  principles,  as  I  think  is  quite  obvious,  it  shows  that 
there  are  exceptions  to  the  doctrine  enunciated  in  Osbom  v. 
The  Bank  of  the  United  States.  If  such  an  exception  ap- 
plies in  the  case  of  Arguelles,  should  it  not  be  extended  to  a 
case  arising  after  trial  where  no  defense  was  made  within  th*e 
provisions  of  the  act  of  congress  ?  As  no  such  question  was 
presented  in  Jones  v.  Sewardy  it  is  quite  probable  that  the 
attention  of  the  court  was  not  directed  to  the  point  now  dis- 
cussed. When  Chief  Justice  Marshall  says  that  congress  is 
capable  of  conferring  original  jurisdiction  in  all  cases  in  which 
there  might  be  appellate  jurisdiction,  he  .surely  does  not  mean 
to  say  that  congress  can  confer  such  jurisdiction  independent 
of  the  constitutional  provision.  He  only  meant  to  say,  when- 
ever a  case  arises  under  a  law  of  the  United  States,  jurisdic- 
tion, as  well  original  as  appellate,  may  be  conferred;  and 
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that  always  leaves  the  question  whether  a  case  has  arisen  tc 
be  ascertained  for  the  purpose  of  deciding  the  question  of 
jurisdiction.  If  a  ^^case  arises/'  within  the  constitution, 
there  would  of  course  be  jurisdiction  whether  it  was  pre- 
sented in  an  original  or  an  appellate  form. 

The  case  of  Jones  v.  Seward  differs  so  materially  and  in 
so  many  respects  from  the  one  at  bar,  as  I  think  has  already 
been  shown,  that  it  should  not  be  considered  a  controlling 
precedent  decisive  of  the  question  now  presented.  And 
although,  were  it  in  point,  I  should  feel  bound  to  yield  to  it 
as  the  decision  of  a  general  term,  obligatory  upon  alL  inferior 
tribunals,  yet  as  it  stands,  I  do  not  think  it  interposes  any 
serious  difficulty  to  an  adverse  decision  of  the  motion  made. 

Even  if  the  act  of  congress  is  applicable  to  a  case  like  this, 
as  no  question  involving  the  validity  of  the  act  was  raised 
or  decided,  I  am  inclined  to  the  opinion  that  the  defendants 
ha^e  failed  to  bring  themselves  within  its  provisions  so  as  to 
justify  the  court  in  granting  this  motion. 

I  also  entertain  great  doubts  whether  the  courts  of  the 
United  States  can  have  original  jurisdiction  of  an  action,  on 
the  ground  that  it  involves  the  question  of  the  validity  of  a 
constitutional  provision  of  an  act  of  congress  or  a  treaty, 
where  it  is  entirely  optional  with  the  defendant  to  raise  the 
defense  or  not,  as  he  pleases.  I  am  inclined  to  think  that 
the  act  in  question  was  not  intended  to  provide  for  such  a 
case,  but  only  for  those  cases  where  such  a  question  would 
naturally  and  necessarily  arise.  This  distinction  was  not 
examined  or  adverted  to  in  Jonea  v.  Seward. 

Can  it  be  said  that  a  case  arises  until  the  question  is 
raised?    These  words  have  a  settled  judicial  construction. 

In  Osbom  v.  The  Bank  of  the  United  States^  (9  Wheat 
819,)  the  court  said :  ^' A  case  arises,  within  the  meaning  of 
the  constitution,  whenever  any  question  respecting  the  con- 
stitution, laws  or  treaties  of  the  United  States  has  assumed 
such  a  form  that  the  judicial  power  is  capable  of  acting  upon 
it/'    And  Curtis  says^  in  his  commentaries  on  the  constitu* 
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tion,  §  7 :  '^  That  power  is  capable  of  acting  only  when  the 
subject  is  submitted  to  it  by  a  party  who  asserts  his  rights 
in  the  form  presented  by  law.  It  then  becomes  a  case." 
Certainly  the  defendants  have  never  submitted  to  any  court 
the  question  whether  the  fifth  section  of  the  act  of  congress 
aforesaid  is  valid. 

There  are  some  other  points  urged  by  the  plaintiff  in  refer- 
ence to  this  branch  of  the  case,  which  it  is  not  essential  to 
consider  in  the  disposition  of  it,  and  therefore  I  do  not  con* 
sider  it  necessary  to  examine  them. 

The  second  objection  taken  by  the  counsel  for  the  plaintiff 
is,  I  think,  decisive  against  granting  the  motion  now  made. 
The  question  now  raised  has  before  been  presented  in  the 
precise  shape,  and  under  precisely  the  same  circumstances, 
which  exist  in  the  present  case,  before  the  supreme  judicial 
court  of  the  state  of  Massachusetts,  a  court  which  has  been 
eminently  distinguished  for  learning  and  ability,  and  whose 
adjudications  have  carried  with  them  a  weight  of  authority 
equal  to  that  of  any  other  court  in  any  state  in  the  Union. 

The  case  to  which  I  refer  is  that  of  Weatherbee  v.  John^ 
sotiy  and  is  reported  in  14  Mass.  Bep.  412.  The  case  cited 
involved  the  construction  of  the  last  clause  of  the  seventh 
article  of  the  amendments  of  the  constitution  of  1789,  which 
is  as  follows:  '^In  suits  at  common  law,  when  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved ;  and  no  fact  tried  by  a  jury  shall  be* 
otherwise  re-examined  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law."  The  action 
was  brought  to  recover  damages  for  trespasses  committed  by 
the  defendants  in  taking  and  carrying  away  certain  goods 
and  chattels  from  the  possession  of  the  plaintiff.  A  justifi- 
cation of  the  act  complained  of  was  interposed  under  a  stat- 
ute of  the  United  States,  passed  March  3,  1815,  entitled 
"An  act  further  to  provide  for  the  collection  of  duties  on 
imports  and  tonnage,"  which  imposes  certain  duties  upon  the 
inspector  of  customs.    (4  Laws  of  United  States,  838^  840, 
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841.)  A  verdict  was  rendered  against  the  defendants,  judg- 
ment entered  upon  that  verdict^  and  no  exceptions  filed  or 
taken  upon  the  trial  At  the  same  term  of  the  court  the 
defendants  filed  their  claim  of  an  appeal  from  the  judgment 
to  the  circuit  court  of  *  the  United  Btates,  and  it  was  held  by 
the  court  that  the  provision  of  the  act  of  the  congress  of  the 
United  States,  passed  March  3, 1815,  that  after  verdict  and 
final  judgment  in  any  state  court,  in  an  action  for  any  thing 
done  or  omitted  to  be  done  by  the  defendant,  as  an  officer  of 
the  customs,  it  shall  be  lawful  for  either  party  to  remove  and 
transfer  such  decision  by  appeal,  to  the  circuit  court  of  the 
United  States  in  the  same  district,  is  not  warranted  by  the 
constitution  of  the  United  States. 

The  concluding  part  of  the  section  of  the  act  referred  to 
was  similar  to  the  act  of  1863,  and  contained  the  same  sweep- 
ing clause,  authorizing  the  circuit  court  to  proceed  and  try 
the  law  and  the  fiftcts,  in  the  same  manner  as  if  the  suit  had 
been  there  originally  commenced,  the  judgment  in  such  case 
notwithstanding. 

Chief  Justice  Parker,  who  delivered  the  opinion  of  the 
court,  in  discussing  the  question  whether  congress  had  author- 
ity by  the  constitution  to  enact  such  a  law,  employs  the  fol- 
lowing language :  ^'  By  this  provision,  the  supreme  tribunals 
of  a  state  are  considered  not  only  as  inferior  to  the  supreme 
court  of  the  United  States — which  is  not  admitted  in  Vir- 
ginia— but  to  the  circuit  courts,  which  are  by  the  constitu- 
tion and  laws  expressly  made  inferior  courts  of  the  United 
States ;  and  if  it  be  constitutional  congress  may  authorize 
appeals  to  the  district  courts  also ;  and  if  they  should  see  fit 
to  establish  still  infmor  tribunals,  they  may  provide  for  an 
appeal  to,  or  a  writ  of  error  from,  such  courts  however  low 
in  the  rank  of  judicial  tribunals,  giving  them  authority  to 
reverse  and  annul  the  solemn  judgments  of  what  are  called 
the  supreme  tribunals  of  a  state.'' 

The  learned  chief  justice  refers  to  article  3,  §§  1  and  2  of 
the  constiution,  and  further  says :  *^  Taking  the  constitutioui 
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in  this  respect,  aSitwas  originally  formed  and  adopted,  witli« 
ont  reference  to  the  amendments  ratified  before  the  first  judi- 
ciary act  was  passed,  we  apprehend  its  true  meaning  to  be, 
that  none  but  the  supreme  court  of  the  United  States  could 
entertain  jurisdiction  by  way  of  appeal,  from  the  judgments 
of  the  state  courts  in  cases  orignally  cognizable  and  com- 
menced in  those  courts ;  and  that  an  act  of  congress  giving 
such  jurisdiction  to  an  inferior  court  of  the  United  States, 
would  have  been  unconstitutional  and  void.  Indeed  such 
a  power  was  never  supposed  to  exist ;  for  the  consequence 
would  have  been  universally  seen  to  be  a  prostration  of  the 
dignity,  and  with  that  the  usefulness,  of  the  state  tribunals. 
The  constitution  would  never  have  been  adopted  by  any  one 
state,  under  such  a  construction/' 

He  then  proceeds  to  state  that  even  the  appellate  jurisdic- 
tion of  the  supreme  court  of  the  United  States  was  consid- 
ered by  a  majority  of  the  states  as  an  unnecessuy,  if  not  a 
dangerous,  interference  with  the  independence  of  the  state 
tribunals ;  and  m  tending  to  vex  and  harass  the  citiasen  by  a 
multitude  of  trials,  the  last  of  which  would  be  remote  from 
his  place  of  residence,  besides  infringing  on  one  of  the  most 
ancient  and  cherished  principles  of  the  common  law,  that  the 
trial  of  facts  should  be  in  the  vicinage  where  they  happened ; 
and  for  these  reasons  the  amendment  vrsa  adopted.  After 
quoting  this  amendment,  (the  seventh  article  before  cited,) 
the  learned  judge  adds :  '^  Since  the  adoption  of  this  amend- 
ment, the  appellate  power,  even,  of  the  supreme  court  of 
the  United  States  can  only  be  exercised  over  questions  of 
law  appearing  of  record.  For  the  common  law  knows  noth- 
ing of  a  re-examination  of  facts,  once  tried  by  a  jury,  except 
in  cases  of  new  trial,  which  can  only  be  granted  by  the  court 
before  which  the  trial  was  had ;  no  such  thing  as  an  appeal 
being  known  in  that  system.''  fie  then  concludes  that  the 
provisions  of  the  act  of  1815  are  not  according  to  the  rules 
of  the  common  law,  and  can  not  therefore,  by  the  eonstitu- 
tioD,  be  within  the  power  of  congress  to  establish. 
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In  Parsons  v.  Bedford^  (3  Peters^  447y  448,)  Jostioe 
Story,  in  commenting  upon  the  seventh  amendment  to  the 
constitution,  says:  ^'This  is  a  prohibition  to  the  coorts  of 
the  United  States  to  re-examine  any  facts  tried  by  a  jury  in 
any  other  manner.  The  only  modes  known  to  the  common 
law,  to  re-examine  such  facts,  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried,  or  to  which  the  record 
was  properly  returnable ;  or  the  award  of  a  ventre  fiicuiSj  de 
novo,  by  an  appellate  court,  for  some  error  of  law  which 
intervened  in  the  proceedings/' 

It  is  urged  that  the  seventh  amendment  of  the  cqnstitu* 
tion  only  applies  to  the  courts  of  the  United  States,  and 
that  this  distinction  was  not  adverted  to  in  the  case  of  Weth^ 
erbee  v.  Johnson,  It  is  no  doubt  true  that  the  state  legis- 
lature is  not  restrained  from  passing  laws  giving  a  party  a 
new  trial  after  a  verdict,  in  a  manner  not  in  accordance  with 
the  course  of  the  common  law.  But  after  a  verdict  has  once 
been  rendered,  in  a  state  court,  congress  has  no  power  to  say, 
in  violation  of  the  seventh  amendment  of  the  constitution, 
that  a  new  trial  may  be  had  in  the  United  States  court.  It 
makes  no  difference  in  what  court  the  first  trial  took  place, 
whether  in  a  state  or  the  United  States  court ;  the  amend- 
ment was  designed  to  prevent  and  to  prohibit  a  second  trial 
in  the  United  States  court,  after  one  had  previously  taken 
place  in  any  other  court.  It  was  intended  to  protect  a  party 
from  a  second  trial  being  granted  by  a  law  of  congress,  in 
any  and  in  all  cases,  where  a  trial  by  jury  had  once  before 
been  had.  It  matters  not,  then,  where  the  issue  of  fact  was 
tried  by  a  jury ;  the  prohibition  is  explicit  and  emphatic,  that 
it  shall  not  be  re-examined  in  the  United  States  courts  other- 
wise than  according  to  the  rules  of  the  common  law.  Con- 
ceding, then,  that  the  seventh  amendment  is  applicable  to 
the  United  States  courts,  with  what  reason  can  it  be  claimed 
that  these  courts  are  authorized  to  try  a  case  over  again^ 
because  the  first  trial  took  place  in  a  state  court? 

The  authorities  cited  by  the  defendants  upon  this  point 
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MB  only  applicable  when  a  question  ariseB  whether  a  state 
legislature  may  authorize  a  second  trial  in  a  state  oourt 

Nor  do  I  consider  that  there  is  any  force  in  the  position 
that  it  does  not  necessarily  follow  that  the  circuit  court 
would  retry  the  case.  The  yery  object  of  the  statute  is  to 
enable  the  circuit  court  to  proceed  to  try  and  determine  the 
facts  and  the  law,  the  same  as  if  the  case  had  been  originally 
commenced  there.  It  is  only  for  this  purpose  that  a  remoyal 
can  be  had  under  the  law  of  congress,  and  nothing  could  be 
attained  by  a  removal  but  a  re-trial,  in  a  case  where  no 
exceptions  were  taken  and  no  l^al  questions  raised.  Even 
if  a  distinction  could  be  made  between  a  re-examination  of 
the  facts  and  the  law,  it  is  difficult  to  see  how  it  could  be 
applied  to  a  case  where  no  legal  questions  were  made  on  the 
trial  or  otherwise. 

In  the  light  of  an  authority  so  plain  and  so  directly  in 
point  as  that  of  Weatherbee  y.  Johmonj  (14  Mass.  Sep. 
412,)  involving  the  very  same  question  which  arises  upon 
this  motion,  and  emanating  from  a  tribunal  so  distinguished, 
under  any  circumstances,  I  should  have  considerable  hesita^ 
tion  in  holding  a  contrary  doctrine.  In  the  present  case,  it 
must  be  considered  as  controlling  and  decisive.  Whatever 
may  be  said  in  reference  to  J<me8  v.  Sewardy  as  a  binding 
precedent  in  a  similar  case,  it  must  be  borne  in  mind  that  no 
such  question  could  arise  in  that  case,  and  it  did  not  require 
the  examination  of  the  point  now  discussed. 

Upon  principle  it  would  be  a  remarkable  and  extraordi- 
nary proceeding,  if  a  cause  could  be  removed  after  trial  and 
judgment,  without  regard  to  the  action  of  the  court  before 
whom  the  cause  was  tried ;  with  no  error  alleged ;  with  no 
ground  urged  on  the  trial  to  indicate  that  any  question  had 
arisen  which  rendered  it  necessary,  legal  or  proper  that 
another  tribunal  (and  that  tribunal  of  no  higher  grade  than 
the  court  which  had  original  jurisdiction)  should  take  cog- 
nizance of  it  and  proceed  to  its  trial,  without  reference  to 
what  had  previously  taken  place.    It  is  certainly  a  grave 
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question^  evendf,  under  any  ciFCumstanoes,  the  law  sanctions 
such  a  disposition  of  a  case,  and  whether  a  party  should  be 
permitted  to  remain  quiet^  without  presenting  a  supposed 
defense  which  may  be  claimed  to  exist ;  thus  sleeping  upon 
his  rights  and  afterwards  insist  that  the  cause  be  removed 
and  a  new  trial  be  had.  In  justice,  if  the  defendants  were 
entitled  to  the  benefit  of  the  provision  of  the  act  of  congress 
which  has  been  cited,  should  they  not  have  claimed  it  the 
very  first  opportunity,  at  the  time  of  entering  their  appear^ 
ance,  or  at  the  next  session  of  the  court  after  the  passage  of 
the  act  of  congress,  as  therein  provided?  Surely,  it  is  add-^ . 
ing  greatly  to  the  burthens  of  litigation  to  allow  the  plain- 
tiff to  incur  large  expenses  and  additional  costs  by  bringing 
his  cause  to  a  final  and  successful  issue,  and  then  to  deprive 
him  of  the  fruits  of  the  result  by  imposing  upon  him  the 
necessity  of  incurring  the  inconvenience,  hazard  and  expenses 
of  another  trial  at  a  distance  from  his  home,  without  any 
remuneration  or  re<-payment  for  the  expenses  already  incurred^ 
I  think  it  should  be  made  to  appear  very  clearly  and  satisfao^ 
torily  at  least,  in  such  a  case,  that  a  defense  existed  and  had 
previously  been  presented,  even  if  such  a  proceeding  is  to  be 
tolerated  under  the  provision  of  the  act  of  congress. 

The  right  of  trial  by  jury  is  one  of  the  greatest  and  most 
inestimable  privileges  secured  and  guarantied  by  the  consti- 
tution and  the  laws  of  the  land ;  and  when  such  a  trial  has 
once  been  had  and  enjoyed,  it  should  not  be  diregarded,  but 
for  strong  and  controlling  reasons.  Where  a  cause  has  once 
been  fairly  submitted  to  the  consideration  of  an  impartial 
jury,  and  the  facts  passed  upon  without  prejudice  or  passion 
and  with  a  due  and  proper  regard  to  law  and  just  principles, 
the  verdict  and  proceedings  should  only  be  set  aside  for  good 
and  sufficient  cause  known  to  the  law. 

While,  then,  we  should  bow  to  the  mandates  of  the  law 
and  at  all  times  and  on  all  occasions  uphold  the  statutes 
passed  by  Congress  to  preserve  and  maintain  the  public  peace 
and  tranquility,  we  should  at  the  same  time  carefully  guard 
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and  protect  private  rights  and  personal  security  against  laws 
-which  plainly  violate  the  solemn  enactments  of  the  constita- 
tion.  This  is  a  duty  imposed  upon  all  courts,  under  all  cir* 
cumstances. 

My  opinion  is  that  the  fifth  section  of  the  act  of  congress; 
80  far  as  it  authorizes  a  removal  of  a  cause  after  verdict,  and 
a  trial  and  determination  of  the  facts  and  the  law  in  the 
same  manner  as  if  the  same  had  been  originally  commenced 
in  the  circuit  court  of  the  United  States,  is  in  violation  of  the 
seventh  amendment  of  the  constitution  of  the  United  States^ 
.  and  is  for  that  reason  null  and  void. 
The  motion  must  be  denied,  with  costs. 

[Albart  Special  Tbbv,  July  28, 1864.    MUUr,  Justice.] 

N.  B.  An  appeal  was  taken  by  the  defendants  from  the 
decision  of  the  special  term  denying  the  defendants'  appUoap- 
tion,  and  was  heard  at  a  general  term  of  the  supreme  court 
held  at  the  city  of  Albany  on  the  first -Monday  of  December, 
1864,  before  Peckham,  Miller  and  Ingalls,  Justices,  when 
the  order  of  the  special  term  was  afSrmed. 


Lord  &  Austin  vs.  Ostbakdeb. 

The  erroneous  dismissal  of  b  suit  by  a  justice  of  the  peace,  against  the  re- 
monstrance of  the  plaintiff,  puts  an  end  to  it,  as  effectually  as  though  it 
was  dismissed  upon  the  plaintiff's  motion. 

An  appeal  from  the  judgment  of  dismissal  will  not  restore  the  action,  so  sa 
to  allow  the  plaintiff  to  interpose  its  pendency  as  a  bar  to  a  suit  sabse- 
quently  commenced  by  the  defendant  to  recover  a  demand  which  he  was 
required  to  avail  himsef  of  fis  a  set-off  against  the  demand  of  the  plaintiff 
before  the  justice. 

Where,  however,  the  county  court  upon  a  reversal  of  the  judgment  may 
award  a  new  trial,  either  before  the  Justice  or  in  the  county  court,  the 
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iiiit,  it  aeemi,  is  not  d6tenniQ«d  pendiog  an  appeal  to  tho  county  coart,  as 
to  any  matter  in  issue,  or  which  is  required  to  be  put  in  issue  in  such 
action. 

THE  complaint  alleged  that  the  defendant  owed  the  plain* 
tiffs  $90.30  with  interest  from  the  28th  day  of  Decem- 
ber, I860,  on  an  account  for  goods  sold  and  delivered  to  him, 
and  for  moneys  paid  out  by  them  at  the  defendant's  request. 
The  answer,  among  other  things,  alleged  that  before  the 
commencement  of  this  action,  the  defendant  sued  the  plain- 
tiffs before  a  justice  of  the  peace,  in  an  action  on  contract, 
wherein  the  claim  of  the  plaintiffs  might,  could  and  ought' 
to  have  been  set  off  against  the  claim  of  this  defendant,  and 
that  the  suit  is  still  pending  and  undetermined.  The  issue 
was  referred,  and  upon  the  trial  before  the  referee,  he  found 
that  the  action  was  commenced  on  this  same  day,  but  after 
the  service  of  the  summons  upon  these  plaintiffs  to  appear 
before  the  justice.  That  upon  the  return  day  of  the  sum- 
mons the  parties  appeared  before  the  justice,  and  this  defend- 
ant declared  in  assumpsit;  but  the  plaintiffs,  instead  of 
joining  issue,  made  affidavit  showing  the  commencement  of 
this  suit  by  them  against  the  defendant.  And  thereupon 
the  cause  before  the  justice  was  adjourned.  Upon  the  ad- 
journed day  the  justice,  against  the  remonstrance  of  the 
(then)  plaintiff,  entered  a  judgment  dismissing  the  action 
*with  costs ;  and  judgment  of  discontinuance  was  rendered 
before  answer  in  this  action.  An  appeal  was  taken  from  the 
said  judgment  to  the  county  court,  and  is  still  pending. 
The  referee  overruled  the  defense  and  ordered  judgment  for 
the  plaintiffs.  To  which  the  defendant  excepted.  Judg- 
ment having  been  entered  up  in  pursuance  of  the  report,  the 
defendant  appealed  to  this  court. 

Jaa,  F.  Btarhuchj  for  the  appellant. 

L.  H.  Brototij  for  the  respondents. 
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Etf  the  Courty  Mobqan,  J.  Under  the  provisions  of  the 
revised  statutes  relating  to  pleading  and  set-offs  in  justices' 
courts,  the  plaintiffs,  who  were  first  sued  by  the  defendant 
before  a  justice  of  the  peace,  were  required  to  plead  or  give 
notice  of  their  claim  in  this  action  and  avail  themselves  of 
it  before  the  justice,  or  be  forever  precluded  from  maintain* 
ing  any  action  to  recover  the  same,  or  any  part  thereof. 
(2  B.  S.  233,  236,  §  57.)  The  pendency  of  the  suit  before 
the  justice  would  therefore  be  a  bar  to  this  action.  (Doug^ 
las  V.  Hoaffy  1  John.  283.  Totvnsend  v.  ChasCj  1  Cotvenf 
115.)  But  its  effect  as  a  bar  would  be  obviated  by  the  dis* 
continuance  of  the  prior  action  before  answer  in  this  action. 
(10  How.  P.  B.  85.  8.  0.  10  N.  T.  Bep.  600.)  It  ia 
however  claimed  by  the  appellants'  counsel  that  the  errone* 
ous  dismissal  of  the  suit  before  the  justice  against  the  re* 
monstrance  of  this  defendant  is  not  equivalent  to  a  voluntary 
discontinuance  of  the  action  by  him.  It  certainly  puts  an 
end  to  the  suit,  as  effectually  as  though  it  was  dismissed 
upon  the  respondent's  motion,  so  that  it  is  no  longer  pend- 
ing, unless  it  is  kept  alive  by  the  defendant's  appeal  to  the 
county  court,  from  the  judgment  of  dismissal. 

But  it  is  obvious  that  the  original  action,  although  erro- 
neously dismissed  by  the  justice,  can  not  be  restored.  If  the 
county  court  should  reverse  the  judgment,  the  suit  is  no 
longer  available  for  any  purpose  whatever,  either  to  sustain 
a  demand  or  to  defeat  a  set-off.  The  county  court  has  no 
jurisdiction  to  award  a  new  trial,  in  which  the  plaintiffs 
here  could  avail  themselves  of  their  set-off.  If^  however,  it 
was  a  case  where  the  county  court  could  award  a  new  trial, 
either  before  the  justice,  or  in  the  appellate  court,  there  are 
substantial  grounds  upon  which  it  could  be  ai^ed  that  the 
original  action,  notwithstanding  its  dismissal  by  the  justice, 
was  still  pending  as  to  any  matter  in  issue  or  which  is  re- 
quired to  be  put  in  issue  in  such  action.  But  this  is  not  such 
a  case.  The  defendant's  action  before  the  justice  is  forever 
gone^  and  is  no  longer  av^lable  as  a  bar  to  a  ww  action 
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oommenced  agadnst  him  by  the  plaintiffs.  This  was  the 
opinion  of  the  learned  referee,  and  I  think  he  was  right^  and 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

■  [OvoHVAGA  OssBBAL  TxBM,  October  4,  1861  Mmrgm^  Baem  and  IbtUr, 
JuBtioes.] 


E.  F,  ARMSTRONa  V8.  H.  B.  CUSHNET. 

0,  owed  J.  A.  upon  an  account,  and  gave  his  note  for  a  part  of  it,  promising 
to  pay  the  balance  within  a  specified  time.  J.  A.  subsequently  transferred 
the  whole  account,  together  with  the  note,  to  the  plaintiff,  by  parol.  Etid 
that  the  delivery  and  acceptance  of  the  note  were  some  evidence  of  the 
demand,  sufficient  to  make  the  transfer  good  as  between  the  parties, 
although  the  consideration  amounted  to  fifty  dollars. 

Bat  that  it  would  not  be  assumed,  without  proof,  that  the  consideration 
amounted  to  that  sum. 

Since  the  code  of  procedure,  the  assignee,  in  such  a  case,  has  his  election  to 
sue  in  his  own  name,  upon  the  note,  or  upon  the  original  indebtedness. 
And  when  he  sues  upon  the  original  demand,  it  is  sufficient  for  him  to 
produce  and  surrender  the  note  upon  the  trial. 

Where,  however,  there  is  a  transfer  of  the  note  without  a  contemporaneous 
transfer  of  the  account  for  which  the  note  is  given,  the  account,  it  semnSf 
is  extinguished. 

MOTION  for  a  new  trial  upon  exceptions  ordered  to  be 
heard  in  the  first  instance  at  a  general  term.  The  plain- 
tiff, as  assignee  of  her  son  Joseph  S.  Armstrong,  claimed  to 
recover  the  balance  of  an  account  for  goods  sold  and  delir- 
ered  to  the  defendants.  The  complaint  alleged  that  Joseph 
8.  Armstrong,  for  value  received,  sold  and  assigned  the  de- 
mand to  the  plaintiff.  The  defendant  in  his  answer  alleges 
that  on  the  20th  day  of  April,  1862,  he  settled  the  demand 
by  giving  his  note  to  Joseph  S.  Armstrong  for  $100,  payable 
BIX  months  after  date,  which  note  is  still  outstanding  and 
unpaid.  .' 
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On  the  trial  Joseph  S.  Annstrong  testified  that  he  drew 
off  the  account  and  presented  it  to  the  defendant,  and  the 
defendant  gave  his  note  for  f  100  with  interest  at  six  montiiSy 
and  agreed  to  send  him  the  money  for  the  balance,  $44.54, . 
within  thirty  days.  He  farther  testified  that  the  note  was 
not  taken  in  full  payment  of  the  account,  and  that  the  next 
day  after  taking  it  he  assigned  the  note  and  account  to  the 
plaintiff.  That  there  was  no  written  transfer,  but  the  same 
•  was  delivered  to  him.  The  plaintiff  was  about  to  testify  as 
to  the  consideration  of  the  assignment,  when  he  was  stopped 
by  the  judge,  and  the  question  was  overruled,  upon  the 
ground  that  the  bona  Jldea  of  the  assignment  had  not  been 
impeached.  To  this  decision  the  plaintiff's  counsel  excepted. 
The  plaintiff  thereupon  tendered  and  offered  to  surrender 
the  note  and  rested.  No  evidence  was  introduced  by  the  de- 
fendant. The  defendant  moved  the  court  to  nonsuit  the 
plaintiff,  because,  (1.)  The  assignment  was  not  in  writing ; 
(2.)  Because  there  was  a  special  agreement,  and  the  action 
should  have  been  for  breach  of  it;  and  (3.)  Because  the 
note  not  being  negotiable  could  not  be  surrendered,  or  if  it 
oould  be,  it  should  have  been  surrendered  before  the  action 
was  commenced.  The  motion  was  granted,  to  which  deci- 
sion the  plaintiff's  counsel  excepted. 

Oeo,  F.  Bicknellf  for  the  plaintiff. 

jBT.  B.  Cushneyj  defendant,  in  person. 

By  the  Court  J  Mobgan,  J.  I  will  examine  these  objec- 
tions in  the  order  in  which  they  are  presented  by  the  defend- 
ant And  fivBty  as  to  the  necessity  of  a  written  assignment 
of  the  demand  in  question.  No  authority  is  cited  to  sustain 
this  objection.  The  demand  was  doubtless  a  ^' chose  in  ac- 
tion," within  the  meaning  of  the  statute  of  frauds.  (2  A.  8. 
136,  §  3.)  Here  there  was  a  delivery  and  acceptance  of  the 
note,  which  was»some  evidence  of  the  demand^  and  this 
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would  make  the  Bale  and  transfer  good,  even  as  between  tho 
parties  to  it.  (Id.  §  3,  sub.  2.)  It  does  not,  however,  ap- 
pear that  the  consideration  amounted  to  fifty  dollars,  nor  but 
that  the  plaintiff  at  that  time  paid  some  portion  of  it.  (Id. 
§  3,  8ub.  3.)  Perhaps  if  the  judge  had  allowed  the  question 
to  be  answered,  as  to  ^^what  was  the  consideration  of  the 
assignment,"  it  would  have  appeared  that  it  did  not  amount 
to  fifty  dollars.  The  question  having  been  objected  to  by  the 
defendant,  it  will  not  be  assumed  that  the  answer  would 
have  aided  him  in  disproving  the  validity  of  the  transfer. 

The  two  next  objections  may  be  considered  together,  and 
they  present  the  question,  whether  since  the  code  authorizing 
the  assignee  and  owner  of  a  demand  to  prosecute  for  it  in 
his  own  name,  the  present  plaintiff  can  surrender  the  note 
given  for  a  portion  of  the  account  and  sue  the  defendant  for 
the  original  demand.     Formerly  there  would  have  been  a 
ical  difficulty  in  his  way,  as  the  action  must  have  been 
^^OT^iwt  in  the  name  of  the  assignor.    As  the  law  was  before 
^<^%^         tlM^^o^f  the  note  had  been  negotiable,  the  plaintiff  might 
'  M^       C^^^^  B^^\  upon  that,  but  not  upon  the  original  account, 
"^     <^  ^  alt]^irgii  jibrmally  assigned  to  him.     But  since  the  code  I 
(t\>'       j^xkotMe  any  objection  to  a  suit  in  the  name  of  the  assignee, 
\'toTjjui  original  demand,  provided  it  is  assigned  to  him  con- 
*-tgmporaneously  with  the  note.     When,  however,  there  is  a 
transfer  of  the  note  without  a  transfer  of  the  account  for 
which  it  is  given,  the  account,  it  seems,  is  extinguished. 
And  it  seems  the  transfer  of  the  note  merely  does  not  trans- 
fer  an  interest  in  the  account,  so  as  to  entitle  the  assignee  to 
sue  upon  it.     (Battle  v.  Coit,  19  Barb.  68.) 

The  evidence  given  upon  the  trial,  and  which  was  uncon- 
tradicted, would  I  think  have  authorized  the  jury  to  find  as 
a  matter  of  fact,  that  the  assignment  was  of  both  the  note 
and  the  original  account.  It  was  assumed  upon  the  motion 
for  a  nonsuit  that  the  note  was  not  negotiable.  Hence  by 
the  law  as  it  existed  before  the  code,  the  suit  upon  the  note 
as  well  as  upon  the  account  must  have  be^  in  the  name  of 
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the  assignor.  In  such  a  suit  I  see  no  reason  why  the  plain* 
tilF  could  not  maintain  an  action  upon  the  original  account 
by  surrendering  the  note  upon  the  trial.  And  when  the 
original  account  is  assigned  with  the  note,  there  is  no  reason 
now  why  the  suit  may  not  be  maintained,  with  the  same 
effect,  by  the  assignee. 

It  is  also  competent  for  the  original  parties  to  separate  the 
account  into  two  items  of  indebtedness,  and  the  giving  of 
the  note  for  a  portion  of  it,  under  the  circumstances  detailed 
in  the  evidence,  did  not  interfere  with  the  collection  of  the 
balance.     If  the  assignor  had  not  transferred  the  demand,  it 
is  apparent  that  after  the  note  fell  due  he  might  have  main- 
tained a  suit  upon  the  original  account,  by  producing-  the 
note  on  the  trial,  to  be  canceled.    As  the  evidence  in  this 
case  would  have  authorized  the  jury  to  find  that  the  note 
and  account  never  belonged  to  different  parties,  but  that  the 
account  for  which  the  note  was  given  was  assigned  to  the  ^ 
plaintiff  with  the  note,  I  am  of  opinion  that  it  was  compe-  ' 
tent  for  the  assignee  to  sue  the  account,  and  that  he  might 
recover  in  this  action  by  producing  and  cancelling  the  note  ^ 
upon  the  tried.  v      <-\.,j 

After  all,  the  objection  is  one  of  form,  for  if  the  ^intiff  ^ 
could  not  recover  so  much  of  the  account  as  the  note  coined, 
he  could  have  sued  upon  the  note  in  one  count,  and  for  the  - 
balance  of  the  indebtedness  in  another  count.  Upon  the 
hypothesis  that  the  assignment  was  of  the  whole  account  as 
well  as  of  the  note,  the  action  was  well  brought,  and  the 
objections  of  the  defendant  should  have  been  overruled. 

There  is  nothing  in  the  claim  made  by  the  defendant  that 
the  note  should  have  been  delivered  up  before  the  commence- 
ment of  the  action.  That  is  only  required  when  the  suit 
proceeds  upon  the  basis  of  a  rescission  of  the  contract.  The 
giving  of  the  note  was  not  a  payment  of  the  account ;  nor 
did  its  transfer  to  the  plaintiff  operate  as  payment,  being 
negotiated  together,  to  the  same  party  by  the  same  act.  It 
has  been  too  oftea  decided  in  this  state  to  require  the  cita- 
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tion.  of  authorities,  that  the  simple  note  or  promise  of  the 
dehtor  is  not  a  payment  of  a  precedent  debt.  While  the 
note  remains  in  the  hands  of  the  original  creditor  it  merely 
suspends  the  remedy  on  the  original  demand  nntil  its  matu- 
rity ;  and  then  the  creditor  has  his  election  to  sue  upon  the 
note  or  upon  the  original  indebtedness.  And  when  he  sues 
upon  the  original  demand  it  is  sufficient  for  him  to  produce 
and  surrender  the  note  upon  the  trial. 
I  am  opinion,  therefore,  that  a  new  trial  should  be  granted, 

oosts  to  abide  the  event 

Ordered  accordingly. 

[OvovDAOA  Gbvbbal  Tbbx,  October  4, 1864.    Morfftm^  Baeon  and  FosUr^ 
JnaUoes.] 
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Wli«re  a  creditor,  having  a  lawful  claim  against  his  debtor  for  less  than 
14200,  commenced  a  suit  against  him,  in  Canada,  and  upon  an  affidavit 
stating  that  the  defendant  was  Justly  indebted  to  him  in  the  sum  of  |6000, 
(which  affidavit  could  not  by  the  laws  of  Canada  be  controverted,)  caused 
a  capias  to  be  issued,  upon  which  the  defendant  was  arrested  and  held  to 
bail  in  the  sum  of  16000,  and  being  unable  to  procure  bail  to  that  amount 
he  was  imprisoned  for  about  eighteen  months ;  Held  that  an  action  for 
malidous  prosecution  would  lie. 

THE  plaintiff  in  this  action  claims  to  recover  damages  sus- 
tained by  him  in  consequence  of  a  malicious  prosecution 
of  him  by  the  defendant  in  the  court  of  common  pleas  in 
Kent  county,  Canada.  On  or  about  the  2d  of  December, 
1857,  the  defendant  commenced  a  suit  against  the  plaintiff 
by  capias,  on  which  he  was  arrested  and  confined  in  jail  in 
£ent  county  in  Canada,  for  the  period  of  about  eighteen 
months.  The  capias  was  issued  upon  an  affidavit  made  by 
the  defendant,  stating  that  the  plaintiff  was  justly  indebted 
to  him  in  the  sum  of  $6000,  when  in  fact  the  entire  indebt- 
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ediiess  due  from  the  plaintiff  to  the  defendant  was  between 
$4100  and  $4200.  By  the  laws  of  Canada  the  affidavit 
made  hj  the  defendant  could  not  be  controyerted,  but  the 
capias  issued  of  course  upon  it  for  the  amount  sworn  to, 
when  the  arrest  was  made.  The  only  mode  in  which  the  party 
arrested  could  secure  his  discharge,  was  by  giving  bail  to  the 
sheriff,  conditioned  tiiat  he  would  put  in  special  bail  in  the 
action  according  to  the  practice  of  the  court.  The  plaintiff 
insbted  that  the  defendant  held  him  to  bail  for  the  excess 
over  and  above  the  real  debt,  maliciously,  and  for  the  pur- 
pose of  preventing  him  from  obtaining  baiL  Upon  the  trial 
of  the  cause  in  the  court  of  common  pleas,  on  the  22d 
of  April,  1858,  the  plaintiff  in  that  action  recovered  a  ver- 
dict for  $4187.  And  under  a  statute  existing  in  Canada, 
the  defendant  recovered  his  costs  for  defending  the  action, 
which  were  afterwards  deducted  from  the  amount  of  the 
verdict. 

The  issue  in  this  cause  was  referred  to  a  referee,  and  upon 
the  trial  before  him,  he  found  in  favor  of  the  plaintiff  for 
$3000  damages.  From  the  judgment  entered  upon  that 
report,  the  defendant  appealed. 

-4.  -P.  Nichohj  for  the  appellant 

P.  Q,  Parke,  for  the  respondent 

By  the  Gowrtj  Daniels,  J.  There  was  a  difference  of 
very  near  $2000  between  the  debt  due  to  the  defendant,  and 
the  amount  stated  in  his  affidavit  upon  which  the  capias  was 
issued  and  the  plaintiff  was  arrested  and  imprisoned.  When 
the  action  was  tried  in  the  court  of  common  pleas  in  Canada, 
all  that  the  defendant  claimed  was  the  amount  he  recovered 
by  the  verdict  which  the  jury  rendered.  At  the  time  of  the 
arrest  the  defendant  held  two  demands  against  the  plaintiff 
not  due,  amounting  in  the  aggregate,  to  $650.  That,  to^ 
gether  with  the  amount  of  the  verdict,  comprised  aU  the 
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demands  which  the  defendant  held  against  the  plaintiff.  The 
officer  who  made  the  arrest  upon  the  capias  testified  that  he 
inquired  of  the  defendant  at  the  time  he  received  the  pro- 
cess, whether  the  plaintiff  owed  him  the  amount  for  which 
it  had  been  issued.  To  which  the  defendant  replied,  '^No, 
I  don't  know  that  he  does,  but  I  must  fix  it  so  that  he  can't 
get  baiL"  This  statement  was  contradicted  by  the  defend- 
ant, who  was  sworn  as  a  witness  on  his  own  behalf.  But  it 
was  found  to  be  true  by  the  referee,  as  it  very  well  might  be, 
since  the  probability  of  its  being  so,  was  to  some  extent  in- 
dicated by  the  manner  in  which  the  defendant's  affidavit  had 
overstated  the  amount  of  his  debt. 

Assuming  this  finding  to  be  correct,  as  it  most  probably 
is,  the  question  then  arises  whether  it  is  sufficient  to  enable 
the  plaintiff  to  maintain  this  action.  The  verdict  rendered 
by  the  jury,  and  the  judgment  entered  upon  it,  which  were 
proved  and  read  upon  the  trial  of  this  cause,  conclusively 
establish  that  to  the  extent  of  the  recovery,  the  defendant 
had  a  good  cause  of  action  against  the  plaintiff.  And  under 
the  laws  of  Canada,  he  was  legally  correct  in  making  the 
arrest  and  procuring  the  plaintiff's  imprisonment.  But  be- 
yond that  amount,  the  judgment  is  just  as  conclusive,  that 
the  defendant  had  no  legal  or  probable  cause  for  arresting 
and  imprisoning  the  plaintiffl  So  far  as  the  arrest  and  im- 
prisonment was  made  for  a  sum  exceeding  the  amount  recov- 
ered, it  was  made  without  any  real  foundation  whatever.  If 
one  man  having  a  just  claim  against  another,  may  maliciously 
arrest  and  imprison  him  for  a  much  larger  debt — so  much 
larger,  as  to  preclude  the  debtor  from  obtaining  bail — and 
still  be  subject  to  no  l^al  liability  for  the  injury  thus  occa-* 
sioned,  then  the  law  is  very  deficient  in  the  protection 
afforded  by  it  to  the  rights  of  persons.  If  a  cause  of  action 
for  $4000  will  excuse  the  wrong  perpetrated  by  an  arrest  for 
$6000,  it  will  equally  excuse  it,  if  the  arrest  be  for  $60,000, 
or  any  other  amount  that  the  depravity  or  vindictiveness  of 
the  plaintiff  would  permit  him  to  swear  to.    An  instrument 
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•f  greater  legal  oppression  and  cruelty  can  not  well  be  imag- 
ined. A  rule  like  that  would  be  dangerous  to  the  security 
and  rights  of  every  person  that  under  any  circumstances 
might  fall  within  the  power  of  another. 

In  order  to  sustain  an  action  for  malicious  prosecution, 
the  law  requires  that  the  proceedings  which  form  the  subject 
of  complaint  should  have  been  maliciously  instituted,  and 
carried  on,  without  any  reasonable  or  probable  cause.  There 
would  ordinarily  be  but  little  difference  in  the  injury  produced 
to  the  defendant,  whether  the  unfounded  prosecution  was 
carried  on  without  any  demand  whatever  to  justify  it,  or 
whether  it  was  coupled  with  a  claim  of  real  merit  80  far  as 
that  part  of  the  prosecution  is  considered,  it  is  as  wholly 
deprived  of  reasonable  or  probable  cause  as  it  would  be  when 
made  itself  the  sole  subject  of  the  suit.  And  when  that  is 
found  to  be  the  case,  and  actual  injury  is  produced,  and  dam- 
age sustained  in  consequence  of  it,  a  proper  subject  for  re- 
dress would  seem  to  be  presented  to  a  court  of  justice.  The 
case  to  that  extent  is  certainly  within  the  reason  and  equally 
within  the  necessity  of  the  rule,  intended  to  afford  protec- 
tion to  the  person  against  unfounded  and  malicious  prose- 
cutions. 

This  conclusion  does  not  stand  merely  upon  principle.  It 
is  sustained  by  the  authorities,  though  without  any  direct 
adoption  of  them  by  the  courts  of  this  state.  Phillipps 
says :  ''Where  there  have  been  mutual  dealings  between  the 
plaintiff  and  defendant,  and  items  are  ascertained  to  be  due 
on  each  side  of  the  account,  an  arrest  for  the  amount  of  one 
side  of  the  account,  without  deducting  what  is  due  on  the 
other,  is  malicious  and  without  probable  cause."  (3  PhiL 
on  Ev.j  3(2  td.  261.)  This  principle  is  fully  sustained  in  the 
following  English  cases:  Austin  v.  JDe&nam,  3  Bam.  dk 
Ort89. 139 ;  Dronefidd  v.  Archer,  5  Bam.  dt  A.  313;  7  Eng. 
Com.  Law.  177 ;  De  Medina  v.  Grove,  1  Queen's  Bench  Rep. 
152 ;  affirmed  on  error,  172 ;  Churchill  v.  diggers,  26  Eng. 
L.  and  Eq.  B.  200.    The  last  case  was  very  carefully  exam- 
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ined  in  view  of  the  previous  authorities,  and  the  conclusion 
was  definitely  reached  that  an  action  upon  the  state  of  facta 
existing  in  this  cause  should  be  sustained. 

Upon  a  principle  very  analogous,  the  supreme  court  of 
Pennsylvania  have  held  that  an  action  may  be  maintained 
for  levying  an  execution  for  the  amount  of  the  penalty  of  a 
bond  on  which  a  judgment  was  recovered,  instead  of  the 
amount  of  the  condition.  {Sommer  v.  WiU^  4  Berg, 
dk  JS.  19.)  And  for  a  maliciously  excessive  distress  made  by 
the  defendant  ((yDonneU  v.  Seybert,  13  id.  54)  These 
actions  were  regarded  as  falling  within  the  principle  main- 
tained in  the  authorities  previously  referred  to.  And  they, 
as  well  as  the  examination  of  the  question  upon  principle^ 
lead  to  the  result  that  so  far  as  this  point  is  involved  the 
present  action  should  be  sustained.  The  application  of  the 
remedy  may  be  more  difficult  than  it  would  be  in  ordinary 
cases,  but  that  would  be  a  very  bad  reason  for  denying  it 
altogether. 

The  next  objection  urged  against  the  right  of  the  plaintiff 
to  redress  arises  under  a  statute  of  Canada.  By  this  statute 
it  is  enacted,  that  whenever  one  person  may  by  affidavit  hold 
another  to  bail  for  a  greater  amount  than  he  shall  recover  a 
verdict  for,  he  ''shall  recover  no  costs  of  suit,  but  the  defend- 
ant shall  be  allowed  to  deduct  his  taxed  costs  from  the 
amount  of  the  verdict."  The  only  benefit  which  the  plain- 
tiff could,  or  did,  derive,  under  this  provision  of  the  statute, 
was  the  recovery  and  deduction  from  the  verdict  of  his  costs 
of  deifending  the  action  brought  against  him.  The  defense 
was  necessarily  made,  because  the  defendant  would  otherwise 
most  likely  have  recovered  upon  default  all  he  claimed  in  the 
capias  and  declaration.  And  if  that  had  been  done,  the 
judgment  would  have  afforded  him  ample  protection  for  the 
imprisonment  of  the  plaintiff.  It  would  have  l^alized  the 
injury  which  is  now  complained  of.  The  plaintiff  had  no 
other  means  of  vindicating  and  preserving  his  right  to  seek 
redress  for  the  injury  to  which  he  was  subjected  by  ihe 
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arrest.  If  the  recoyery,  and  deduction  of  the  costs  from  the 
verdict,  which  was  only  a  means  of  satisfying  them,  can 
have  the  effect  of  defeating  the  right  of  action  in  this  case, 
the  same  reason  would  exist  for  maintaining  the  same  result 
where  the  verdict  was  general  for  the  defendant ;  for  in  that 
case  the  defendant  would  recover,  and  be  entitled  to  satisfac- 
tion  of  his  costs.  Under  the  application  of  such  a  principle 
it  would  be  difficult  to  imagine  a  combination  of  circum«« 
stances  that  would  warrant  an  action  for  malicious  prose- 
cution, unless  it  grew  out  of  criminal  proceedings.  The 
design  and  object  of  this  enactment  was  not  to  secure  redress 
for  the  injury  occasioned  by  an  unfounded  and  malicious 
BTvef^t  of  the  party  for  a  greater  sum  than  was  owing ;  for  it 
includes  and  treats  all  cases  alike,  whether  the  arrest,  for  the 
greater  sum,  be  the  consequence  of  inadvertence  or  design. 
The  object  seems  to  have  been  to  secure  the  observance  of 
care  and  caution,  through  which  the  party  arrested  would  be 
protected  against  the  ordinary  consequences  of  hurry  and  mis- 
take. Under  no  fair  construction  of  its  provisions  does  this 
statute  interpose  any  obstacle  in  the  way  of  the  present 
action. 

There  is  greater  difficulty  in  sustaining  the  conclusions  of 
the  referee  upon  the  subject  of  damages ;  for  they  are  allowed 
to  compensate  the  plaintiff  for  all  the  injuries  sustained  by 
him  from  his  entire  imprisonment,  extending  through  a 
period  of  near  eighteen  months.  To  justify  this  conclusion 
the  referee  finds,  as  a  fact^  that  the  plaintiff  could  have  pro- 
cured his  discbarge  on  bail  if  the  affidavit,  and  the  capias 
issued  upon  it,  had  correctly  stated  the  amount  due  from  him 
to  the  defendant;  and  that  he  was  unable  to  procure  bail 
for  the  amount  for  which  the  arrest  was  made.  If  that  view 
of  the  evidence  be  correct,  then  aU  the  damages  produced  by 
the  imprisonment  were  the  legitimate  consequence  of  the  act 
complained  of,  and  the  plaintiff  is  entitled  to  recovef  them 
in  this  action.    The  officer  who  arrested  the  plaintiff  testifies 
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that  there  were  but  a  few  persons  in  the  county  whom  he 
would  accept  as  bail  for  so  large  a  sum  as  six  thousand  dol- 
larS)  and  none  of  these  are  shown  to  be  either  friends  or 
acquaintances  of  the  plaintiff.  His  home  was  in  Bochester, 
and  although  his  business  seems  to  have  been  considerably 
extended  in  Canada,  there  is  nothing  in  the  case  from  which 
it  can  be  inferred  that  he  enjoyed  any  uncommon  means  of 
securing  bail  in  case  of  an  arrest,  for  a  large  demand.  The 
evidence  of  the  officer  is  that  he  called  on  several  persons  to 
become  bail  for  the  plaintiff's  discharge.  But  while  they 
were  willing  to  do  so  for  four  thousand  dollars,  or  any 
smaller  amount,  they  were  not  qualified  as  bail  for  so  large 
a  sum  as  six  thousand  dollars.  Although  the  officer  does 
not  expressly  say  that  he  would  have  accepted  these  persons 
as  bail  for  forty-one  hundred  and  fifty  dollars,  which  was 
about  the  amount  of  the  actual  demand  due  to  the  defend- 
ant at  that  time,  it  may,  not  unreasonably,  be  inferred,  from 
his  conduct  and  manner  of  testifying,  that  he  would.  Besides 
the  statement  of  the  defendant,  that  he  must  make  the 
demand  so  large  as  to  prevent  the  plaintiff  from  procuring 
bail,  substantially  concedes  his  ability  to  do  it  for  the  debt 
actually  due.  This  evidence,  considered  together  with  that 
showing  the  extent  of  the  plaintiff's  business  and  the  amount 
of  property  employed  in  it,  seem  to  be  sufficient  to  justify 
the  conclusions  of  the  referee  in  this  respect. 

The  circumstance  of  other  arrests  being  afterwards  made 
does  not  necessarily  affect  the  question  of  the  defendant's 
liability.  They  were  probably  induced  by  the  proceedings 
which  he  had  previously  taken.  But  whether  they  were,  or 
not,  is  of  no  importance ;  for  they  were  all  for  small  amounts 
compared  with  the  demand  which  the  defendant  has  made. 
And  if  the  plaintiff  could  secure  his  discharge  on  bail  for 
the  sum  of  four  thousand  dollars  and  upwards,  there  is  no 
reason  for  supposing  he  could  not  do  so  where  the  arrests 
were  for  smaller  amounts.    His  ability  to  do  that  is  neces- 
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sarily  included  in  the  finding  of  the  referee,  that  the  impris- 
onment was  owing  to  the  arrest  made  at  the  instance  of  the 
defendant. 
The  judgment  should  be  affirmed. 

[Erie  Orkbral  Trek,  Norember  21,  1864.    Davit,  Orwtr  and  JDmuk, 
Justices.] 


Post  and  Dowdino  vs.  The  -Etna  Iksubancb  Company. 

I  48   351' 

Where  an  agreement  is  made  by  the  agent  of  an  insurance  company,  for  the  '  ^-^i 
renewal  of  a  policy,  nothing  being  said  respecting  the  amount  to  be  charged,  jSapSTsI 
the  insured  has  a  right  to  suppose  the  renewal  is  to  be  at  the  rate  formerly  ^^^  |^li 
V^^'  1'"^    — 1 

Where  an  insurance  agent  is  authorized  under  the  previous  dealings  between       162a  300 
him  and  the  insured  to  charge  the  premium  on  a  renewal,  in  account,  or      '  — ^^> 
to  resort  to  an  implied  agreement  for  its  payment,  he  may  make  a  renewal 
on  the  implied  promise  to  pay,  as  well  as  upon  actual  payment  of  the  pre- 
mium ;  notwithstanding  a  provision  in  the  policy  that  no  insurance  shall 
be  considered  binding  until  the  actual  payment  of  the  premium. 

Althouc^  a  policy,  and  the  cerUficates  of  renewal,  declare  that  they  shall 
not  be  valid  until  countersigned  by  the  agent,  this  will  not  exclude  the 
power  of  the  agent  to  bind  the  insurers  by  a  parol  agreement  to  renew. 

80  far  as  the  exercise  of  his  authority  as  agent  is  involved,  it  makes  no  dif- 
ference that  at  the  time  of  renewing  a  policy  the  t>en'cid  for  which  the 
policy  was  issued  had  expired. 

The  possession  and  use,  by  an  agent,  of  an  insuranoe  company's  certificates 
of  renewal,  together  with  the  exercise  of  that  authority  in  other  instances, 
indicate  that  the  power  of  renewing  and  continuing  insurances  has  been 
conferred  upon  such  agent. 

If  there  is  nothing  in  the  case  showing  the  agent  to  be  confined  or  restricted, 
in  the  use  of  that  authority,  to  cases  where  the  policy  renewed  is  still 
valid  as  an  insurance,  those  who  deal  with  him  are  authorized  to  presume 
that  no  such  restriction  or  qualification  exists. 

Where  an  individual  is  authorized  to  accept  risks,  to  agree  upon  and  settle 
the  terms  of  insurance,  and  to  carry  them  into  efifect  by  issuing  and 
renewing  policies,  on  behalf  of  an  insurance  company,  this  is  sufficient  to 
constitute  him  a  general  agent  for  the  company,  at  the  place  where  his 
business  as  such  agent  is  transacted;  and  he  can  as  well  exercise  his 
authority  of  renewing  and  continuing  a  policy  which  has  already  expired, 
as  by  making  and  issuing  a  new  one. 
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An  agreement  by  parol  to  renew  a  policy  does  not,  of  itself,  renew  t^a 
insurance.  But  it  imposes  upon  the  agent  the  duty  of  doing  whatever  is 
necessary  to  effect  a  renewal  of  it. 

An  agreement  of  that  nature,  either  express  or  implied,  must  necessarily 
precede  the  renewal  of  any  insurance.  A  similar  one  must  be  made,  to 
ascertain  and  determine  the  subject,  term  and  rate  of  insurance,  in  all 
cases  where  policies  are  issued. 

They  are  directly  and  necessarily  within  the  employment  and  authority  of 
the  agent,  whose  business  could  not  be  carried  on  without  the  power  to 
enter  into  them.  And  the  law  does  not  require  them  to  be  in  writing,  in 
order  to  become  obligatory  on  the  parties. 

Under  the  common  law,  a  promise,  for  a  valuable  consideration,  to  make  a 
policy  of  insurance,  is  no  more  required  to  be  in  writing  than  a  promise 
to  execute  and  deliyer  a  bond,  bill  of  exchange  or  negotiable  note ;  and 
such  is  the  general  doctrine  of  the  law,  when  no  statutory  enactment 
requires  the  contract  to  be  in  writing,  to  render  it  valid. 

Where  a  parol  agreement  is  made,  by  an  agent,  to  renew  a  policy,  the  action 
should  be  in  equity  for  its  specific  performance,  or  at  law  for  the  breach 
occasioned  by  the  failure  to  renew  the  insurance.  Either  form  can  be 
adopted,  with  equal  propriety. 

"Where  the  action  is  for  a  specific  peformanoe,  the  court  considers  the  agree- 
ment which  the  party  was  under  a  legal  obligation  to  make,  the  same  as 
if  made,  and  decrees  the  payment  of  the  money  which  would  have  been 
payable  under  the  consummated  agreement. 

Where  the  action  is  at  law,  for  the  damages  arising  out  of  the  breach  of  the 
agreement,  the  relief  obtained  is  the  same. 

Where  service  of  notice  and  proof  of  loss  are  by  the  terms  of  the  policy  a 
condition  precedent  to  the  insurer's  liability,  such  condition  is  not  afiected, 
in  legal  contemplation,  by  the  Ikct  that  its  non-performance  was  unpro- 
ductive of  iiyury. 

Such  a  condition  may  be  partially  or  wholly  waived  by  the  insurers.  Such 
waiver  may  be  express,  or  it  may  be  inferred  ft-om  circumstances. 

Mere  defects  in  the  proofs  served  have  often  been  held  waived  by  an  omission 
to  insist  specifically  upon  them,  when  it  was  in  the  power  of  the  party  to 
correct  and  supply  the  defects.    Per  Dakibls,  J. 

If  the  underwriter  intends  to  insist  upon  defects  in  the  proof,  he  must  notify 
the  insured  of  that  intention  in  time  to  afibrd  him  an  opportunity  to 
correct  them. 

Conditions  precedent  are  waived  by  such  conduct  on  the  part  of  the  party 
entitled  to  insist  upon  them  as  is  inconsistent  with  the  purpose  to  require 
the  performance  of  them.  And  contracts  of  insurance  constitute  no  excep- 
tion to  the  rule. 

Thus  where  the  objection  to  paying  a  claim  under  a  policy  was  not  that  the 
proofs  were  not  served,  but  that  there  was  no  legal  liability  on  the  part 
of  the  underwriters,  for  the  payment  of  the  loss,  their  agent  insisting  that 
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the  policy  had  not  been  renewed,  and  that  no  agreement  for  its  renewal         I  5^^  ^^f 
had  been  entered  into;  that  inaarance  companies  were  not  benevolent  ~ 

societies,  &c.;  EM  that  if  the  insurers  had  intended  to  resist  payment  on 
account  of  the  failure  to  serre  the  preliminary  proofs,  the  agent  should 
have  so  informed  the  insured ;  it  being  still  in  time  to  make  the  prooft ; 
and  that  failing  to  do  so,  he  must  be  deemed  to  hare  waived  any  defect  in 
the  proofs. 
Where  the  object  of  a  release,  executed  by  the  insured  and  indorsed  upon 
the  back  of  the  policy  on  settling  the  same  with  the  company,  seems  to 
have  been  to  secure  merely  the  discharge  of  the  debt  mentioned  in  the 
release,  and  the  surrender  and  cancellation  of  the  policy  creating  it,  and 
nothing  beyond  that,  the  general  terms  employed' should  be  limited  to 
that  object,  and  net  be  so  construed  as  to  extend  the  release  to  claims 
arising  under  other  policies. 

THIS  action  was  brought  upon  a  policy  of  insurance  issued 
by  the  defendant,  by  which  it  insured  the  plaintiff 
against  loss  and  damage  by  fire,  to  the  amount  of  one  thou*  • 

sand  dollars,  upon  their  stock  of  flour,  mill-feed  and  grain, 
contained .  in  a  mill  occupied  by  them,  near  Attica  in 
Wyoming  county.  The  mill,  with  all  its  contents,  was 
destroyed  by  fire  on  the  19th  of  April,  1863.  The  defend- 
ant had  issued  three  other  policies  of  insurance  to  the  plain- 
tiffs, in  part  upon  the  mill,  and  the  residue  upon  the  stock. 
One  of  those  policies  had  been  twice  renewed,  by  certificates 
for  that  purpose  attached  to  the  policy.  The  policies  and 
certificates  were  all  issued  by  the  defendant's  agent  at  Attica, 
and  each  contained  a  statement  that  it  was  not  valid  until 
countersigned  by  such  agent.  On  the  23d  of  April,  1863, 
proofs  of  loss  were  made  and  served  under  all  the  policies 
except  the  one  in  suit.  The  defendant  claimed  that  the 
policy  in  suit  had  expired  before  the  fire,  and  that  it  was  not 
liable  under  it.  The  defendant,  on  the  23d  of  April,  1863, 
paid  the  losses  arising  upon  the  other  policies  and  took  a 
release  upon  each  of  them.  Each  release  was  in  substance 
the  same,  and  contained  a  statement  that  the  amount 
received  was  in  full  satisfaction  of  all  loss  or  damage  occa- 
sioned by  the  fire  which  OQCurred  on  the  18th  of  April,  1863, 
Vol,,  ywil.  23 
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and  said  written  policy  was  thereby  surrendered  and  can 
celed.  On  the  Ist  of  July,  following,  proofs  of  loss  were 
served  on  account  of  the  policy  in  question.  The  plaintiffs 
gave  evidence  tending  to  prove  a  verbal  agreement  to  renew 
the  policy  in  question  for  the  period  of  sixty  days,  which 
included  the  time  when  the  loss  occurred.  The  defendant 
claimed,  and  insisted,  that  the  evidence  was  too  indefinite  to 
establish  an  agreement  to  renew  the  policy;  that  it  could 
only  be  renewed  by  an  instrument  in  writing ;  and  that  the 
agreement,  if  made,  was  not  binding  on  the  defendant.  Also 
that  it  was  discharged  from  payment  of  the  loss  in  question 
by  delay  in  serving  the  proofs  of  loss,  and  by  releases  given 
on  the  other  policies.  The  court  submitted  the  evidence 
tending  to  prove  the  agreement  to  renew  the  policy  to  the 
jury,  and  overruled  the  other  objections  of  the  defendant ; 
to  which  it  duly  excepted.  The  jury  found  for  the  plaintiffs 
for  the  amount  of  the  policy,  and  judgment  was  stayed  until 
the  decision  of  the  general  term  upon  the  exceptions  taken. 

John  Gansofif  for  the  appellant.  There  are  three  ques* 
tions  presented  in  this  case,  on  this  appeal.  The  first  is, 
whether  the  plaintiffs  have  complied  with  that  condition  in 
the  policy  which  requires  that /^  all  persons  having  a  claim 
under  a 'policy  shall  give  immediate  notice  thereof ^  and  ren- 
der a  particular  account  thereof  ,  with  an  affidavit  stating  the 
time  and  circumstances  of  the  fire,  &c."  The  second  is, 
whether  a  release  executed  on  the  23d  of  April,  1863,  did 
not  dbcharge  the  claim,  if  any  existed.  The  third  question 
is,  whether  the  agent  had  authority  to  make  a  valid  parol 
agreement  of  extension.  As  to  the  first  point,  the  facts  are 
as  follows :  The  fire  occurred  on  the  night  of  the  18th  of 
April,  1863.  The  claim  was  made  under  the  policy  in  ques- 
tion on  the  Ist  day  of  July,  1863,  being  seventy-three  days 
after  the  loss  occurred.  The  plaintiffs  both  swear  that  they 
did  not  learn  'till  two  or  three  weeks  after  the  fire  that  they 
had  a  claim  under  the  policy  in  question ;   that  was  about 
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the  first  of  May.  They  allowed  two  months  to  elapse  after 
that  before  they  made  a  claim.  The  defendant  had  a  prior 
policy  of  insurance  on  the  same  stocky  of  one  thousand  dol- 
lars, under  which  they  made  a  claim  immediately.  This 
claim  was  paid  on  the  23d  of  April,  1863,  fiye  days  after  the 
fire  occurred.  The  plaintifis  then  signed  a  release,  under 
seal,  in  these  words : 

"Received  from  the  -Etna  Insurance  Company,  of  Hart- 
ford, Connecticut,  through  E.  J.  Basset,  general  agent,  one 
thousand  dollars,  less  interest,  the  same  being  in  full  satis- 
faction of  all  loss  or  damage  by  fire  which  occurred  on  the 
18  th  of  April,  1863,  and  said  within  policy  603  is  hereby 
surrendered  and  canceled. 

In  testimony  whereof  we  have  hereunto  set  our  hands  and 
seals  this  23d  day  of  April,  1863,  at  Attica,  N.  Y. 
In  presence  of    )  Daniel  Post,     [l.  s.] 

C.  B.  Benedict.)  F.  C.  Dowding.  [l.  s.]" 

I.  The  plaintiffs  were  required,  by  the  policy  in  question, 
if  they  had  any  claim  under  it  to  give  immediate  notice 
thereof y  and  render  a  particular  account  of  such  claim,  with 
an  affidavit. 

II.  They  permitted  seventy-three  days  to  elapse  before 
they  gave  notice  to  the  defendant  of  their  claim^  and  before 
they  served  an  affidavit  giving  an  account  of  it. 

III.  No  sufficient  excuse  is  shown  for  the  delay«  The 
plaintiffs  testify  that  they  advised  with  counsel  within  two 
or  three  weeks  after  the  fire  occurred,  and  they  permitted  two 
months  to  elapse  after  that  before  they  made  any  claim  of  the 
defendant.  1.  Where  a  policy  required  ^*  immediate  notice 
of  lo88y'  and  the  notice  was  not  given  until  eleven  days  after 
the  fire,  no  sufficient  excuse  being  shown  for  the  delay,  it 
was  held,  in  Pennsylvania,  to  be  too  late,  and  not  a  compli- 
ance with  the  policy.  {Trash  v.  State  Fire  and  Marine 
Ins.  Oo,y  29  Penn.  Sep.  198.)  The  declaration,  in  an  action 
on  a  policy  of  insun^nce,  allied  that  th^  buildings  insured 
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had  been  consumed  on  the  23d  of  February,  1837;  and  that 
the  assured  gave  notice  thereof  to  the  company  on  the  2d  of 
April  following.  The  court  held,  on  demurrer,  that  this  was 
not  a  compliance  with  the  condition  of  the  policy  requiring 
notice  of  the  loss  to  be  given  forthwith.  That  "forthwith" 
meant  immediately,  without  delay.  That  a  notice  given 
thirty-eight  days  after  the  fire  was  neither  a  literal,  nor  a 
substantial  compliance  with  the  condition.  (Inman  r. 
Western  Fire  Ins.  Co.,  12  Wend,  452.)  Where  a  policy 
provided  "that  persons  sustaining  loss  or  damage  by  fire 
shall  forthwith  give  notice  thereof,  in  writing,  to  the  com- 
pany, &c.,"  it  was  held  in  equity,  that  a  neglect  to  give 
notice  of  a  loss,  until  more  than  four  months  afterwards,  was 
fatal  to  the  claim.  {McEvers  v.  Laiarence^  1  Sof.  171.) 
2.  This  provision  is  a  condition  precedent  to  the  right  of 
recovery,  and  a  compliance  with  it  must  be  averred  and 
proven.  (Mason  v.  Harvey,  20  Lata  and  Eq.  Rep,  541. 
Inman  v.  Western  Fire  Ins,  Co,,  supra.)  3.  There  being 
no  dbpute  as  to  the  facts,  the  point  made  presents  a  ques- 
tion of  law.  This  is  so  where  the  requirement  is  to  give 
notice  with  "reasonable  diligence."  (Mellen  v.  The  Hamil- 
ton Fire  Ins.  Co.,  17  N.  T.  Rep.  609.)  4.  The  plainti& 
had  another  policy  of  insurance  issued  by  the  defendant,  on 
the  identical  stock  mentioned  in  the  policy  in  question.  The 
general  agent  of  the  defendant  came  to  them  to  adjust  the 
loss  and  damage  they  had  sustained  on  that  stock  by  the  fire. 
The  plaintiffs,  under  seal,  agreed  to  receive  one  thousand 
dollars,  less  the  interest,  '4n  full  satisfaction  of  all  loss  or 
damage  sustained  by  them  on  the  stock  by  the  fire."  This 
was  after  the  dispute  between  the  plaintiffs  and  Mr.  Bene- 
dict as  to  any  renewal  of  the  policy  in  question,  and  after  Mr. 
Benedict  referred  Mr.  Post  "to  Mr.  Bassett  as  the  general 
agent  who  had  the  control  of  the  entire  matter."  The 
release,  under  these  circumstances,  is  conclusive  between 
these  parties,  and  can  not  be  explained  or  controlled  by  oral 
evidence.    (Piersons  v.  Hooker,  3  John,  68.     Vedder  v 
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Vedder^  1  Denio,  257.  Palmerton  v.  Huxford,  4  id,  166. 
Egleston  v.  jffwtcierftacier,  6  J?ar6.  458.)  5.  The  court 
erred  in  deciding  that  the  agent  could  renew  the  policy  iu 
question  by  an  oral  agreement.  The  policy  itself  is  in  writ- 
ing, and  declares,  on  its  face,  that  it  ^^shall  not  he  valid 
until  countersigned  hy  the  duly  authorized  agent  of  the 
company  at  Attica."  The  certificates  of  renewal  declare 
that  they  are  *'not  valid  unless  countersigned  by  C,  B.  Bene^ 
diet."  The  forms  are  famished  by  the  defendant,  signed  by 
the  president  and  secretary,  and  give  notice  to  the  party  tak- 
ing the  insurance  what  is  requisite  to  make  the  agreement 
valid.  The  plaintiffs,  as  holders  of  policies  and  of  certifi- 
cates of  insurance,  had  notice  of  this  limitation  and  require- 
ment. (Spitzer  v.  St.  Marks  Ins.  Co.y  6  Duer^  6.)  The 
question  is  as  to  the  authority  of  the  agent  to  make  a  parol 
extension,  and  not  as  to  the  power  of  the  defendant  to  make 
a  valid  parol  agreement  to  insure. 

B.  H.  Williams  and  A.  P.  Nichols,  for  the  respondent 
I.  A  parol  contract  to  renew  a  policy  of  insurance  is  valid, 
(See  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire 
Ins.  Co.,  19  N.  T.  Rep.  305 ;  Com.  Mut.  Ins.  Co.  v.  Union 
Hut.  Ins.  Co.,  19  How.  \U.  S.  Sup.  Ct."]  319;  McCullough 
V.  Eagle  Ins.  Co.,  1  Pick.  280;  Hamilton  v.  Lycoming  Ins. 
Co.,  5  Barr,  342 ;  Delaware  Ins.  Co.  v.  Hogan,  2  Wash. 
C.  C.  B.  4;  Perkins  v.  Washington  Ins.  Co.,  4  Cowen,  645; 
Constant  v.  Alleghany  Ins.  Co.,  3  Wallace,  jr.,  reported  in 
Am.  Law  Beg.  vol.  I,  N.  S.  116.)  The  testimony  clearly 
shows  a  parol  agreement  to  renew  the  policy  of  insurance, 
and  a  parol  renewal  of .  the  same,  and  abundantly  sustains 
the  finding  of  the  jury  that  the  policy  in  question  was 
renewed. 

II.  The  plaintiffs  gave  immediate  notice  of  their  claim  to 
Benedict,  who  was  agent  for  the  company  at  Attica,  and  to' 
Basset,  who  was  the  general  agent  of  the  defendant.  The 
defendant  was  a  foreign  corporation  and  represented  at  Attica 


§58  CASES  IN  THE  StWREME  COURT. 

Post  V.  Mtaa,  Insurance  Company. 

by  Benedict,  and,  so  far  as  the  payment  of  claims  was  con- 
cerned, by  Bassett,  and  the  jury  have  found  that  notice  to 
Benedict  and  Bassett  was  notice  to  the  defendant.  (See  Sex^ 
ton  V.  Montgomery  Mut.  Ina.  Co.,  9  Barb.  191.) 

III.  The  defendant,  immediately  after  the  fire,  denied  that 
the  policy  of  insurance  was  in  force,  and  refused  to  pay  the 
claim  in  question  on  the  ground  that  the  policy  was  never 
renewed.  By  taking  this  position  they  waived  service  of 
notice  of  loss  and  of  proofs  of  loss.  {See  Francis  v.  Ocean 
Ina.  Co.y  6  Oowen,  404 ;  Boynton  v.  Clinton  Mut.  Ins.  Co., 
16  Barb.  254;  (yNid  v.  Buffalo  Fire  Ina.  Co.,  3  Comat., 
122;  Taylor  v.  Merchants'  Fire  Ina.  Co.,  9  How.  [U.S. 
Sup.  Ct.]  398 ;  Voa  v.  Bobinaon,  9  John.  192 ;  McMaatera 
v.  Weatcheater  Mut.  Ina.  Co.j  25  Wend.  379;  Bogera  r. 
Tradera'  Ina.  Co.,  6  Faige,  583 ;  Clark  v.  The  New  Eng. 
Mut.  FireJna.  Co.,  6  Cuah.  342 ;  Underhill  v.  Tlie  Agawam 
Mut  Fire  Ina.  Co.,  Id.  440 ;  Bumatead  v.  Dividend  Mut. 
Ina.  Co.,  2  Kern.  81.) 

IV.  If  there  was  any  delay  in  giving  notice  to  the  company 
of  the  loss,  or  in  furnishing  proofs  of  loss,  beyond  that  con- 
templated by  the  policy,  it  was  caused  by  the  acts  and  decla- 
rations of  the  defendant's  agent,  who  assumed  to  act  for  the 
plaintiffs,  and  for  any  such  delay  the  plaintiffs  are  not  to  be 
prejudiced.  {See  Bodle  v.  Chenango  County  Mut.  Ina.  Co., 
2  Comat  53;  Cornell  v.  Le  Bf>y  et  al.  9  Wend.  163.) 

V.  The  receipts  signed  by  the  plaintiffs,  and  introduced  in 
evidence  by  the  defendant,  are  only  receipts  for  the  amounts 
actually  paid,  and  can  be  explained  by  parol  evidence.  They 
should  be  read  in  connection  with  the  instrument  on  which 
they  are  indorsed.  {See  Enaign  v.  Webster,  1  John.  Caa. 
145 ;  Houae  v.  Low,  2  John.  379 ;  Tobey  v.  Barber,  5  id.  68 ; 
Thomaa  v.  McDaniel,  14  id.  185 ;  Jackaon  v.  Stackhouae, 
1  Cowen,  122.)  Besides  the  receipts  are  for  loss  by  fire 
which  occurred  on  the  18th  of  April,  and  the  proof  shows, 
and  the  jury  found,  that  the  loss  in  question  occurred  on 
the  19th  of  April 
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Daniels,  J.  The  defendant  insisted,  upon  the  trial,  that 
the  testimony  given  on  behalf  of  the  plaintififs  did  not  estab- 
lish an  agreement  to  renew  the  policy  in  question.  That  it 
did  not  show  the  time  for  which  the  renewal  was  to  be  made, 
the  rate  of  premium  to  be  paid,  or  the  payment  of  the  pre- 
mium, and  excepted  to  the  refusal  of  the  court  so  to  charge. 
There  is  no  exception  otherwise  taken  upon  this  part  of  the 
case,  to  the  manner  in  which  it  was  submitted  to  the  jury, 
and  that  must  now  be  assumed  to  have  been  properly  done. 
And  as  the  jury  found  a  verdict  for  the  plaintiffs,  they  are 
entitled  to  the  benefit  of  all  reasonable  intendments  in  their 
favor,  under  the  evidence.  The  question  then  arises  whether, 
upon  a  favorable  consideration  of  the  evidence,  it  sufficiently 
tends  to  prove  an  agreement  to  warrant  its  submission  to  the 
jary. 

The  policy  in  suit  was  issued  on  or  about  the  24th  of 
January,  1863.  by  the  defendant's  agent  at  Attica,  and  by 
its  terms  the  defendant  insured  the  plaintiffs  against  loss 
and  damages  by  fire,  to  the  amount  of  $1000  upon  the  stock 
of  flour,  mill  feed  and  grain,  in  their  mill  near  Attica,  for 
the  period  of  sixty  days.  The  insurance,  by  its  terms,  ex- 
pired on  the  24th  of  the  following  March  at  noon.  Other 
insurances  had  been  made  by  the  defendant,  through  the 
same  agent,  upon  the  mill,  and  the  stock  contained  in  it; 
and  three  of  the  policies  continued  in  force  to  and  includ- 
ing the  time  of  the  fire.  One  of  these  had  been  twice  re- 
newed by  certificates  issued  for  that  purpose  by  the  same 
agent.  The  evidence  given  to  prove  an  agreement  for  the 
renewal  of  the  policy  now  in  controversy  tends  to  show  that 
one  of  the  plaintiffs  had  an  interview  with  the  agent  on  the 
27th  of  February,  concerning  the  renewal  of  the  insurance 
under  it.  In  the  course  of  the  interview  the  agent  inquired 
whether  the  plaintiffs  desired  to  have  this  and  another  in- 
surance in  another  connpany,  on  the  same  property  expiring- 
at  the  same  time,  renewed.  The  reply  was  that  they  want- 
ed them  renewed  for  a  further  time  of  sixty  days^  and  in  the 
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evening  of  the  24th  of  March,  the  agent  was  asked  by  the 
same  plaintiff  whether  he  had  renewed  these  policies.  Tho 
agent  inquired  when  they  expired,  and  was  informed  that 
they  expired  that  day.  He  then  replied  that  he  would  go 
right  over  and  do  it.  This  conversation  occurred  away  from 
the  agent's  place  of  business,  in  one  of  the  neighboring  stores 
of  the  village.  The  original  insurance  was  made  for  the 
premium  of  sixty  cents  for  $100.  Nothing  was  said  respect- 
ing the  amount  to  be  charged  for  the  renewal,  but  the  plain- 
tiffs had  reason  to  suppose  it  was  to  be  at  the  same  rate  for 
which  the  insurance  had  first  been  taken  ;  for  the  testimony  . 
tends  to  show  that  the  agent  had  previously  renewed  insur- 
ances for  the  plaintiff  in  the  same  way,  and  without  the 
renewal  being  put  upon  the  policies,  and  that  on  one  occa- 
sion he  renewed  policies  upon  the  mill,  without  any  applica- 
tion whatever.  The  agent  was  also  a  banker,  and  the 
plaintiffs  kept  their  bank  account  with  him,  and  he  charged 
the  plaintiffs  for  insurance  made  upon  the  property,  in  that 
account,  without  a  check.  If  these  statements  were  true — 
and  the  court  could  not  do  otherwise  than  submit  them  to  the 
jury,  although  they  were  denied  and  contradicted  by  the 
evidence  on  the  part  of  the  defense — an  agreement  was  made 
to  renew  the  insurance.  The  time  for  which  a  renewal  was 
desired  was  distinctly  stated  and  assented  to.  And  as  noth- 
ing transpired  indicating  a  different  understanding,  or  any 
reason  for  changing  the  rate  of  insurance,  the  reasonable  in- 
ference would  be,  that  it  was  to  be  renewed  on  the  same 
terms  in  that  respect  as  the  risk  was  originally  taken  upon. 
Evidence  was  given  tending  to  show  that  the  agent  had  pre- 
viously insured  the  plaintiff's  property  and  charged  the  pre- 
mium in  their  bank  account  which  was  kept  with  him.  The 
jury  must  have  found  that  to  have  been  the  case,  and  no  rea- 
son existed  for  supposing  that  a  different  course  was  contem- 
plated in  this  instance.  The  agent  by  his  agreement  assumed 
to  do  whatever  was  necessary  to  renew  the  insurance,  upon 
the  understanding  that  the  details  were  sufficiently  under- 
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stood  between  himself  and  the  plaintiffs.  He  was  author- 
ized under  .their  previous  dealings  to  charge  the  premium  in 
their  account,  or  to  resort  to  their  implied  agreement  for  its 
payment,  and  notwithstanding  the  terms  of  the  policy,  could 
make  the  renewal  upon  their  implied  promise  to  pay,  as  well 
as  upon  actual  payment.  {Sheldon  y.  Atlantic  Ins.  Co. 
26  N.  7.  Bep.  460.) 

When  this  agreement  was  made,  however,  the  policy  had 
expired,  and  as  the  agreement  was  unwritten,  the  defendant 
claims  that  it  was  not  binding  upon  it.  The  court  ruled 
*  otherwise,  and  the  defendant  excepted ;  no  evidence  other  than 
the  form  of  the  policy,  and  of  the  certificates  used  in  making 
renewals,  was  given  showing  that  the  exercise  of  the  agent's 
authority  depended  upon  the  manner  in  which  he  made  con- 
tracts of  insurance.  The  policy  and  certificates  declared 
that  they  should  not  be  valid  until  countersigned  by  the 
agent.  But  that  does  not  exclude  his  power  to  bind  the 
defendant  by  the  agreement  in  question.  So  far  as  the  exer- 
cise of  his  authority  as  agent  is  involved,  it  can  make  no  dif- 
ference that  the  time  had  expired  for  which  the  policy  was 
issued.  The  possession  and  use  of  the  defendant's  certifi- 
cates of  renewal,  together  with  the  exercise  of  that  authority 
in  other  instances,  indicate  that  the  power  of  renewing  and 
continuing  insurances  had  been  conferred  upon  this  agent. 
There  is  nothing  in  the  case  showing  him  to  be  confined  or 
restricted,  in  the  use  of  it,  to  the  cases  where  the  policy  re- 
newed was  still  valid  as  an  insurance ;  and  those  who  dealt 
with  him  were  entitled  to  presume  that  no  such  restriction 
or  qualification  existed.  He  was  authorized  to  accept  risks, 
to  agree  upon  and  settle  the  terms  of  their  insurance,  and  to 
carry  them  into  effect  by  issuing  and  renewing  policies  on 
behalf  of  the  defendant.  This  was  sufficient  to  constitute 
him  a  general  agent  for  the  defendant  at  the  place  where  the 
business  of  the  agent  was  transacted,  (Lightbody  v.  North 
Am,  Ins.  Co.  23  Wend.  22 ;  McEwen  v.  Montgomery  Mu- 
tual Ins.  Co.  5  Hillp  105 ;)  and  he  could  as  well  exercise  his 
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authority  by  Fenewing  and  continuing  a  policy  'which  had 
ab-eady  expired  as  by  making  and  issuing  a  new  one. 

The  agreement  which,  upon  the  eyidence,  the  jury  must 
haye  found  existed  in  this  case,  did  not  of  itself  renew  the 
insurance.  But  it  imposed  upon  the  defendant's  agent  the 
duty  of  doing  whatever  was  necessary  to  effect  a  renewal  of 
it.  An  agreement  of  that  nature,  either  express  or  implied, 
must  necessarily  precede  the  renewal  of  any  insurance,  and 
a  similar  one  is  made  to  ascertain  and  determine  the  subject, 
term  and  rate  of  insurance  in  all  cases  where  policies  are 
issued.  They  are  directly  and  necesssarily  within  the  em-  ' 
ployment  and  authority  pf  the  agent,  whose  business  could 
not  be  carried  on  without  the  power  to  enter  into  them,  and 
the  law  does  not  require  them  to  be  in  writing  in  order  to 
become  obligatory  on  the  parties.  They  have  often  been  the 
subject  of  judicial  controversies,  and  always  held  binding  on 
the  principal,  when  fairly  established  by  proof. 

A  recent  writer  on  the  law  of  insurance  states  the  result 
of  these  authorities  in  the  following  manner :  In  commer- 
cial towns,  actions  on  mere  agreements  to  insure,  whether 
against  fire  or  the  perils  of  the  sea,  are  not  uncommon,  and 
they  are  always  sustained  whenever  it  appears  that  the  terms 
of  the  agreenaent  have  been  fully  settled  by  the  concurrent 
assent  of  the  parties,  so  that  nothing  remains  to  be  done,  but 
to  deliver  the  policy.  The  contract  is  executed  in  the  first  in- 
stance, and  completed  when  the  policy  is  drawn  up.  (AngeU 
on  Life  and  Fire  Insurance^  §  33.)  The  same  principle 
was  maintained  and  carried  into  effect  in  the  case  of  The 
Commercial  Marine  Ins,  Co.  v.  2%e  Union  Ins.  Co.  (19 
Soto.  U.  8.  Rep.  321.)  There  it  was  held  by  the  supreme 
court  of  the  United  States,  that  under  the  common  law  a 
promise  for  a  valuable  consideration  to  make  a  policy  of  in- 
surance is  no  more  required  to  be  in  writing  than  a  promise 
to  execute  and  deliver  a  bond,  bill  of  exchange,  or  negotiable 
note ;  and  such  is  the  general  doctrine  of  the  law,  when  no 
statutory  enactment  requires  the  contract  to  be  in  writing 
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to  render  it  valid.  {Pratt  v.  Hudson  River  Rail  Road 
Oo.^  21 N.  T,  Rep.  305.)  It  is  not  contended  in  this  case 
that  the  contract  of  the  agent  to  renew  an  insurance  previ- 
ously made  bj  him  in  his  capacity  of  agent  is  affected  by 
any  statutory  provision  of  that  character.  The  principle 
maintained  in  th^  case  of  the  Marine  Ins.  Co.  v.  Union  Ins.  Co, 
(19  Sow.  321,)  is  substantially  affirmed  by  the  court  of 
appeals  in  this  state,  in  the  case  of  Trustees  do.  v.  Brook-- 
lyn  Fire  Ins.  Go.  (19  N.  Y.  Rep.  305.)  In  that  case  there 
was  an  unwritten  agreement  to  continue  the  policy  from  year 
to  year,  until  notice  to  the  contrary  should  be  given,  which 
was  held  binding  upon  the  company,  notwithstanding  the 
policy  declared  that  it  might  be  continued  provided  the 
premium  therefor  was  paid,  and  indorsed  on  the  policy,  or  a 
receipt  given  for  it,  and  that  no  insurance  whatever,  original 
or  continued,  should  be  considered  binding  until  the  actual 
payment  of  the  premium.  If  the  agent  had  properly  fiUed 
up  and  countersigned  the  certificate,  as  he  should  have 
done  under  the  agreement,  the  defendant  would  have  been 
bound  by  it  without  an  actual  delivery  of  it  to  the  plain- 
tiffs. He  would  have  held  it  from  that  time  as  their  trus- 
tee, or  agent ;  (Angell  on  Life  and  Fire  Ins.  §§  31,  32 ; 
Kohney.Ins.  Co.  of  North  Am.  1  Wash.  C.  C.  R.  93;) 
aud  in  case  of  loss,  their  remedy  would  have  been  perfect 
upon  it,  as  upon  an  insurance  actually  effected. 

But  upon  the  agreement  which  was  made  in  this  case,  the 
action  shoula  be  for  its  specific  performance  in  equity,  or  at 
law,  for  the  breach  occasioned  by  the  failure  to  renew  the 
inrarance.  Either  form  could  be  adopted  with  equal  pro- 
priety. (I\xylor  V.  Merchants'  Ins.  Co.  9  How.  U.  8.  Rep. 
405 ;  19  id.  321,  supra.)  The  distinction  between  the  forms 
of  action,  in  a  case  like  this,  is  rather  more  fanciful  than 
real.  For  where  the  action  is  for  a  specific  performance,  the 
court  considers  the  agreement  which  the  party  was  tinder  a 
legal  obligation  to  have  made,  the  same  as  made,  and  decrees 
the  payment  of  the  money^  which  would  have  been  payable 
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under  the  coDsummated  agreement^  (Perkins  v.  Washing'* 
ton  Ine.  Co.  4  Cowen^  645 ;)  and  where  the  action  is  at  law 
for  the  damages  arising  out  of  the  breach  of  the  agreement, 
the  relief  recovered  is  the  same.  {PraU  v.  Hudson  River 
R.  R.  Co,,  21  N.  T.  Rep.  314.) 

The  complaint  in  this  case  is  sufficiently  broad  to  compre- 
hend the  action,  as  one  for  the  breach  of  the  agreement  to 
renew  the  insurance.  But  if  not,  the  variance  would  be 
immaterial.  (21  N.  T.  Rep.  supra.)  So  £Eir  as  the  contract 
is  involved  the  defendant  was  liable,  and  the  liability  may 
be  properly  enforced  in  this  form  of  action.  But  the  defend- 
ant insists  that  even  if  the  agreement  to  renew  the  policy 
was  binding  upou  it,  no  recovery  can  be  had,  on  account  of 
the  delay  in  serving  the  proofs  of  loss.  The  policy  contain- 
ed the  provision  that  persons  having  a  claim  under  it  should 
give  immediate  notice  thereof,  and  render  a  particular  ac- 
count thereof,  with  an  affidavit  stating  the  time  and  circum- 
stances of  the  fire,  the  whole  value  and  ownership  of  the 
property  insured,  the  amount  of  the  loss,  or  damage  &c. ; 
and  until  such  proofs  are  rendered  the  loss  shall  not  become 
payable.  By  its  terms  losses  are  payable  within  sixty  days 
after  the  due  proof  of  the  amount.  Unless  the  delay  in  serv- 
ing the  proofs  of  the  loss  has  been  reasonably  excused  or 
waived  by  the  defendant,  this  action  can  not  be  maintained. 
(Inman  v.  The  Western  Fire  Ins.  Co.  12  Wend.  452.)  Upon 
the  trial  of  the  cause  the  plaintiff  endeavored  ^  excuse  the 
delay  in  this  respect,  and  also  to  prove  a  waiver  of  the  proofs 
by  the  defendant.  The  evidence  on  this  subject  shows  that 
notice  of  the  loss  was  given  to  the  defendant's  agent,  the 
day  after  the  fire  occurred,  and  he  made  a  personal  inspec- 
tion of  the  ruins  at  that  time.  He  then  became  satisfied 
that  the  plaintiff's  loss  exceeded  the  amount  of  their  other 
insurances.  For  when  the  general  agent  of  the  defendant 
adjusted  the  loss,  under  those  policies,  on  the  23d  of  April, 
he  inquired  of  the  local  agent,  if  there  was  any  doubt  about 
the  amount  of  the  personal  property,  to  which  the  local  agent 
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replied  that  he  thought  the  plaintiffs  had  lost  all  their  insur- 
ance amounted  to,  and  more.  It  is  not,  therefore,  probable 
that  any  actual  injury  was  sustained  by  the  defendant  in 
consequence  of  the  delay  in  serving  the  proofs.  But  their 
service,  under  the  terms  of  the  policy,  is  a  condition,  precedent 
to  the  defendant's  liability,  which  is  not  affected,  in  legal 
contemplation,  by  the  fact  that  its  non-performance  was 
unproductive  of  injury.  It  may  however  bo  partially,  or 
wholly,  waived  by  the  party  entitled  to  insist  upon  the  per- 
formance of  it.  And  such  waiver  may  be  express,  or  it  may 
be  inferred  from  circumstances.  The  objection  to  paying 
was  not  that  the  proofi  were  not  served,  but  that  there  was 
no  legal  liability  on  the  part  of  the  defendant  for  the  pay- 
ment of  the  loss.  The  agent  insisted  that  the  policy  had 
not  been  renewed,  and  that  no  agreement  for  its  renewal  had 
been  entered  into,  notwithstanding  that  he  promised  to  sub- 
mit the  claim  to  the  consideration  of  the  company.  And 
after  that,  when  the  other  losses  were  adjusted,  on  the  23d 
of  April,  this  claim  was  renewed.  Then  the  agent  replied 
that  insurance  companies  were  not  benevolent  societies,  and 
they  did  not  intend  to  do  any  thing  about  this  policy,  and 
another  similarly  situated,  as  they  did  not  consider  them 
renewed.  If  they  had  intended  to  resist  payment,  on  ac- 
count of  the  failure  to  serve  the  preliminary  proofs,  they 
should  have  so  informed  the  plaintiffs.  For  they  were  then 
in  time,  and  had  the  ability  to  remove  that  objection  at 
once,  by  making  and  serving  the  proofs.  Mere  defects  in 
the  proofs  served  have  often  been  held  waived  by  an  omission 
to  insist  specifically  upon  them,  when  it  was  in  the  power  of 
the  party  to  correct  and  supply  the  defects.  {Mtna  Ins.  Co. 
V.  Tylery  16  Wend.  385.  McMaatera  v.  The  Westch.  Ins. 
Go.  25  id.  379.  Bumstead  v.  Tlie  Dividend  Mut  Ins.  Co. 
2  Kern.  81,  99.  CNeUy.  Buffalo  Mut.  Ins.  Co.  3  Comst. 
122.)  These  cases  concur  in  maintaining  the  principle  that 
if  the  underwriter  intends  to  insist  upon  defects  in  the  proof 
he  must  notify  the  insured  of  that  intention  in  time  to  afford 
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him  an  opportunity  to  correct  them.  The  same  principle 
was  extended  to  a  very  material  defect  in  the  proofs,  in  the 
case  of  Allegree  v.  Maryland  Ins.  Co.  (6  Ear.  &  John. 
408.)  The  company  there  declined  payment,  on  the  ground 
that  it  was  not  answerable  for  the  loss.  The  court  say :  "  If 
they  intended  to  refuse  payment  of  the  loss  because  the  in- 
voice, a  customary  part  of  the  preliminary  proofs,  had  not 
been  laid  before  them,  it  was  their  duty  to  have  informed 
the  insured,  and  their  failure  to  do  so,  and  the  writing  of 
such  a  letter,  was  a  waiver  of  all  preliminary  proofs.^'  So 
an  answer  that  the  underwriter  would  not  sell  the  claim  in 
any  way  has  been  held  a  waiver  of  any  imperfection  in  the 
preliminary  proofs.  {Clark  v.  New  England  Fire  Ins  Co. 
6  Gushing,  342.) 

The  reason  upon  which  the  principle  is  founded  would 
equally  justify  its  extension  in  a  proper  case  to  the  waiver 
of  proofs  altogether.  The  conduct  of  the  underwriter  has 
the  same  tendency  to  mislead  the  party  clainaing  indem- 
nity, in  that  case,  as  it  has  where  defective  proofs  have  been 
furnished.  When  the  underwriter  refuses  to  pay  because  no 
valid  contract  has  been  entered  into,  the  impression  is  neces- 
sarily conveyed,  and  the  claimant  has  reason  to  believe,  that 
the  refusal  is  made  solely  and  exclusively  on  that  account.  The 
company  has  the  same  power  to  waive  the  condition  entirely 
as  it  has  to  accept  an  imperfect  or  merely  colorable  perform- 
ance of  it.  Conditions  precedent  are  waived  by  such  con- 
duct on  the  part  of  the  party  entitled  to  insist  upon  them, 
as  is  inconsistent  with  the  purpose  to  require  the  perform- 
ance of  them.  (Ogden  v.  Marshall^  4  Seld,  340.  Corn- 
well  V.  Haighf,  21  N.  T.  Rep.  465.  3  Phillips'  Ev.  100. 
Orant  v.  Johnson,  1  Seld.  252.)  And  contracts  of  in- 
surance constitute  no  exception  to  the  rule.  (Parsons  on 
Mercantile  Law,  526.  Westlake  v.  8t  Lawrence  Mut.  Ins, 
Co.  14  Barb.  206.)  In  Taylor  v.  Merchants'  Ins.  Company, 
(9  How.  U.  S.  Eep.  390,)  this  principle  was  carried  into  full 
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effect.  The  defendant's  agent  proposed  by  letter  to  insure 
the  plaintiff's  property  upon  certain  terms  mentioned.  The 
latter  replied  the  following  day  by  letter  accepting  the  terms. 
The  next  day,  and  before  the  letter  reached  the  agent,  the 
subject  of  the  insurance  was  destroyed  by  fire.  No  policy 
was  in  fact  issued,  and  the  company  afterwards  refused  to 
issue  it,  or  pay  the  loss.  The  fire  occurred  on  the  22d  of 
December,  1844,  and  the  proofs  of  loss  were  served  on  the 
24th  of  November,  1845.  The  form  of  policy  used  by  the 
defendant  required  the  proofs  to  be  served  within  a  reason- 
able time.  Nelson,  J.  delivered  the  opinion  of  the  court, 
holding  that  the  ground  upon  which  the  complaint  origi- 
nally placed  their  resistance  to  the  payment  of  the  loss,  and 
which  still  is  mainly  relied  on  as  fatal  to  the  proceedings, 
operated  as  a  waiver  of  the  necessity  for  the  production  of 
the  preliminary  proofs.  That  is,  that  no  obligation  to  insure 
the  loss  was  ever  entered  into  by  the  company,  the  contract 
being  incomplete  at  the  time  it  occurred.  The  objection 
went  to  the  foundation  of  the  claim,  which,  in  connection 
with  the  refusal  to  issue  the  policy,  superseded  the  necessity 
of  producing  these  proofs;  as  the  production  would  have 
been  but  an  idle  ceremony,  on  the  part  of  the  insured,  in  the 
further  prosecution  of  his  right.     (Id.  403.) 

This  case  is  entitled  to  great  weight  in  the  disposition  of 
the  present  suit,  because  it  is  directly  in  point  upon  this  as 
well  as  the  preceding  question.  It  is  not  essential  that  the 
waiver  should  depend  upon  the  direct  conduct  of  the  company 
as  distinguished  from  its  agent  In  this  matter,  however,  he 
seems  to  have  acted  under  explicit  directions  given  by  the 
defendant  after  this  claim  had  been  brought  to  its  consider- 
ation. But  if  he  did  not,  he  was  a  general  agent,  and  as 
such  could  himself  waive  the  compliance  with  the  condition. 
(Sheldon  v.  Atlantic  Ins.  Co.  26  N.  T.  JSep.  460.) 

Tho  remaining  question  arises  upon  the  effect  to  be  given  to. 
the  releases.  One  of  these  was  made  and  executed  upon  each  of 
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the  policies  which  were  settled.  The  consideration  mentioned 
in  each  release  is  the  amount  paid  to  settle  the  loss  arising 
under  the  policy  it  is  given  upon.  And  the  release  surren- 
ders, and  cancels,  the  policy  on  which  it  is  made.  If  it  was 
intended  or  supposed  that  the  language  used  in  these  differ-  ^ 
ent  releases  was  hroad  enough  to  comprehend  other  claims, 
besides  that  arid>ng  out  of  the  policy  on  which  the  release  is 
made,  as  it  is  now  insisted  it  was,  there  would  have  been 
neither  reason  nor  propriety  in  taking  a  similar  discharge 
upon  each  policy.  That  circumstance  indicates  the  intention 
and  understanding  of  the  parties  to  have  been  to  limit  the 
release  in  each  case  to  the  discharge  of  the  debt  alone  for 
which  it  was  given.  For  the  purpose  of  ascertaining  this 
intention,  the  court  should  place  itself  in  the  situation  of 
the  parties,  and  consider  the  effect  they  designed  their 
language  to  have,  in  view  of  the  attendant  circumstances. 
(1  Oreenl.  an  Ev,  §  287.)  And  as  the  object  seems  to  have 
been  to  secure  merely  the  discbarge  of  the  debt  mentioned 
in  the  release,  and  the  surrender  and  cancellation  of  the  policy 
creating  it,  and  nothing  beyond  that,  the  general  terms  em- 
ployed should  be  limited  to  that  object.  {Jackson  v.  Stack* 
house^  1  Cotoen^  122,  126.)  Under  this  construction  they 
furnished  no  objection  whatever  to  the  right  of  the  plaintifis 
to  maintain  this  action. 

Judgment  should  be  directed  for  the  plaintiffs,  on  the 
verdict. 

Davis,  J.  The  jury  have  by  their  verdict  disposed  of  the 
question  whether  the  alleged  agreement  to  renew  the  policy 
of  insurance  was  made.  It  is  well  established  that  a  parol 
contract  to  renew  a  policy  is  valid.  (First  Baptist  Society 
v.  Brooklyn  Fire  Ins.  (7o.,  19  N.  Y.  Rep.  306,  and  cases 
there  cited.)  No  point  is  therefore  made  as  to  the  sufficiency 
or  validity  of  the  agreement  to  renew,  except  so  far  as  it  is 
affected  by  a  supposed  limitation  upon  the  authority  of  the 
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agent  of  the  company  to  contract  otherwise  than  by  issuing 
a  certificate,  countersigned  by  him. 

But  three  questions  were  presented  on  the  part  of  the 
defendant,  for  our  consideration  on  this  motion.  The  first 
is,  whether  the  plaintiffs  have  complied  with  the  condition 
of  the  policy  which  required  them  to  give* immediate  noti<» 
of  their  claim  and  render  a  particular  account  thereof,  with 
an  affidavit,  &c.  The  loss  occurred  on  the  19th  day  of  April, 
1863.  No  particular  account  thereof  under  this  alleged  insu- 
rance, with  the  prescribed  affidavits,  were  served  till  the  Isfr 
day  of  July  thereafter.  This  delay  is  undoubtedly  fatal  to 
the  claim,  under  the  authorities,  unless  it  is  sufficiently 
excused,  or  a  strict  compliance  with  the  condition  is  shown 
to  have  been  waived  by  the  defendant. 

It  appears  that  the  defendant  had  other  policies  on  the 
property  destroyed  by  the  fire,  to  wit,  one  on  the  building 
and  another  on  the  stock  contained  therein.  Notice  of  the 
fire  was*  given  to  the  defendant's  agent  on  the  morning  fol« 
lowing  it6  occurrence.  He  went  to  the  premises  in  company 
with  the  plaintiflfs,  and,  according  to  the  testimony  of  one  of 
the  plaintiffs,  it  was  there  understood  between  them  and  the 
agent  that  the  whole  insurance  on  the  property  was  $7500, 
which  included  the  amount  of  the  policy  now  in  question. 
Immediately  thereafter  the  agent  of  the  defendant  prepared 
notice  of  the  claims  on  the  other  policies,  with  the  formal 
affidavits  and  certificates  stating  with  particularity  the  prop* 
erty  destroyed  and  its  value.  The  plaintiffs,  at  the  same 
time,  claimed  that  the  agent  had  made  the  agreement  to 
renew  the  policy  in  suit,  and,  substantially,  that  they  were 
entitled  to  be  paid  the  amount  of  that  policy.  The  value  of 
the  stock  destroyed  exceeded  the  amount  of  the  whole  insu- 
rance, and  no  question  was  made  as  to  whether  the  loss  had 
occurred  as  alleged,  nor  as  to  the  kind  and  value  of  the  prop- 
erty. The  agent  denied  and  repudiated  the  alleged  agree* 
ment  to  renew  the  policy.    In  l^al  effect  the  defendant,  in 
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respect  to  the  loss  under  this  policy,  put  itself  upon  the  dis- 
tinct and  single  ground  tliat  no  insurance  existed  and  no 
ralid  agreement  to  insure  had  been  made,  and  denied  its 
liability  in  toto.  I  think  this  operated  as  a  waiver  of  the 
requirement  of  the  policy  to  present  immediately  a  notice  of 
the  claim  with  the  particular  account  thereof. 

The  cases  on  the  question  of  waiver  are  numerous,  and 
substantially  settle  that  where  a  refusal  to  pay  the  loss  is 
put  upon  grounds  other  than  the  insufficiency  or  defective- 
ness of  the  notice  or  proofs  furnished,  the  company  will  be 
held  to  have  waived  objections  of  that  character.  {Tayloe  v. 
Mercanta'  Fire  Ins.  Co.y  9  How.  [U.  S.  B,]  390.  O'Niel  v. 
The  Buffalo  Fire  Ins,  Co.,  3  Gomst.  122.  ^tna  Co.  v. 
Tyler,  16  Wend.  385.  Bodle  v.  Chenango  Fire  Ins.  Co., 
2  Comst.  53.  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sand.  26. 
Bumatead  v.  I%e  Dividend  Mut.  Ins.  Co.,  2  Kern.  81.  23 
Wend.  525.  9  id.  163.)  "In  6  Cushing,  343,"  (says  Gard- 
ner, Ch.  J.  in  Bttmetead  v.  The  Dividend  Mut.  Ins.  Co.,) 
*'the  plaintiff's  application  provided  that  he  should  be  bound 
by  the  act  of  incorporation,  which  declared  that  the  insured 
should,  within  thirty  days  after  the  loss,  give  notice  in  writ- 
ing. The  only  notice  given  was  by  the  letter  of  the  agent  of 
the  company,  not  purporting  to  be  upon  the  request  of  the 
insured.  It  was  held  that  the  defendants  were  in  fact  notified 
and  their  president  had  visited  the  ruins,  and  as  no  objection 
was  taken  to  the  form  of  the  notice  and  they  did  not  put 
their  refusal  upon  that  ground,  but  declined  paying  alto- 
gether, they  had  waived  further  notice.  The  same  doctrine 
was  affirmed  in  Underhill  v.  Agawam  Co.,  (6  Cush.  445,) 
and  in  16  Wend.  385,  401,  and  23  id.  525,  527." 

In  Tayloe  v.  The  Merchants'  Ins.  Co.,  (9  How.  390,)  the 
question  was  raised  that  the  usual  preliminary  proofs  were 
not  furnished  according  to  the  requirements  of  the  conditions 
annexed  to  the  policy.  The  fire  occurred  on  the  22d  of 
December,  1844,  and  the  preliminary  proofs  were  not  fur- 
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niflhed  till  the  24th  daj  of  November,  1845.  The  court  con- 
Bidered  that  this  was  too  late,  and  it  would  have  been  fatal 
to  the  plaintiff's  claim  but  for  the  fact  that  the  company 
placed  their  refusal  to  pay  the  loss  on  the  ground  that  no 
obligation  to  insure  was  ever  entered  into  by  the  company ; 
the  contract  being  incomplete  at  the  time  the  loss  occurred. 
The  company  in  that  case,  as  in  this,  refused  to  recognize 
any  obligations  arising  out  of  the  arrangement  between  their 
agent  and  the  assured.  The  refusal  to  recognize  the  exist- 
ence of  any  claim  renders  the  delivery  of  notice  and  proofs  a 
useless  ceremony,  and  must,  under  the  authorities  cited,  be 
regarded  as  waiving  a  strict  compliance  with  the  condition 
as  to  preliminary  notice  and  proofs,  both  in  form  and  tima» 
It  follows  that  the  notice  given  in  the  case,  and  the  proof 
furnished  in  July,  were  a  sufficient  compliance  with  the 
requirements  of  the  policy  in  this  case. 

The  second  point  made  by  the  defendant  is,  that  the 
receipt'  of  April  23, 1863,  for  $1000,  less  interest,  executed 
under  the  hands  and  seals  of  the  plaintiffs,  was  an  agreement 
to  receive  that  sum  in  full  satisfaction  of  all  loss  or  damage 
sustained  by  them  on  the  stock,  by  the  fire.  This  receipt  was 
indorsed  upon  the  other  policy  held  by  the  plaintiffs  upon 
the  same  stock.  The  amount  of  that  policy  was  $1000,  and 
the  sum  paid  was  precisely  what  they  were  conceded  to  be 
entitled  to  under  that  policy.  There  is  no  room  for  the  idea 
that  it  was  paid  with  any  view  to  a  compromise  or  adjust- 
ment of  the  demand  in  this  suit ;  and  I  think  the  fact  of  its 
indorsement  on  the  other  policy,  as  a  cancellation  of  it,  shows 
that  it  was  intended  only 'as  a  payment  of  the  admitted  claim 
under  that  policy,  and  requires  the  receipt  to  be  construed 
with  particular  reference  to  that  policy.  It  should  be  read 
as  though  the  words  '^un^er  this'policy"  were  inserted  after 
the  word  "damage"  in  the  receipt. 

But  if  this  be  not  so,  it  is  obvious  from  the  evidence  that 
the  iastruipent  was  not  designed  as  an  i^eement  of  accord 
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and  satisfaction  of  the  claim  now  in  snit.  As  a  receipt  it 
was  open  to  explanation,  and  the  fact  that  it  was  seated  did 
not  change  its  character  in  that  respect.  The  testimony 
showed  quite  clearly  that  the  receipt  embraced  nothing  bat 
the  loss  under  the  policy  on  which  it  was  indorsed. 

The  remaining  point  is,  that  the  agent  had  no  authority 
to  mak0  a  parol  extension  of  the  policy.  What  the  particu- 
lar authority  of  the  agent  was  is  not  shown ;  nor  does  it 
appear  whether  it  was  in  writing  or  by  parol.  The  point 
made  is  based  upon  the  fact  that  the  policy  declares  that  it 
shall  not  be  valid  unless  countersigned  by  the  agent ;  and 
forms  of  renewal  furnished  by  the  company  contain  a  clause 
to  the  same  effect.  From  these  facts  it  is  insisted,  that  the 
agent  had  no  authority  to  contract,  except  by  the  use  of  one 
of  these  forms  subscribed  by  the  officers  of  the  company  and 
countersigned  by  the  agent.  It  is  the  custom  of  the  company 
to  furnish  agents  with  policies  in  blank,  subscribed  by  the 
officers  and  ready  to  be  filled  out  and  delivered  to  the  agent. 
To  guard  against  frauds  which  might  be  committed  or 
attempted  if  these  policies  should  get  into  the  hands  of 
strangers,  the  company  have  inserted  the  clause  in  question : 
**  This  policy"  or  "*At«  renewal"  shall  not  be  valid  unless 
countersigned  by  the  agent  named.  The  countersign  of  the 
f^ent  is  therefore  necessary  to  the  validity  of  one  of  these 
instruments  in  the  hands  of  the  insured ;  but  does  it  operate 
as  a  limitation  of  the  power  of  the  agent  to  agree  to  insure 
or  renew  ?  The  company  must  in  all  cases  act  by  agents, 
and  though  it  may  provide  that  certain  forms  of  agreement 
shall  not  be  operative  without  certain  formalities  of  execu- 
tion, it  does  not  therefore  follow  that  no  obligatory  agree- 
ment can  be  made  in  any  other  form. 

I  think  the  cases  of  First  Baptist  Church  v.  Brooklyn 
Ins.  Co.,  (19  N.  T.  Bep.  305,)  and  Perkins  v.  The  Wash^ 
ingtan  Ins,  Co,,  (4  Oowen,  645,)  in  principle  determine  this 
question  against  the  defendant. 
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From  these  views  it  follows  that  the  motion  for  new'  trial 
should  he  denied,  and  judgment  ordered  for  the  plainti£b  on 
the  verdict 

Gbovsb  and  Mabyiit,  J  J.  concurred. 

Judgment  for  the  plaiqtifEis. 

[Ebib  Gbstbral  Tbbk,  November  21,  1864.  l>avie,  Qrtv9t^  DamtU  and 
JHknwi,  Josticefl.] 


LuHHis  and  others  vs.  Easson,  Sheriff,  &o. 

After  a  sheriff  has  seized  property  upon  a  warrant  of  attachment,  and  has 
advertised  the  same  for  sale  upon  an  execution  issued  in  the  attachment 
suit,  upon  receiving  an  indemnity  ft>om  the  plaintiff,  he  is  at  liberty  to  return 
the  execution  nnXta  bona,  on  the  property  being  taken  out  of  his  possession ; 
provided  he  acts  in  good  faith ;  but  in  so  doing  he  assumes  the  responsi- 
bility of  proving  property  out  of  the  defendant  in  the  execution,  and  thus 
supporting  his  return. 

In  an  action  against  the  sheriff  for  a  false  return,  in  sudi  a  case,  after  the 
plaintiff  has  introduced  evidence  sufficient,  prinut  fme,  to  establish  prop- 
erty in  the  Judgment  debtor,  and  a  levy  thereon,  the.  sheriff  has  a  right  to 
controvert  such  evidence,  and  to  prove  that  such  property  did  not  belong 
to  the  judgment  debtor,  but  to  another  person. 

ON  the  20th  of  January,  1863,  the  plaintiffs  commenced  an 
action,  in  the  supreme  court,  against  Francis  Herrick. 
An  attachment  was  issued,  on  the  same  day,  to  the  defendant 
in  this  action,  as  sheriff  of  the  county  of  Steuben,  and  d^ 
livered  to  him.  One  Wetmore,  a  deputy  of  the  defendant, 
thereupon  seized  property  to  a  sufficient  amount  to  satisfy 
the  attachment,  and  had  the  same' inventoried  and  appraised 
as  required  by  statute.  At  the  same  time  Wetmore  asked 
the  plaintiffs  for  an  indemnity  bond,  which  they  immediately 
gave.  No  sheriff's  jury  was  ever  called,  to  try  the  title  to 
the  property  levied  on.    In  March^  1863^  the  plaintiffs  ob- 
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tained  a  judgment  in  their  action  against  Herrick  for  $529.57^ 
and  on^  the  3d  day  of  April,  .1863,  an  execution  was  duly 
issued  thereon  to  the  defendant  as  sheriff,  and  received  by 
him  on  the  6th  day  of  May,  1863.  In  the  latter  part  of 
May,  Wetmore  advertised  for  sale  under  the  execution  the 
property  previously  attached ;  the  sale  to  take  place  on  the 
5th  of  June.  The  plaintiff  being  notified  of  the  sale,  one  of 
them,  on  the  4th  of  June,  attended  at  the  place  of  sale.  He 
then  for  the  first  time  learned  that  Wetmore  had  left  the 
property  in  Herrick's  store ;  and  noticed  some  other  suspi- 
cious circumstances,  which  he  mentioned  to  Wetmore,  who 
assured  him  that  it  was,  and  would  be,  all  right.  The  plain- 
tiffs were  informed  that  the  property  advertised  was  claimed 
by  one  William  H.  Herrick.  The  next  day,  the  property 
was  not  to  be  found,  having  been  removed  from  the  store  of 
the  judgment  debtor;  and  the  sale  was  postponed  indefi- 
nitely. The  execution  was  subsequently  returned  nulla  bona; 
and  this  action  was  brought  against  the  sheriff,  to  recover 
damages  for  a  false  return.  On  the  trial,  the  plaintiffs  offered 
no  evidence  that  the  judgment  debtor,  Francis  Herrick,  was 
the  owner  of  any  property,  liable  to  execution,  or  otherwise. 
The  defendant  offered  to  prove  that  the  property  levied  upon, 
under  the  attachment  and  execution,  did  not  belong  to  Fran- 
cis Herrick,  but  did  belong  to  one  William  H.  Herrick,  and 
w€w  in  his  possession,  and  had  been  mortgaged  by  him  and 
also  by  Francis  Herrick,  &c.  &c.  All  of  which  testimony 
the  court  ruled  out,  and  the  defendant  excepted. 

The  court  directed  the  jury  to  find  a  verdict  in  favor  of 
the  plaintiffs  for  $567.43;  to  which  order  the  defendant 
excepted.  The  jury  found  accordingly,  and  judgment  having 
been  entered,  the  defendant  moved  for  a  new  trial  upon  a 
case  and  exceptions, 

S.  T.  Freeman,  for  the  plaintiffs. 

D,  Bumsey,  for  the  defendant 
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By  the  Courts  James  C.  Smith,  J.  I  am  of  opinioir  tha.t 
in  rejecting  the  oflFer  of  the  defendaat  to  show  that  the  prop- 
erty levied  upon  under  the  attachment  and  execution  was 
the  property  of  William  H.  Herrick,  and  not  of  the  judg- 
ment debtor,  the  judge  at  the  circuit  fell  into  an  error. 

The  question  turns  upon  the  construction  of  certain  stat- 
utory provisions  respecting  the  duties  of  a  sheriff  in  executing 
an  attachment. 

The  code  directs  that  the  sheriff  shall  proceed  upon  a  war- 
rant of  attachment,  in  all  respects,  in  the  manner  required 
of  him  by  law  in  case  of  attachments  against  absent  debtors. 
(J3ec>  232.)  In  such  cases,  the  revised  statutes  provide  that 
if  any  goods  seized  as  the  property  of  the  debtor  shall  be 
claimed  by  any  other  person  as  his  property,  the  sheriff  shall 
summon  and  try  the  validity  of  such  claim,  ^Mn  the  sAme 
manner,  and  with  the  like  effect,  as  in  case  of  seizure  under 
execution."  (2  R.  8.  4,  §  10.)  If  the  jury  find  the  prop- 
erty of  the  goods  to  be  in  the  claimant,  the  sheriff  shall 
forthwith  deliver  them  to  him ;  unless  the  attaching  creditor 
shall,  by  bond,  indemnify  the  sheriff  for  the  detention  of  such 
goods ;  in  which  case  the  sheriff  shall  detain  them.     (§  11.) 

It  appeared  on  the  trial  that  soon  after  the  plaintiffs  de- 
livered the  warrant  of  attachment  to  the  sheriff,  his  deputy 
informed  them,  by  letter,  that  he  had  made  a  levy,  but  that 
the  title  to  the  property  would  be  contested,  and  requested 
them  to  furnish  a  bond  of  indemnity  to  the  sheriff,  which 
they  did,  without  requiring  him  to  summon  a  jury  to  try 
the  title.  Subsequently,  they  obtained  a  judgment  on  their 
demand,  and  delivered  an  execution  to  the  sheriff's  deputy. 
That  officer  afterwards  notified  the  plaintiffs  that  he  had 
advertised  the  property  for  sale,  and  one  of  the  plaintiffs 
attended  at  the  time  and  place  appointed  for  the  sale,  but 
did  not  see  the  property,  and  the  deputy  informed  him  that 
it  had  been  taken  from  his  possession,  and  there  would  be 
no  sale.  The  execution  was  afterwards  returned  nuUa  hona, 
•    The  ruling  in  question  necessarily  assumes  that  the  d^ 


576  CASES  IN  THE  SUPREME  COURT. 

Lummis  v.  Kmsoq. 

fendant,  on  being  farnished  nvith  a  suffieient  bond  of  idem- 
nity,  was  absolutely  bound  by  the  requirements  of  the  statute 
to  deti&n  the  property,  and  not  having  done  so,  that  he  is 
liable  to  the  plaintiffs  for  the  amount  of  their  judgment.  I 
do  not  think  this  view  of  the  statute  is  correct.  The  statute- 
vas  intended  merely  to  make  applicable  to  the  case  of  an 
attachment  certain  well  known  rules  of  the  common  law 
relating  to  the  duties  of  sheriffs  in  respect  to  executions,  to 
which  it  wjill  be  useful  briefly  to  refer.  As  on  a /./a.  the 
sheriff  is  bound  at  his  peril  to  take  only  the  goods  of  the 
defendant,  and  is  liable  as  a  trespasser  if  he  take  the  goods 
of  a  third  person,  though  the  plaintiff  assure  him  they  are 
the  defendant's,  the  law  permits  him,  in  case  he  doubts 
whether  the  goods  shown  him  are  the  defendant's,  to  summon 
a  j^  dt  bene  esse^  to  satisfy  himself,  l^his  will  justify  him 
in  returniDg,  if  it  be  so  found,  that  the  defendant  has  no 
goods  within  his  bailiwick,  although  it  should  afterwards 
turn  out  that  the  goods  were  the  defendants ;  unless  it  be 
shown  that  he  did  not  act  in  good  faith.  {Tidd's  Fr.  921, 
and  authorities  there  cited.)  It  was  held,  however,  by  the 
supreme  court  of  this  state  in  Bayley  v.  Batesy  (8  John.  185,) 
and  Van  Cleef  v.  Fleet,  (15  id.  147,)  that  if  the  plaintiff  in  the 
execution  tenders  a  sufficient  bond  of  indemnity  to  the  sheriff 
an  inquisition  will  not  justify  that  officer  in  returning  that  the 
defendant  has  no  goods,  if  the  fact  turn  out  to  be  otherwise. 
This  is  upon  the  ground  that  the  inquisition  is  not  conclu- 
sive of  the  right  of  property,  but  is  merely  designed  to  pro- 
tect the  sheriff,  and  the  indemnity,  when  tendered,  has  the 
same  effect  But  even  after  a  levy,  and  an  inquisition  find- 
ing the  goods  to  be  the  property  of  the  defendant,  I  appre« 
hend  the  sheriff  is  at  liberty  to  return  nulla  bona,  provided 
he  acts  in  good  futh;  but  in  so  doing,  he  assumes  the 
responsibility  of  ptoving  property  out  of  the  defendant  in 
the  execution,  and  thus  supporting  his  return.  And  I  think 
it  reasonable  to  hold  that  he  may  make  the  same  return  after 
indemnitif,  but  in  so  doing  he  assumes  the  like  responsibility ; 
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and  ibis  is  what  is  meant  by  the  expression  in  the  books  that 
in  such  cases  he  acts  at  his  peril.  (8  CotveUy  65.  5  Wend. 
309.    7  id.  236.) 

The  act  of  1813^  ^'for  relief  against  absconding  and  absent 
debtors''  provided  merely  that  "if  any  sheriff  shall  igno- 
lantly  seize  any  goods  which  shall  be  claimed  by  any  person 
as  his  property,  he  may  summon  a  jury,  and  if  they  find  the 
property  to  be  in  the  claimant,  the  sheriff  shall  deliver  the 
goods  to  him,  and  shall  not  be  liable  to  prosecution  for  such 
seizure.''  The  additional  provisions  of  the  revised  statutes 
already  referred  to,  are  new.  The  revisers,  in  reporting  the 
sections  cited,  say  they  are  varied  only  so  far  as  to  allow  the 
sheriff  to  retain  the  goods,  upon  sufficient  indemnity,  accord* 
ing  to  the  decisions  of  the  supreme  court  in  cases  of  inquisi- 
tion upon  an  ezeetition,  in  Bayhy  v.  BateSy  and  Van  Oleef 
V.  Fleety  {augra;  3  B,  8.  2d  ed.  613.) 

The  construction  above  suggested  is  supported  by  the  case 
of  Batchellor  v.  Schuyler ,  (3  Htlly  386.)  It  was  there  held 
that  where  goods  seized  on  an  attachment  against  an  abscond- 
ing debtor  are  claimed  by  a  third  person,  the  finding  of  a  jury 
summoned  to  try  the  validity  of  the  claim  is  not  conclusive 
upon  the  parties ;  and  hence  the  sheriff  may  refuse  to  deliver 
the  goods  to  the  claimant,  though  the  finding  be  in  his  favor, 
and  no  bond  of  indemnity  be  tendered  by  the  attaching  cred- 
itor ;  and  that  the  only  consequence  of  such  refusal  is,  that 
the  sheriff  assumes  the  burthen  of  showing,  in  an  action 
against  him  by  the  claimant,  that  the  goods  are  the  property 
of  the  debtbr:  The  reasoning  of  Chief  Justice  Nelson,  in 
that  case,  throws  much  light  upon  the  meaning  of  the  statute. 

The  colistruction  contended  for  by  the  plaintiffs  might 
work  great  injustice  to  the  officers  of  the  law.  If  the  judg- 
ment debtor  in  fact  has  no  property  within  the  bailiwick  of 
the  sheriff,  why  should  that  officer,  if  he  has  acted  in  good 
faith,  be  compelled  to  pay  the  demand  of  the  attaching  cred- 
itor ?  The  rights  of  the  creditor  are  sufficiently  guarded  by 
allowing  him,  on  tendering  a  bond  of  indemnity^  to  deprive 
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ihe  sheriff  of  the  protection  of  an  inquisition  in  favor  of  the 
claimant^  and^  in  case  he  returns  ntUla  bona,  to  subject  him 
to  the  burden  of  supporting  his  return  by  proving  property 
out  of  the  defendant. 

It  has  been  held^  in  England,  that  in  the  defense*of  an 
action  for  a  false  return  of  nulla  bona,  to  an  execution, 
the  sheriff  may  show  that  the  goods  of  the  debtor  were  ab- 
sorbed by  a  prior  execution  in  his  hands ;  (5  B.  dt  O.  660 ; 
2  Chr.  Ev.  555,  §  592 ;)  and  in  such  case  the  plaintiff  may 
rebut  this  evidence  by  proving  that  the  prior  execution  was 
concocted  in  fraud,  and  that  the  sheriff  had  previous  notice 
thereof,  and  was  required  by  the  plaintiff  not  to  pay  over  the 
proceeds  to  the  prior  creditor.     {Id.) 

In  Massachusetts  it  has  been  repeatedly  decided  that  in  an 
action  against  a  sheriff  for  not  seizing  upon  execution  chat- 
tels which  he  had  attached  upon  the  original  writ,  it  is  a 
good  defense  that  such  chattels  were  the  property  of  strangers, 
and  not  of  the  debtor.  (4  Maas.  Bep.  498.  12  id.  167. 
13  id.  224.)  The  sheriff  is  not  concluded,  in  such  cases,  by 
his  return  of  a  levy.  (6  M.  d  S.  42.  23  Wend.  291.)  Be- 
sides, in  the  case  at  bar  there  was  no  formal  return. 

In  order  to  present  this  question  in  the  most  fsivorable 
light  for  the  plaintiffs,  I  have  assumed  that  the  bond  of 
indemnity,  although  furnished  voluntarily,  on  request,  has 
the  same  effect  as  if  it  had  been  tendered  after  an  inquisi- 
tion found  in  favor  of  the  claimant. 

The  evidence  introduced  by  the  plaintiff  was  sufficient, 
prima  facit^  as  against  the  sheriff,  to  establish  property  in 
the  judgment  debtor;  but  the  sheriff  had  a  right  to  contro- 
vert that  point,  and  because  the  right  was  denied  him  I  think 
there  should  be  a  new  trial. 

[MoiTROE  Gevebal  T&bh,  December  6, 1864.  /.  C.  Smithy  WeUei  and  JE 
Darwin  SmUh^  Justices.] 
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and  others. 

The  pajee  of  a  draft,  being  in  possession  of  it,  is  presumed  to  hold  it  for  hit 
own  nse  and  benefit,  and  the  draft  imports  a  debt  due  ftom  the  drawees 
to  the  drawers,  which  is  assigned  to  the  payee. 

The  holder  of  commercial  paper,  who  has  receired  it  for  an  antecedent  debt, 
either  as  a  HeurU^'for  payment,  or  as  a  nomuud  payment,  without  parting 
with  any  security,  property  or  other  thing  of  legal  ralue,  or  giving  any 
new  consideration,  is  not  a  holder  for  a  valuable  consideration. 

If,  howerer,  he  has  paid  ralue  for  the  paper,  or,  on  the  credit  thereof,  has 
relinquished  some  available  security  or  valuable  right,  or  has  expf'eesly 
assumed  some  new  legal  obligation,  he  is  a  holder  for  value,  although  tha 
paper  is  available  to  him  as  security  for  a  pre-existing  debt 

The  plaintiff,  being  the  holder  of  nine  drafts,  amounting  in  the  aggregate  to 
121,000,  which  it  had  previously  discounted,  and  which  were  near  maturity, 
L.  the  drawer  of  some  of  them  and  the  indorser  of  others,  transferred  to  . 
the  'plaintiff,  as  collateral  security  for  the  payment  of  said  nine  drafts,  a 
draft  on  L.,  S.  &  Co.  for  $17,000,  made  by  B.  d&  Co.,  payable  subsequently 
to  the  maturity  of  each  of  the  nine  drafts  to  the  order  of,  and  indorsed 
by,  L.  The  plaintiff,  in  consideration  of  such  transfer,  expressly  agreed 
that  it  would  not  sue  the  drawer  or  drawees,  upon  either  of  said  nine  drafts 
until  the  maturity  of  the  draft  of  B.  dt  Co.  thus  transferred.  MM  that 
this  agreement  for  forbearance  as  to  the  nine  drafts,  was  a  valuable  con- 
sideration, within  the  meaning  of  the  rule  protecting  the  holders  of  nego- 
tiable paper ;  and  that  the  plaintiff  was  to  be  regarded  as  a  holder  for 
value,  to  the  ftill  amount  of  the  draft  of  B.  d&  Co. 

A  partnership  may  be  indebted  to  a  member  of  thr  firm,  and  may  bind  itself 
to  him  by  note  or  bill.  And  though  the  payee  can  not  enforce  the  obligation 
at  law,  by  reason  of  the  technical  legal  rule  that  a  man  can  not  sue  himself, 
yet  he  may  have  relief  in  equity ;  and  his  indorsee  may  recover  at  law. 

f[E  action  is  against  Lester  Bradner  and  Lewis  W.  Carroll 
makers,  as  copartners  under  the  firm  name  of  Bradner  & 
Carroll,  and  the  other  deffendants  as  acceptors,  as  copartners 
under  the  firm  name  of  Lowrey,  Strang  &  Co.  of  a  draft  of 
$17,000,  dated  February  6,  1862,  payable  ninety  days  after 
date,  to  the  order  of  D.  Lowrey,  indorsed  by  him,  accepted  by 
the  drawees  and  discounted  by  the  plaintiiF.  The  defenses  by 
Bradner  were,  first,  the  denial  of  a  copartnership  of  himself 
and  Carroll  at  the  date  of  the  draft ;  also  a  denial  that  they 
made  and  deliyered  the  draft,  and  transferred  the  same  for 
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a  valuable  consideration  to  Daniel  Lowrey.  Second,  that 
Carroll,  without  the  knowledge,  consent  or  authority  of  the 
defendant  Bradner,  signed  the  name  of  Bradner  &  Carroll 
upon  five  pieces  of  paper,  and  delivered  the  same  to  Daniel 
Lowrey,  authorizing  him  to  write  over  each  of  the  signatures 
a  draft  on  Lowrey,  Strang  &  Co. — the  five  drafts  not  to  ex-* 
ceed  $10,000 — for  the  benefit  and  accommodation  of  the 
drawees ;  that  before  either  of  the  papers  were  used,  Carroll 
gave  notice  to  Daniel  Lowrey  that  the  former  had  no  author- 
ity to  make  the  signature,  and  directed  the  latter  not  to  use 
the  same ;  that  in  March,  1862,  Daniel  Lowery  filled  up  one 
of  said  blanks  with  the  draft  in  question,  and  delivered  the 
same  to  the  plaintiff  as  collateral  security  for  an  indebtedness 
to  the  plaintiff  by  Daniel  Lowrey,  or  Lowrey,  Strang  &  Co. ; 
and  that  the  making  and  delivery  of  the  paper,  and  transfer 
of  the  draft,  were  without  the  knowledge,  consent  or  author- 
ity of  Bradner.  The  defenses  by  Carroll  were,  that  about 
the  21st  of  March,  1862,  at  the  request  of  Daniel  Lowrey, 
he  signed  the  name  of  Bradner  &  Carroll  on  five  pieces  of 
paper,  and  delivered  the  same  to  Daniel  Lowrey,  authorizing 
him  to  write  over  each  a  draft  on  Lowrey,  Strang  &  Co.,  the 
five  not  to  exceed  $10,000,  for  the  benefit  and  accommoda- 
tion of  Peter  0.  Strang,  Goodwin  Lowrey  and  Daniel  Low- 
rey ;  that  after  the  delivery  of  said  papers  to  Daniel  Lowrey, 
and  before  he  had  filled  up  or  used  them,  the  defendant  Car- 
roll gave  notice  to  Daniel  Lowrey  not  to  fill  up  or  use  them ; 
that  afterward,  in  the  said  month  of  March,  Daniel  Lowrey 
wrote  over  one  of  said  papers  the  draft  in  question  and  de- 
livered it  to  the  plaintiff  as  collateral  security  for  an  indebt- 
edness to  the  plaintiff,  of  Daniel  Lowrey,  or  Lowrey,  Strang 
&  Co.,  and  the  defendant  Carroll  denies  that  Bradner  & 
Carroll  made  the  draft,  except  as  aforesaid,  and  he  denied 
that  the  same  was  transferred  for  value  to  Daniel  Lowrey. 
Daniel  Lowrey  was  a  son-in-law  of  Carroll,  and  one  of  the 
firm  of  Lowrey,  Strang  &  Co.,  composed  of  him  and  Peter 
0.  Strang  and  Goodwin  Lowrey;  that  the  firm  were  wool 
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dealers ;  that  Daniel  resided  and  attended  to  the  business  of 
the  firm  in  Boch^ter ;  the  other  members  resided  in  New 
York.  That  about  the  middle  of  March,  1862,  Daniel  Low* 
rey  applied  to  Carroll,  at  his  house,  for  some  drafts,  saying 
he  wanted  to  raise  $10,000  to  send  to  his  friends  east;  that 
Carroll  was  about  leaving  for  Bath,  and  not  having  time  to 
SH  them  up  and  get  to  the  car,  he  signed  the  name  of  Brad- 
ner and  Carroll  to  five  papers  in  all,  the  same  being  blanks 
except  the  signatures,  and  left  them  with  Daniel  Lowrey, 
who  said  he  would  fill  them  up  with  $2000  each ;  that  Car- 
roll on  his  return  in  the  evening  saw  Daniel  Lowrey  at 
Livonia  station,  and  told  him  he  must  not  use  those  drafts 
until  Carroll  should  see  him,  and  he  said  he  would  not ;  that 
Carroll  never  gave  him  authority  to  use  them ;  that  Carroll 
did  not  know  there  was  such  a  draft  as  the  one  in  question, 
until  informed  by  the  financial  officer  of  the  plaintiff  that  the 
draft  was  given  for  the  accommodation  of  Lowrey,  Strang  & 
Co.,  and  for  their  use.  That  Carroll  made  other  paper  of 
this  character,  at  the  request  of  Daniel  Lowrey,  in  the  winter 
of  1861-2,  and  spring  of  1862,  some  filled  in  part,  some 
signed  in  blank,  as  many  as  twenty ;  Bradner  knew  nothing 
of  any  of  them ;  he  did'nt  authorize  any  of  them.  Then  came 
times  when  Lowrey,  Strang  &  Co.  suspended,  and  these 
drafts  beg^n  to  be  protested ;  Carroll  received  notice  of  pro- 
test on  drafts  amounting  to  $80,000  up  to  some  time  in  May. 
Carroll  told  Daniel  Lowery  he  had  no  business  to  sign  the 
name  of  Bradner  &  Carroll  to  the  paper.  He  sqid  it  would 
make  no  difference,  for  Lowrey,  Strang  &  Co.  would  take 
care  of  it  Lowrey,  Strang  &  Co.  suspended  March  28, 1862. 
Carroll  never  told  Bradner  he  was  using  the  firm  name  in  their 
business.  That  Bradner  never  authorized  Carroll  to  make 
that  pap<^ ;  he  did  not  know  of  it ;  he  never  authorized  Car- 
roll to  sign  the  name  of  the  firm  to  blank  paper ;  Bradner  & 
Carroll  did  not  receive  any  of  the  avails  of  that  draft,  or  any 
benefit  from  it.  Carroll  never  had  any  authority  from  Brad- 
ner to  use  the  firm  name  outside  of  the  co-partnership  busi* 
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ness.  It  was  further  proved  that  the  plaintiff  did  bosinesc 
with  the  firm  of  Bradner  &  Carroll,  during  the  existence  of 
that  firm,  in  discounting  their  notes  presented  hj  Carroll, 
and  drafts  presented  by  him  drawn  on  Lowrey,  Strang  & 
Co.,  the  last  on  the  2l8t  of  September,  1861 ;  all  that  paper 
was  paid  at  maturity.  Daniel  Lowrey  first  commenced  doing 
business  with  the  plaintiff  in  the  fall  of  1861 ;  the  plaintiff 
knew  he  belonged  to  the  firm  of  Lowrey,  Strang  &  Co.,  and 
knew  who  composed  that  firm.  The  draft  in  suit  was 
received  by  the  plaintiff  of  Daniel  Lowrey,  after  the  19th 
and  before  the  24th  of  March,  1862.  At  that  time  the 
plaintiff  held  seven  drafts,  drawn  by  Daniel  Lowrey  on  Low- 
rey, Strang  &  Co.,  amounting  to  $17,000,  and  two  drawn  by 
Bradner  &  Carroll  on  the  same,  amounting  to  $4000,  paya^ 
ble  to  the  order  of  D.  Lowrey.  The  last  two  drafts  were  for 
$2000  each,  one  due  the  31st  of  March,  the  other  the  9th  of 
May.  The  former,  due  the  31st  of  March,  was  put  in  suit, 
and  was  arranged  and  paid  by  Daniel  Lowrey.  The  latter, 
due  the  9th  of  May,  was  secured  by  Daniel  Lowrey  or  Low- 
rey, Strang  &  Co.,  so  that  Bradner  &  Carroll  were  released 
from  it.  James  W.  Bussell,  the  financial  officer  of  the 
plaintiff,  testified  that  the  consideration  upon  which  the 
$17,000  draft  in  suit  was  received  by  the  plaintiff  was  the 
extension  of  time  upon  the  nine  drafts  held  by  the  plaintiff, 
until  the  draft  in  suit  should  mature ;  that  he  regarded  that 
draft  as  collateral  paper,  and  kept  it  with  the  collateral 
paper;  that  the  plaintiff  took  the  draft  in  suit  as  collat- 
eral to  balances  of  the  seven  drafts,  in  the  place  of  these 
drafts,  and  agreed  to  extend  the*  time  on  them.  The 
arrangement  was  that  Daniel  Lowrey,  or  Lowrey,  Strang  & 
Co.,  should  not  be  sued  on  these  drafts ;  that  he  did  not 
advance  any  money  to  Lowrey,  or  any  one,  at  the  time  he 
received  the  draft  in  suit.  That,  in  the  conversation  with 
Lowrey,  the  only  arrangement  was  that  the  drafts  should 
not  be  sued.  The  draft  was  received  in  consideration  of 
extending  the  time  of  payment  of  the  draft  as  to  Lowrey„ 
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Strang  &  Co.,  and  not  as  to  Bradner  &  Carroll.  It  was  far- 
ther proved  that  the  filling  up  of  the  draft  in  suit^  and  the 
acceptance,  are  in  Daniel  Lowrey's  handwriting.  Whether 
it  was  accepted  when  received  by  the  plaintiff,  the  witness 
Bussell  testified  he  did  not  know.  Several  decisions  adverse 
to  the  defendants,  on  questions  of  evidence,  were  made  in  the 
progress  of  the  trial,  to  which  exceptions  were  taken  by  the 
defendants.  The  facts  in  relation  to  the  exceptions,  so  far 
as  it  is  deemed  important  to  refer  to  them  particularly, 
appear  in  the  points.  At  the  close  of  the  evidence  the 
defendants  moved  for  a  nonsuit  on  several  grounds.  The 
court  denied  the  motion,  and  the  defendants  excepted.  The 
court  directed  a  verdict  for  the  plaintiff,  to  which  the  defend- 
ants excepted.  Exceptions  directed  to  be  argued  in  the  first 
instance  at  the  general  term. 

Geo.  F.  Danforth^  for  the  plaintiff.  I.  The  decision  of 
the  court  was  correct.  The  agreement  to  give  time  upon  the 
drafts  held  by  the  plaintiffs  was  a  present  and  valuable  con- 
sideration, as  much  so  as  the  actual  payment  of  money. 
(1.)  It  operated  like  a  new  loan  of  the  sums  represented  by 
the  drafts,  for  the  time  which  should  intervene  between  their 
maturity  and  the  maturity  of  the  one  in  question.  (2.)  It 
prevented  any  measures  by  action  for  the  recovery  of  the 
money.  (3.)  It  was  a  benefit  to  Lowrey,  the  transferrer, 
and  a  detriment  to  the  plaintiff.  (4.)  Its  sufficiency  to 
uphold  the  title  in  the  plaintiff  is  determined  by  authority. 
{Waters  v.  Glassopy  1  Ld,  Raym.  357.  Yard  v.  Glandy 
Id.  368.  Com.  Dig.  Assumpsit^  \B.  1,]  [B.  2.]  Jennison 
V.  Stafford^  1  Gush.  168.  1  Parsons  on  Bills^  224.  Burns 
V.  Rowland,  40  Barh.  368,  374.  Story  on  Notes,  §  186. 
10  Ohio  Rep.  497.  33  Barh.  458,  465,  621.)  The  above 
position  is  entirely  consistent  with  the  cases  of  Coddington 
V.  Bay,  (20  John.  637,  and  Stalker  v.  McDonald,  (6  Hill, 
113.)  So  in  Prentiss  v.  Graves,  (33  Barh.  621,)  a  note 
had  been  made  for  the  purpose  of  paying  a  certain  draft  held 
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by  the  plaintiffs ;  the  note  was  delivered  to  the  plaintiff,  who 
received  it,  not  in  payment,  but  as  security.  They  after- 
wards sned  the  note,  and  a  defense  similar  to  that  in  this 
case  was  set  up  and  sustained ;  Campbell,  J.  saying,  {p.  624,) 
^Hhe  plaintiffs  gave  no  new  consideration,  nor  parted  with 
any  property,  nor  gave  up  any  other  security,  or  agreed  to 
extend  the  time  of  payment  of  the  draft"  In  Bums  v. 
Bowlandf  (40  Barb.  368,)  to  an  action  on  a  draft  a  defense 
similar  in  principle  was  set  up.  But  the  court  say:  ^'It 
appears,  however,  that  the  debt  of  Hussey  (the  transferrer) 
to  the  plaintiff  was  due,  and  the  plaintiff  before  taking  the 
draft  had  a  right  to  enforce  its  payment  presently.  By 
receiving  the  draft  he  relinquished  this  right,  and  his  powei 
to  collect  the  debt  from  Hussey  was  suspended  until  the  draft 
should  mature.  This  was  a  sufficient  and  valuable  consid- 
eration" And  the  plaintiff  had  judgment.  In  Mechanics* 
Bank  v.  Livingston,  (33  Barb.  458, 465,)  the  court,  (p,  465,) 
say:  ''By  accepting  the  draft  the  bank  is  postponed,  and  a 
forbearance  is  necessarily  granted,  which  is  a  sufficient  con-- 
sideration  for  the  acceptances.''  It  is  submitted  that  the 
plaintiff's  case  is  well  within  the  principle  of  the  rule  which 
protects  the  holder  of  commercial  paper,  and  is  sustained  by 
the  settled  law  of  the  courts  of  this  state. 

II.  Many  other  points  involved  in  the  motion  for  a  non- 
suit, and  suggested  by  the  grounds  on  which  it  was  made, 
were  urged  upon  the  trial,  by  the  defendant.  If  urged  upoa 
this  motion,  the  respondent  insists  that  they  are  of  no  valid- 
ity. 1.  The  defendant  did  not  desire  the  submission  of  any 
question  to  the  jury,  and,  therefore,  every  fact  essential  to  sup- 
port the  plaintiff's  case,  which  the  jury  would  be  warranted  to 
draw  from  the  evidence,  must  be  deemed  established,  and 
the  case  treated  as  if  the  jury  had  found  those  facts,  and  the 
judge  had  applied  to  them  the  rule  of  law.  {Bidwell  v. 
Lament,  17  How.  Pr.  Bep,  357.)  But  if  the  court  hold 
otherwise,  then,  2.  The  plaintiff  had  no  notice  that  the  draft 
was  drawn  for  the  accommodation  of  D.  Lowrey.    3.  Although 
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the  plaintiff  did  know  that  Lowrey  was  a  member  of  the  firm 
of  Lowrey,  Strang  &  Co.,  neither  it  alone,  nor  it  in  conneo- 
tion  with  the  fact  that  D.  Lowrey  is  named  as  payee  in  the 
note,  and  he  was  in  possession  of  it,  is  sufficient  in  any  way 
to  affect  the  plaintiff's  title,  (a.)  The  payee  of  a  draft  is 
the  person  who  should  be  in  possession  of  it.  (b.)  The  draft 
implies  that  Lowrey,  Strang  &  Co.  owe  Bradner  &  Carroll^ 
and  that  the  latter  desire  the  amount  paid  to  D,  Lowrey  or 
his  order.  Such  a  state  of  facts  would  not  even  be  unusual 
In  this  case  it  even  appeared  that  Lowrey  was  carrying  on  in 
Bochester  the  business  of  buying  sheepskins,  on  his  individ- 
ual account  and  under  his  individual  name,  and  that  this 
was  known  to  the  plaintiff,  (c.)  It  is  true  that  D.  Lowrey 
could  not  sue  the  acceptors,  but  that  is  because  of  a  techni- 
cal rule  of  law  only,  which  prevents  the  same  person  from 
being  plaintiff  and  defendant  in  one  suit.  He  could,  how- 
ever, sue  the  drawers,  and  his  indorsee  could  sue  both  the 
drawers  and  acceptors.  {Temple  v.  Seaverf  11  Gush,  314 
Tliayer  v.  Buffumj  11  Mete.  398.  Pitcher  v.  Barrows^  17 
Pick,  361.  Smith  v.  Lusher^  5  Cowen^  688.  Johnson  v. 
Neglet/y  25  Penn.  Rep.  297.)  (rf.)  The  case  is  in  no  respect 
like  the  cases  referred  to  in  behalf  of  the  appellant  In  those 
the  note  in  question  was  found  in  the  hands  of  the  maker  after 
indorsement,  or  the  draft  in  the  hands  of  the  drawer  after 
acceptance — a  state  of  things  out  of  the  ordinary  course  of 
business — and  the  defense  was  interposed  by  the  indorser  or 
acceptor ;  while  here  the  only  person  who  should  have  the 
draft  is  the  payee,  who  does  have  it,  and  does  assume  to 
transfer  it. 

III.  If  the  foregoing  positions  are  correct,  viz.,  1.  That 
the  plaintiff  is  an  innocent  holder ;  2.  That  it  became  such 
for  a  valuable  consideration ;  the  firm  of  Bradner  &  Carroll, 
and  each  member  of  it,  is  bound.  It  is  doubtless  true  that 
the  execution  of  the  draft  in  question  by  Carroll,  without  thd 
consent  of  his  co-partner,  for  the  accommodation  of  Lowrey, 

Vol,  XLIJI,  25 
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would  be  inoperative  to  uphold  it  against  the  firm  while  la 
the  hands  of  Lowrey.  But  it  is  equally  true,  and  as  well 
settled  as  any  principle  or  rule  of  law,  that  if  a  co-partner  of 
a  mercantile  firm  affixes  the  partnership  name  to  paper  in 
which  the  firm  has  no  interest,  and  such  paper  is  negotiated 
to  an  innocent  holder  for  a  valuable  consideration,  the  firm 
is  bound.  {Bank  of  Oenesee  v.  Patchin  Bank,  13  N.  T.  R. 
315.  Gansevoort  v.  Williams,  14  Wend.  133.  Caiskitt 
Bank  v.  Stall,  15  id.  364.  Evans  v.  Wells,  22  id.  524, 
Walworth,  Ch.  p.  333.) 

T.  R.  Strong,  for  the  defendants.  I.  The  signature  of 
Bradner  &  Carroll  on  five  pieces  of  blank  paper,  was  given 
by  Carroll  to  Daniel  Lowrey,  one  of  the  firm  of  Lowrey, 
Strang  &  Co.,  under  an  arrangement  between  Carroll  and 
Daniel  Lowrey  that  they  might  be  filled  up  as  drafts  for 
$2000  each — the  whole  not  to  exceed  $10,000 — and  on  one 
of  those  pieces  of  paper  is  the  draft  in  question.  The  sig- 
nature was  lent  for  the  accommodation  of  Lowrey,  Strang  Sb 
Co.,  and  for  their  use. 

II.  Before  the  draft  in  question  was  filled  up  or  used, 
Carroll  gave  notice  to  Daniel  Lowrey  that  he  must  not  use 
the  same,  and  he  promised  not  to  do  so ;  and  Carroll  never 
afterwards  gave  him  authority  to  use  it.  The  filling  up  and 
use  of  the  draft  was  therefore  without  the  authority,  and 
contrary  to  the  directions  of  Carroll,  and  in  violation  of  the 
promise  of  Daniel  Lowrey  to  Carroll  not  to  use  it ;  hence 
the  filling  up  and  use  was  a  forgery.  It  was  also  a  forgery 
because  it  was  filled  up  and  used  for  $17,000,  when  by  the 
arrangement  it  was  to  be  for  a  less  sum.  ( Van  Dmer  v. 
Howe,  21  N.  Y.  Rep.  531.)  It  is  manifest  from  the  testi- 
mony of  Bussell,  the  financial  officer  of  the  plaintiff,  that 
the  blank  was  not  filled  until  at  or  about  the  time  the  plains- 
tiff  received  it.  It  was  filled  up  to  correspond  in  amount 
with  the  seven  drafts  the  plaintiff  then  held  of  Daniel  Low- 
•  rey  or  Lowrey,  Strang  &  Co.,  and  evidently  for  the  purpose 
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of  collateral  security  for  those  drafts^  in  pursuance  of  an 
an'angement  then  made.  The  time  of  its  receipt  was  be- 
tween the  19th  and  29th  of  March,  1862.  The  signatures 
were  given  by  Carroll  about  the  middle  of  March. 

III.  The  signature  was  given  by  Carroll  for  the  purpose 
aforesaid,  the  blank  was  filled,  and  the  draft  issued  by  Daniel 
Lowrey,  without  the  knowledge  or  authority  of  Bradner; 
and  he  never  assented  thereto.  This  was  not  only  out  of 
the  scope  of  the  partnership  business  in  which  Bradner  & 
Carroll  had  been  engaged,  but  it  was  after  the  dissolution 
of  the  partnership,  and  after  notice  to  Daniel  Lowrey  of  the 
dissolution ;  hence  Bradner  is  not  liable  on  the  draft  unless 
the  plaintiff  is  a  bona  fide  holder.  Carroll  could  not,  with- 
out the  consent  of  Bradner,  impose  a  liability  on  Bradner  & 
Carroll,  as  sureties  for  Lowrey,  Strang  &  Co.,  even  duriog 
the  partnership,  much  less  after  the  dissolution.  In  Laverty 
V,  BurVy  (1  Wend.  529,)  Burr  indorsed  the  firm  name  of 
Burr  &  Baldwin  upon  Allen's  note,  given  to  the  plaintiff  for 
a  debt  of  Allen.  The  court  say,  ^'The  partner  who  did  not 
sign  the  note  is  not  bound  by  it  under  such  circumstances 
unless  he-  was  previously  consulted  and  assented  to  the  trans- 
action ;  and  the  burden  of  proving  that  the  partner  who  did 
not  sign  the  note,  consented  to  be  bound,  is  thrown  on  the 
creditor.  (See  also  GanaevooH  v.  Williams^  14  Wend.  139 ; 
Wilson  V.  Williams^  Id,  156 ;  Joyce  v,  Williams^  Id,  141 ; 
Stall  V.  Catskill  Bank,  18  id.  469 ;  see  further  authoritiea 
cited  under  next  point.) 

IV.  The  plaintiff  is  not  a  bona  fide  holder  of  the  draft  so 
as  to  preclude  the  defendants  Bradner  &  Carroll  from  setting 
up  against  it  their  respective  defenses  against  any  claim  upon 
the  draft,  or  in  respect  to  it,  by  Daniel  Lowrey,  or  Lowrey, 
Strang  &  Co.  1.  The  plaintiff  received  the  draft  from  Dan- 
iel Lowrey,  knowing  at  the  time  the  fact  that  he  was  a  mem- 
ber of  the  firm  of  Lowrey,  Strang  &  Co.  He  is  payee,  and 
one  of  the  drawers  and  acceptors,  and  himself  wrote  the 
licceptance  in  the  name  of  that  firm.    This  charges  the  plain- 
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tiff  irith  notice  that  the  draft  was  made  for  the  accommoda«* 
tion  of  Lowrey,  Strang  &  Co. ;  that  Bradner  &  Carroll  were 
mere  sureties  for  that  firm,  and  imposes  upon  the  plaintiff 
the  burden  of  proving  the  assent  of  Bradner  to  such  use  of 
the  firm  name.  {Bank  of  Rochester  v.  Bowerty  7  We9id.  168.) 
Bowen  procured  the  indorsement  of  Aldrich  &  Searle  upon 
his  note,  the  indorsement  being  made  by  Aldrich ;  Bowen 
procured  the  note  to  be  discounted  by  the  plaintiff  for  his 
own  ben^t.  Held,  that  presenting  the  note  for  discount  by 
the  maker^  was  notice  to  the  bank  that  Aldrich  &  Searle 
were  accommodation  indorsers,  and  that  Searle  was  not  liable 
without  proof  of  his  assent.  {Brown  v.  TabeVj  5  Wend. 
566.)  The  drawee  had  possession  of  the  note ;  this  fact 
warranted  the  inference  that  the  defendant's  indorsement  was 
for  his  accommodation.  {See  also  Boyd  v.  Plumb,  7  Wend. 
309 ;  Livingston  v.  Roosevelt,  4  John.  272 ;  The  Bank  of 
Vergennes  v.  Cameron,  7  Barb.  143,  150.)  In  the  case  of 
Stall  V.  Catskill  Bank,  (18  Wend.  469,)  the  court  holds 
this  language:  "If  the  drawer  of  a  note  carries  it  to  the 
bank  to  get  it  discounted  on  his  own  account,  or  transfers 
it  to  a  third  person  with  the  name  of  a  firm  indorsed  thereon, 
the  transaction  on  its  face  shows  it  is  a  mere  accommodation 
indorsement,  or  the  note  would  not  be  in  the  hands  of  the 
drawer ;  and  the  bank  or  person  who  receives  it  from  the 
drawer,  being  thus  chargeable  with  notice  that  the  firm  are 
mere  sureties  of  the  drawer,  and  that  it  has  not  passed 
through  their  hands  in  the  ordinary  course  of  partnership 
business,  the  members  of  the  firm  who  have  been  made 
sureties  without  their  consent  are  not  liable  to  such  holder 
of  the  note."  Daniel  Lowrey  could  not  maintain  an  action 
at  law  to  enforce  the  draft.  He  is,  upon  its  face,  both  debtor 
and  creditor.  For  the  same  reasons  the  plaintiff  is  charge- 
able with  notice  that  the  firm  of  Bradner  &  Carroll  had 
been  dissolved  before  the  making  of  the  draft,  and  of  the 
facts  stated  in  the  second  point ;  and  the  burden  is  imposed 
tipon  the  plaintiff  of  avoiding  their  force.    The  acts  of  Dan- 
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iel  Lowrej,  in  his  transactions  with  the  plaintiff,  are  not| 
nor  would  even  his  express  declarations  be  CTidence  to  affect 
the  rights  of  Bradner  or  the  position  of  the  plaintiff  in  re- 
gard to  him.  (Oansevoort  v.  Williams^  14  Wend,  135. 
Elliott  V.  Dudley,  19  Barb.  326.)  The  cases  cited  are 
directly  in  point  to  this  position.  2.  The  plaintiff  received 
the  draft  as  collateral  securitj  to  a  prior  indebtedness  of 
Daniel  Lowrey  and  Lowrey,  Strang  &  Co.  Xt  is  submitted 
that  it  is  apparent  from  the  testimony  of  Mr.  Bussell  that 
this  was  in  substance  and  effect  the  transaction,  and  the' 
whole  of  it.  No  money  was  paid,  or  value  parted  with. 
Beceiving  the  draft  as  security  was  not  a  parting  with  value. 
{Coddington  v.  Bay,  20  John.  637.  Stalker  v.  McDonald, 
6  Hill,  93.  Youngs  v.  Lee,  2  Kern.  651.)  3.  Assuming 
that  the  draft  was  received  by  the  plaintiff  under  an  arrange- 
ment to  give  time  upon  the  other  drafts  held  by  the  plain- 
tiff, until  the  former  should  mature,  it  does  not  constitute 
that  valuable  consideration  which  the  law  required,  to  make 
the  plaintiff  a  bona  fide  holder.  The  seven  drafts  unsatis- 
fied, then  held  by  the  plaintiff,  were  to  mature  from  the  12th 
of  April  to  the  4th  of  May ;  the  draft  in  question  was  pay- 
able in  ninety  days  from  February  6,  and  would  mature  the 
10th  of  May.  Less  than  a  month's  time  was  to  be  given 
upon  either  of  the  prior  drafts ;  and  there  is  no  evidence  or 
suggestion  that  any  prejudice  has  resulted  to  the  plaintiff 
from  giving  time.  A  holder  can  claim  protection  from  the 
defense  of  a  party  to  his  negotiable  paper  as  against  other 
parties  only  when  he  has  parted  with  some  value,  or  suffered 
some  injury  on  the  faith  of  it.  When  he  will  lose  no  right 
which  he  had  when  he  obtained  the  paper,  and  will  be  fully 
reinstated  if  he  fails  to  recover,  he  is  not  a  holder  for  value, 
and  the  equities  of  the  maker  will  be  preferred.  (Cardwell  v. 
Sicks,  37  Barb,  458.)  Here  no  value  has  been  parted  with, 
no  injury  suffered.  In  Wardell  v.  Howell,  (9  Wend.  170,) 
a  note  at  three  months  was  transferred  to  apply,  iohenpaid, 
on  a  precedent  debt,  in  consideration  of  the  creditor's  stop* 
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ping  a  suit  for  that  debt^  the  debtor  paying  the  costs.  It 
•  was  decided  that  the  holder  of  the  note  was  not  a  holder 
for  valae.  The  court  say  the  discontinuing  of  the  suit,  and 
the  prior  indebtedness,  were  a  good  consideration  for  the 
transfer  of  the  note,  but  that  they  did  not  ^^  constitute  that 
yaluable  consideration  which  the  policy  of  the  law  requires" 
to  make  a  party  a  bona  fide  holder.  {See  Francia  v.  Joseph, 
3  Edw.  V.  Ghy  Bep.  182,  184.)  In  WardeU  v.  HoweU^ 
there  was  an  implied  agreement  to  give  time  on  the  debt  then 
due,  during  the  running  of  the  note  in  question,  which  was 
three  months.  The  case  seems  to  be  decisive  of  the  present. 
(26  N.  T.  Bep.  450.) 

V.  When  money  or  value  is  paid  in  good  faith,  in  the 
usual  course  of  business,  for  negotiable  paper,  the  holding  is 
bona  fide  only  to  the  extent  of  the  money  or  value  paid, 
(AyrauU  v.  McQueen,  32  Barb.  306.  Yotmgs  v.  Lee, 
2  Kern.  551.  Edwards  v.  Jones,  7  O.  dk  P.  633.  Edw.  on 
Bills,  373,  n.)  Upon  the  same  principle,  if  in  this  case  the 
plaintiff  could  be  a  bona  fide  holder  for  value  by  reason  of 
the  facts  proved,  he  could  be  so  only  to  the  amount  of  the 
loss  which  he  would  sustain  by  restoring  him  to  his  original 
position.  And  it  can  not  be  seen  that  any  loss  would  accrue 
to  him.  There  is  no  good  reason  for  preferring  the  plaintiff 
to  the  equities  of  the  defendants,  to  a  greater  extent.  The 
burden  was  upon  the  plaintiff  to  show  that  he  would  be 
prejudiced  by  giving  the  equities  of  the  maker  priority;  also 
in  view  of  the  circumstances  of  the  making  of  the  draft  by 
Daniel  Lowrey,  that  it  is  a  bona  fide  holder.  (Case  v.  Me^ 
chanics'  Bariking  Association,  4  N.  T.  Bep.  166.) 

By  the  Court,  James  C.  Smith,  J.  It  appears  from  the 
evidence  that  the  plaintiff  received  the  draft  in  suit  from  Low- 
rey, the  payee,  knowing  at  the  time  that  he  was  a  member  of 
the  firm  of  Lowrey,  Strang  &  Co.,  the  drawees  and  acceptors. 
The  defendants  insist  that  these  facts  charge  the  plaintiff  with 
notice  that  the  draft  was  made  for  the  aecommodation  of 
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Lowrey,  Strang  &  Co.,  and  that  Bradner  &  Carroll,  the 
drawers,  were  mere  sureties  for  that  firm,  and  impose  upon  . 
the  plaintiff  the  burden  of  proving  the  assent  of  Bradner  to 
such  use  of  the  firm  name.  I  think  this  position  can  not  be 
maintained.  The  payee,  being  in  possession  of  the  draft,  is 
presumed  to  hold  it  for  his  own  use  and  benefit,  and  the 
draft,  like  other  ordinary  bills  of  exchange,  imports  a  debt 
due  from  the  drawees  to  the  drawers,  which  is  assigned  to 
the  payee.  It  is  true  that  Lowrey,  the  payee,  could  not 
maintain  an  action  at  law  against  the  acceptors,  Lowrey/ 
Strang  &  Co.,  .of  which  firm  he  was  a  member,  but  that  is 
only  by  reason  of  the  technical  legal  rule  that  a  man  can  not 
sue  himself  (2  Bos,  dt  Ful,  120.)  There  can  be  no  doubt 
that  a  partnership  may  be  indebted  to  one  of  the  firm,  and 
may  bind  themselves  to  him  by  note  or  bill ;  and  that  though 
the  payee  can  not  enforce  the  obligation  at  law,  yet  he  may 
have  relief  in  equity,  (1  Story's  Uq.  Jur.  §§  679  to  682,) 
and  his  indorsee  may  recover  at  law.  (Smith  v.  Lusher, 
6  Cowen,  688.  Temple  v.  Seaver^  11  Cush,  314.)  The 
authorities  cited  by  the  defendants'  counsel  upon  this  branch 
of  the  case  do  not  sustain  his  position. 

A  question  of  more  difficulty  and  importance  is,  whether 
thia  plaintiff  is  a  holder  for  value.  At  the  time  when  the 
bank  received  the  draft  in  suit,  which  was  between  the  19th 
and  29th  days  of  March,  it  held  nine  other  drafts,  previously 
discounted  by  it,  seven  of  which,  amounting  to  $17,000 
were  drawn  by  Lowrey,  on  Lowrey,  Strang  &  Co.,  and 
accepted  by  them,  and  the  other  two,  amounting  to  $4000, 
were  drawn  by  Bradner  &  Carroll,  on  Lowrey,  Strang  &  Co., 
to  the  order  of  Lowrey,  and  accepted  by  the  drawees.  Of 
these  nine  drafts,  one  was  to  mature  on  the  29th  of  March, 
one  on  the  9th  of  May,  and  the  others  on  different  days 
between  those  dates.  The  draft  in  suit  was  transferred  to 
the  plaintiff  as  collateral  security  for  the  payment  of  the  nine 
drafts  above  mentioned,  and  the  plaintiff,  in  consideration  of 
such  transfer,  expressly  agreed  tlutt  it  would  not  sue  Lowrey, 
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or  Lowrey,  Strang  Ss  Co.,  upon  either  of  said  drafts,  until 
fhe  maturity  of  the  draft  thus  transferred.  The  judge, 
at  the  circuit,  held  that  this  agreement  for  forbearance  was  a 
Talnable  consideration  within  the  meaning  of  the  rule  pro- 
tecting  the  holder  of  negotiable  paper ;  and  I  am  of  opinion 
the  decision  is  correct.  It  is  insisted  by  the  defendants,  that 
as  the  plaintiff  received  the  draft  as  collateral  security  to  a 
pre-existing  debt,  it  is  not  a  holder  for  value  according  to  the 
law  as  settled  by  the  adjudications  of  the  courts  of  this  state. 
As  I  understand  the  numerous  reported  cases  bearing  upon 
this  question,  they  establish  the  following  propositions: 
(1.)  The  holder  of  commercial  paper,  who  has  received  it  for 
an  antecedent  debt,  either  as  a  security  for  payment,  or  as  a 
nominal  payment,  without  parting  with  any  security,  prop- 
erty or  other  thing  of  legal  value,  or  giving  any  new  consid- 
eration, is  not  a  holder  for  a  vcUuable  consideration.  (Cb<i- 
dington  v.  Bay,  20  John.  637.  Stalker  v.  McDonald^ 
6  ma,  93.  Farrington  v.  Frankfort  Bank,  24  Barb.  554.) 
(2.)  If,  however,  he  has  paid  value  for  the  paper,  or  on  the 
credit  thereof  has  relinquished  some  available  security  or  val- 
uable right,  or  has  expressly  assumed  some  new  legal  obliga- 
tion, he  is  a  holder  for  value,  although  the  paper  is  available 
to  him  as  security  for  a  pre-existing  debt.  (Bank  of  Salina 
T.  Babcock,  21  Wend.  499.  Bank  of  8t.  Albans  v.  GflK- 
land,  23  id.  311.  Bank  of  Sandusky  v.  Scwille,  24  id. 
115.  Mohawk  Bank  v.  Corey,  1  Hill,  513.  Youngs  v. 
Lee,  18  Barb.  187.  S.  0.  affirmed,  2  Kern.  661.  White  v. 
Springfield  Bank,  3  Sandf.  8.  C.  B.  222.  Meads  v.  The 
Merchants  Bank,  25  N.  T.  Bep.  143.)  Tested  by  these 
rules,  the  agreement  of  the  plaintiff  to  give  time  upon  the 
drafts  held  by  it  was  clearly  a  valuable  consideration.  Not 
only  was  it  a  valid  consideration  to  support  the  transfer,  but 
it  created  a  new  equity  between  the  original  parties,  and  as 
it  suspended  the  legal  remedy  of  the  plaintiff,  the  latter  could 
not  be  restored  to  as  good  condition  as  it  was  in  before  the 
transfer.    It  operated  like  a  new  loan  of  the  sums  due  upou 
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the  drafts,  until  the  maturity  of  the  new  security.  The  trans- 
actioa  was  substantially  the  same  as  if  the  old  drafts,  to  the 
amount  of  $17,000,  had  been  paid  and  canceled,  and  the  sum 
paid  had  been  loaned  upon  the  new  draft  Although  the 
.  jdaautiff  did  not  give  up  the  old  drafts,  it  parted  with  its 
right  of  action  upon  them  until  the  maturity  of  the  new  one, 
and  assumed  the  risk  of  loss  by  the  insolvency  of  Lowrey 
and  his  firm,  in  the  meantime.  And  if  the  agreement  to 
give  time  included  the  drafts  drawn  by  Bradner  &  Carroll, 
they  were  thereby  released  from  their  obligation  upon  such 
drafts,  as,  on  the  face  of  the  paper,  they  were  sureties  for 
the  acceptors,  and  it  does  not  appear  that  they  consented  to 
the  ^tension. 

The  defendants'  counsel  cites  Wardell  v.  Howell^  (9  Wefnd. 
170,)  and  Francia  v.  Joseph^  (3  Edw.  182,)  as  authorities 
for  the  position  that  the  agreement  to  give  time  does  not  con- 
stitute a  valuable  consideration.  But  I  think  they  are  not 
decisive  of  the  question.  In  Wardell  v.  Howell^  the  plain- 
tiffs had  sued  one  Hughes  on  a  note  for  $178.  Hughes 
offered  the  plaintiffs  that  if  they  would  stop  the  suit,  he 
would  pay  the  costs,  and  turn  out  a  note  in  his  possession 
indorsed  by  the  defendants,  for  $150,  as  collateral  security 
for  the  note  they  held  against  him.  The  plainti£b  acceded 
to  his  proposition ;  he  paid  the  costs  and  delivered  the  note 
in  question  to  them,  and  they  gave  him  a  receipt  acknowl- 
edging that  they  had  received  the  note,  which,  when  paid, 
was  to  apply  on  their  note  against  him.  There  was  no 
express  agreement  to  extend  the  time  of  payment ;  and  none 
could  be  presumed,  as  the  agreement  was  merely  that  the 
note  should  take  effect  as  security.  (11  Wend.  320.  1  Bosia. 
411.)  It  would  have  been  otherwise,  perhaps,  if  the  parties 
had  intended  the  note  to  operate  as  a  conditiouBl  payment^ 
at  the  time  0/  the  transfer;  (5  Hill,  463 ;  3  Denio,  512 ; 
2  Am.  L.  Cos.  420 ;)  but,  by  the  terms  of  the  receipt,  it  was 
not  to  be  applied  until  paid.  This  view  of  the  case  was 
undoubtedly  taken  by  the  court.    Justice  Sutherland^  deliv* 
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ering  the  opinion,  said  that  the  prior  indebtedness  of  Hughes^ 
and  the  discontinuing  the  suit  against  him,  did  not  constitute 
a  valuable  consideration  against  the  indorser,  tinder  the  cir- 
cumstances of  the  case.  But  he  did  not  suggest  that  there 
was  an  agreement  to  extend  the  time,  express  or  implied; 
nor  is  there  an  allusion  in  the  case  to  the  effect  of  such  an 
agreement  by  way  of  constituting  a  valuable  consideration  in 
the  sense  of  the  commercial  rule.  The  case  of  Francia  ▼. 
Joseph  was  decided  by  Vice  Chancellor  McCoun,  so  far  as 
this  point  is  concerned,  mainly  upon  a  misapprehension,  as 
I  conceive,  of  the  ruling  in  Wardell  v.  SoweU.  The  decis- 
ion is  entitled  to  great  respect,  but  as  it  stands  alone,  and  is 
not  binding  upon  this  court  at  general  term,  we  may  prop- 
erly consider  the  question  as  an  open  one. 

The  plaintiff  is  to  be  regarded  as  a  holder  for  value  to  the 
full  amount  of  the  draft  in  suit.  As  has  already  been 
observed,  it  assumed  by  its  agreement  the  risk  of  loss  by  rea- 
son of  all  the  parties  to  the  drafts  becoming  insolvent  during 
the  period  for  which  the  credit  was  extended.  If  such  insol- 
vency had  occurred,  the  bank  would  be  regarded  as  having 
paid  the  full  amount  of  the  draft.  The  result  is  the  same 
if  the  transaction  is  treated  as  a  payment  of  $17,000  upon 
the  original  drafts,  and  a  loan  of  that  amount  upon  the  draft 
in  suit. 

I  am  of  opinion  the  motion  for  a  new  trial  should  be 
denied. 

Ordered  accordingly. 

[MovBOB  Qbvbbal  Tbbk,  I>dcember  6, 1864.  /.  C,  Smith,  WMu  and  K 
JO.  Smithy  Jnstioes. 
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Where,  in  an  action  to  set  aside  an  assignment  of  property  in  trust  for  tbe  ^^^  ^ 
benefit  of  creditors,  the  referee  found  as  a  fact  that  at  the  time  of  the 
execution  of  the  assignment  the  assignor  was  in  possession  of  all  the  prop- 
erty therein  referred  to,  and  had  ever  since  continued  in  possession  thereof; 
and  that  there  was  no  delivery  of  it,  or  change  in  its  possession ;  Beid  that 
this  alone,  in  the  absence  of  proof  that  the  assignment  was  made  in  good 
faith,  and  without  any  intent  to  defraud  creditors,  authorized  the  conclu- 
sion of  the  referee,  that  the  assignment  was  fraudulent  and  Toid,  as  against 
creditors. 

The  parties  to  an  assignment  must  be  deemed  to  have  executed  it  in  view  of 
the  provisions  of  chapter  848  of  the  Laws  of  1860,  p.  594>  which  require 
that  every  debtor  making  an  assignment  in  trust  for  creditors  shall,  at  the 
date  thereof,  or  within  twenty  days  thereafter,  make  and  deliver  an  inven- 
tory or  sdiedule  of  his  creditors  and  debts. 

The  inventory,  although  not  prepared  until  several  days  after  the  assignment 
is  executed,  is  of  the  same  effect  as  if  it  was  made  on  the  same  day.  And 
when  completed,  it  is  to  be  treated  as  if  it  had  been  expressly  referred 
to  in  the  assignment,  as  a  schedule  thereafter  to  be  made;  and  is  to  be 
regarded  as  a  part  of  the  assignment,  so  far  as  it  designates  the  creditors, 
and  the  amount  and  nature  of  their  debts. 

Hence  it  is  not  erroneous  for  a  referee  to  find  that  debts  embraced  in  the 
inventory  are  provided  for  in  the  asaiffnment,  although  not  expressly  men- 
tioned therein ;  and  if  such  debts  are  of  a  fictitious  character,  the  assign- 
ment is  void. 

In  equity  the  separate  estate  of  partners  is  not  liable  for  partnership  demands, 
until  the  partnership  effects  are  exhausted  and  the  separate  debts  are  paid. 

An  order  appointing  the  plaintiff  receiver  of  the  property  of  B.  a  judgment 
debtor,  was  founded  on  a  demand  owing  by  P.  db  B.  as  copartners.  The 
property  in  the  hands  of  their  assignees,  and  which  the  latter  were  directed 
by  the  judgment  to  transfer  to  the  plaintiff,  was  the  separate  property  of  B. 
The  jndgment  also  directed  the  receiver  to  apply  the  avails  of  said  sepa- 
rate property  to  the  payment  of  the  said  copartnership  demand,  ffeld  that 
the  judgment  was  erroneous,  in  the  absence  of  any  evidence  that  the 
separate  debts  of  B.  had  been  paid. 

THIS  action  was  brought  by  the  plaintiff,  as  receiver  of 
Benjamin  Butler,  a  judgment  debtor,  to  set  aside  as 
fraudulent  a  general  assignment  of  his  property,  made  by 
him  to  Gallery  &  Bassett,  in  trust  for  the  benefit  of  credit- 
ors. The  judgment  upon  which  the  plaintiff  was  appointed 
receiver  was  recovered  by  the  Traders'  Bank  of  Rochester, 
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upon  a  copartnership  note  made  by  the  copartnership  firm 
of  Patnam  &  Butler,  of  which  Benjamin  Butler  was  a  mem* 
ber.  The  case  showed  that  on  the  26th  of  August,  1861, 
the  defendant  Butler,  being  insolvent,  made  an  assignment 
of  all  his  individual  property,  in  trust  for  the  payment  of 
his  individual  debts.  The  assignment  provided  for  the  pay- 
ment of  certain  specified  debts,  which  were  proved  to  be 
valid,  and  then  directed  the  payment  of  all  other  debts 
legally  owing  by  the  assignor.     Butler,  on  the  28th  of  May, 

1860,  had  executed  a  mortgage  to  Patribk  Quinn  for  $2500, 
on  which  $800  was  due.  On  the  19th  of  December,  1860, 
he  had  executed  another  mortgage,  to  the  same  person,  for 
$2750,  on  which  nothing  was  due.  Neither  of  these  mort- 
gages was  mentioned  or  referred  to,  in  the  assignment.  At 
the  time  of  eKecuting  the  assignment  no  inventory  was  made 
or  contemplated  by  Butler ;  he  not  then  knowing  that  an 
inventoiy  was  necessary.    On  the  12th  day  of  September, 

1861,  Butler,  with  the  assistance  of  one  of  the  assignees, 
prepared  an  inventory  of  his  debts  and  assets,  in  which  he 
inserted  the  Quinn  mortgages,  for  the  whole  amount,  as 
debts  owing  by  him.  Neither  of  the  assignees  had  any 
knowledge  whatever,  in  regard  to  these  mortgages.  The 
assignees  sold  a  part  of  the  personal  property,  and  were  pro- 
ceeding to  sell  the  real  estate  when  stayed  by  injunction,  in 
this  suit.  The  referee  found  that  the  Quinn  mortgages  were 
provided  for  in  the  assignment,  and  for  that  reason,  and  that 
alone,  held  the  assignment  to  be  fraudulent  and  void,  and 
directed  the  assignees  to  convey  all  the  assigned  property  to 
the  plaintiff,  and  that  the  judgment  described  in  the  com- 
plaint be  paid  therefrom.  Judgment  being  entered,  upon 
the  report,  Butler  and  the  assignees  appealed. 

J.  O.  Cochrane^  for  the  appellants. 

Geo.  F.  Danforthj  for  the  respondent. 
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By  the  Courts  James  C.  Smith,  J.  The  argument  of  the 
appellants'  counsel  upon  that  branch  of  the  case  which  re« 
lates  to  the  validity  of  the  assignment  may  be  resolved  into 
two  propositions:  first,  that  the  conclusion  of  the  referee 
that  the  assignment  is  fraudulent  and  void  a6  against  cred- 
itors, has  nothing  to  support  it  except  the  fact  found  by  him 
that  the  fictitious  debt  to  Quinn  was  fraudulently^  provided 
for  in  the  assignment';  and  secondly,  that  such  finding  of 
fact  is  against  the  evidence  furnished  by  the  assignment  itsel£ 

The  first  of  these  propositions  overlooks  the  fact  found  by 
the  referee,  that  at  the  time  of.  the  execution  of  the  assign** 
ment,  the  assignor  "was  in  possession  of  all  the  property 
therein  referred  to,  and  has  ever  since  continued  in  posses^ 
sion  thereof,  and  that  there  was  no  delivery  of  it,  or  change 
in  its  possession/'  This  fact,  alone,  in  the  absence  of  proof 
that  the  assignment  was  made  in  good  faith,  and  without 
any  intent  to  defraud  creditors,  authorized  the  conclusion  of 
the  referee. 

In  regard  to  the  second  proposition,  it  is  true  that  the 
instrument  of  assignment,  which  was  executed  on  the  26th 
of  August,  did  not  in  terms  provide  for  the  payment  of  the 
Quinn  mortgages.  It  did  provide,  however,  for  the  payment, 
first,  of  certain  debts  therein  specified,  and  secondly,  of  "aS 
other  debts  legally  owing''  by  the  assignor,  which  latter  debts 
were  not  specified.  The  parties  to  the  assignment  must  be 
deemed  to  have  executed  it  in  view  of  the  provisions  of  chap- 
ter 348  of  the  Laws  of  1860,  (p.  594,)  which  require  that 
every  debtor  making  an  assignment  in  trust  for  creditors 
shall,  at  the  date  thereof,  or  within  twenty  dfiys  thereafter, 
make  and  deliver  to  the  county  judge,  &c.,  an  inventory  or 
schedule  containing,  among  other  things,  a  full  and  true 
account  of  all  the  creditors  of  such  debtor,  the  sum  owing 
to  each,  and  the  true  cause  and  consideration  of  each  debt. 
The  referee  found  that  on  the  12th  of  September  the  assignor, 
with  the  aid  of  Bassett,  one  of  the  assignees,  prepared  and 
verified  an  inventory  which  was  presented  to  the  judge  and 
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filed,  as  required  by  said  act,  in  which  the  Quinii  mortgages 
were  stated  as  debts  owing  by  the  assignor,  to  the  amount 
of  $5200.  The  referee  also  found  that  for  all  over  $800  said 
mortgages  were  without  consideration  and  were  fictitious ; 
and  that  the  excess  over  $800  was  fraudulently  inserted 
in  the  inventory.  In  view  of  these  facts  and  the  provisions 
of  the  statute  referred  to,  it  seems  to  me  that  the  inventory  is 
to  be  regarded  as  a  part  of  the  assignment,  so  far  as  it  desig- 
nates the  creditors  of  the  second  class,  and  the  amount  and 
nature  of  their  debts,  especially  as  in  respect  to  those  points 
the  assignment  itself  is  silent.  Although  the  inventory  was 
not  prepared  until  the  17th  day  after  the  assignment  was 
executed,  it  is  of  the  same  effect  as  if  it  was  prepared  at  the 
date  of  the  assignment.  .  {Sec.  2  of  the  act)  And  although 
it  is  a  separate  instrument,  yet  as  the.  assignor  was  required 
by  law  to  prepare  it,  in  order  to  make  his  assignment  com- 
plete, I  think  it  is  to  be  treated  as  if  it  had  been  expressly 
referred  to  in  the  assignment,  as  a  schedule  thereafter  to 
be  made,  of  the  creditors  provided  for  in  the  second  class. 
When  it  was  made  and  filed  it  clothed  the  debts  therein 
specified  with  apparent  legal  validity,  and  entitled  them  to 
be  paid  according  to  the  provisions  of  the  assignment ;  and 
I  apprehend  if  the  assignees,  relying  upon  the  statement  in 
the  schedule,  had  paid  such  debts  in  good  faith,  without 
knowledge  of  their  fictitious  character,  they  would  have  been 
protected  in  so  doing.  These  views  do  not  militate  against 
the  well  established  doctrine  relied  upon  by  the  appellants' 
counsel,  that  upon  the  execution  and  delivery  of  a  general 
assignment  in  trust  for  the  benefit  of  creditors,  the  rights  of 
the  parties  to  it  are  fixed,  and  the  creditors  provided  for 
acquire  rights  which  neither  the  assignor  nor  the  assignee 
can  thereafter  change.  The  schedule  changed  no  rights  under 
the  assignment.  It  merely  supplied  an  omission  in  that 
instrument  by  designating  the  creditors  who  were  embraced 
in  the  second  class. 

If  these  views  are  correct,  it  follows  that  the  finding  of 
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the  referee  that  the  Quinn  mortgages  were  provided  for  in 
the  assignment,  is  not  unauthorized. 

But  there  is  another  branch  of  the  case,  in  respect  to  which 
a  serious  difficulty  exists,  which  does  not  seem  to  have  been 
adverted  to  before  the  referee,  and  which  requires  a  reversal 
of  the  judgment.  The  order  appointing  the  plaintiff  re- 
ceiver was  founded  on  a  demand  owing  by  Putnam  Ss  Butler 
as  copartners.  The  property  in  the  hands  of  the  assignees, 
and  which  they  are  .directed  by  the  judgment  herein  to  trans«- 
fer  to  the  plaintiff,  is  the  separate  property  of  Butler.  The 
judgment  also  directs  the  plaintiff  as  receiver  to  apply  the 
avails  of  said  separate  property  to  the  payment  of  the  said 
copartnership  demand.  In  this  respect  I  think  it  is  errone- 
ous. In  equity,  the  separate  estatejs  not  liable  for  partner- 
ship demands,  until  the  partnership  effects  are  exhausted, 
and  the  separate  debts  are  paid.  In  the  case  at  bar  it  ap- 
pears sufficiently,  perhaps,  that  the  remedy  at  law  against 
the  partnership  property  has  been  exhausted  by  the  proceed- 
ings had  in  the  legal  action  against  Putnam  and  Butler  set 
forth  in  the  complaint  and  admitted  on  the  trial.  It  is  true 
the  summons  in  that  action  was  not  served  on  Putnam,  he 
being  absent  from  the  jurisdiction  of  the  court;  but  he  was 
named  a  party  defendant;  the  judgment  was  entered  against 
the  defendants  jointly,  as  it  properly  might  be,  (Code,  §  136,) 
and  the  execution  was  regularly  issued  against  their  joint 
property,  as  well  as  the  separate  property  of  the  defendants 
served.     (2  5. ;».  377,  §§  3,  4.     (7orfe,  §  291.) 

But  there  is  no  evidence  that  the  separate  debts  of  Butler 
have  been  paid.  The  assignment,  which  was  given  in  evi- 
dence by  the  plaintiff,  shows  that  at  the  time  of  its  execu- 
tion Butler  was  owing  individual  debts  to  the  amount  of 
several  thousand  dollars,  which  he  was  unable  to  pay,  and 
which,  for  aught  that  appears,  are  yet  outstanding.  As  the 
judgment  makes  no  provision  for  the  payment  of  the  sepa- 
rate debts,  but  in  effect  postpones  them  till  the  plaintiffs* 
claim  against  the  firm  is  satisfied,  out  of  the  separate  estate^ 
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instead  of  directing  payment  of  the  plaiijitiffs'  demand  out 
of  the  surplus  if  any  remains  after  payment  of  the  separate 
debts,  it  is  therefore  erroneous  and  must  be  set  aside^  and  a 
new  trial  must  be  had. 

Ordered  accordingly. 

[MovBOB  Gebbbal  Tbbx,  December  5, 1864.    /.  Q,  Smithy  WtUet  and  X, 
DtKTwm  Smiiht  Justices.] 
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It  is  an  intendment  of  the  law  that  a  verdict  settles  in  fitvor  of  the  preTailiog 
'  party  every  question  of  fact  litigated  npon  the  trial. 

Courts  are  not  to  intend  that  the  jury  found  either  of  the  issues  in  favor  of 
the  unsuccessful  party,  for  the  purpose  of  overturning  their  verdict  On 
the  contrary,  they  are  required  to  hold  that  every  issue  was  found  against 
the  unsuccessful  party,  if  necessary  to  sustain  the  verdict. 

But  if  the  jury  gave  the  plaintiff  less  than  he  was  entitled  to  recover,  upon 
the  finding  of  the  issues,  that  is  an  error  of  which  the  plaintiff,  alone,  can 
complain.  If  he  suhmits  to  the  verdict,  the  defendant  can  not  be  heard  to 
insist  that  it  shall  be  set  aside  because  it  is  uryust  to  the  plaintiff. 

Where,  in  an  action  upon  a  policy  of  insurance,  the  defenses  are  that  the 
insured  set  fire  to  the  property  himself,  and  that  he  was  guilty  of  fhiud 
and  perjury  in  preparing  the  preliminary  proofs,  the  fact  that  the  plaintiff 
recovers  a  verdict  for  a  sum  less  than  the  amount  insured  and  claimed  to 
be  recovered,  will  afford  no  evidence  that  the  jury  meant  to  decide  the 
issue  of  fraud  against  the  plaintiff. 

ACTION  upon  a  policy  of  insurance.  On  the  18th  day  of 
April,  1860,  John  Englehardt  procured  from  the  defend- 
ant a  policy  of  insurance  upon  his  stock  of  watches,  clocks, 
jewelry  and  tools  to  the  amount  of  $900,  and  upon  his  fix- 
tures, show  cases  and  furniture,  to  the  amount  of  $100. 
There  was  another  policy  upon  the  same  goods,  for  $1000, 
issued  at  the  same  time  by  the  Security  Insurance  Company. 
On  the  16th  of  May,  1860,  Englehardt  executed  a  bill  of 
sale  of  the  property  insured,  to  Charles  Stupp,  who,  on  the 
same  day,  executed  a  bill  of  sale  of  the  same  to  Margaretta 
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Englehardt  the  wife  of  the  insured.  On  the  7th  day  of  July, 
I860,  the  policy  of  insurance  in  question  was,  with  the 
defendant's  assent,  assigned  by  John  Englehardt  to  Marga;- 
retta  his  wife.  On  the  24th  day  of  March,  1861,  a  fire 
occurred  on  the  premises  in  which  was  the  insured  property, 
and  by  which,  as  was*  alleged,  a  loss  occurred,  within  the 
terms  of  the  policy.  On  the  27th  day  of  April,  1861, 
John  Englehardt  and  his  wife  prepared,  signed  and  verified 
preliminary  proofs  of  loss,  and  served  the  same  upoa  the 
defendant.  In  these  proofs  they  alleged,  among  other 
things,  that  the  actual  value  of  the  goods  insured,  at  the  time 
of  the  fire,  was  $3116.42. 

Value  of  the  goods  totally  destroyed  thereby,  $2933.94 

Damage  to  property  not  totally  destroyed,  107.42 

$3041.36 

A  schedule,  marked  A.,  formed  a  part  of  such  proofs  of 
loss,  and  was  referred  to  as  containing  in  datail  a  statement 
of  the  property  "destroyed  and  damaged  by  fire,  covered  by 
the  defendant's  policy,  and  giving  the  cash  value  of  said 
property  at  the  time  of  the  fire,  and  the  loss  and  damage 
thereon/' 

On  the  8th  day  of  July,  1861,  John  and  Margaretta 
Englehardt  assigned  all  their  claim  under  the  policy,  to  the 
plaintiff,  by  an  instrument  which  recited  a  consideration  of 
$1000  for  the  same.  The  complaint  alleged  the  issuing  of 
the  policy ;  the  various  assignments  thereof  and  of  the  prop- 
erty:  "that  on  or  about  the  24th  day  of  March,  1861,  the 
said  property,  so  insured,  was  damaged  and  in  part  destroyed, 
to  the  amount  of  $3000,  by  fire ;"  and  the  necessary  steps 
taken  to  charge  the  defendant ;  and  claimed  damages  for  the 
whole  sum  covered  by  the  policy.  The  answer,  among  other 
matters,  alleged  as  a  defense,  fraud  and  perjury  committed 
by  the  Englehardts  in  the  preparation  of  the  preliminary 
proofs ;  first,  as  to  the  value  of  the  property ;  and  second,  as 
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to  tbe  amount  of  the  loss.  The  issues  thus  joined  were 
brought  to  trial  before  the  Hon.  E.  Darwin  Smith  and  a 
jury,  at  the  Monroe  circuit,  in  January,  1864.  The  plain* 
tiff  introduced  in  evidence  the  policy  sued  on,  and  the  condi- 
tions thereto  attached,  one  of  which  was,  '^That  all  fraud 
or  false  swearing  shall  cause  a  forfeiture  of  all  claims  on  the 
insured,  and  shall  be  a  full  bar  to  all  remedies  against  the 
insurer,  on  the  policy." 

The  jury  found  a  verdict  for  the  plaintiff  for  $412  27 

Deducting  interest  from  27th  June,  1861,  to  day  of 

trial,  July  15,  1864„  74  74 

Leaves  half  of  the  value  of  the  whole  property  as 

the  jury  found,  $335  83 

Or  twice  this,  the  whole  value  as  found  by  the  jury,    675  06 

The  defendant,  at  a  special  term  held  by  the  learned  judge 
who  presided  at  the  circuit  moved  to  set  aside  the  verdict, 
and  for  a  new  •trial,  on  the  ground  that  the  verdict  was 
against  evidence,  and  contrary  to  the  charge  of  the  court. 
The  motion  was  granted,  for  the  reasons  stated  in  the  follow- 
ing opinion ;  which  is  inserted  here  as  expressing  the  grounds 
of  Judge  Smith's  dissent  to  the  decision  of  the  general  term, 
upon  the  appeal. 

£.  Dabwin  Smith,  J.  "  The  verdict  in  this  case  is  entirely 
unwarranted  by  the  evidence.  The  defense  was  double: 
1st  That  there  was  fraud  in  making  the  preliminary  proofs ; 
and  2d.  That  the  fire  originated  by  design  or  procurement 
on  the  part  of  the  insured.  There  was  evidence  on  the  lat- 
ter point,  which  was  conflicting,  and  the  verdict  of  the  jury 
for  the  plaintiff,  on  that  issue,  can  not  be  disturbed. 

On  the  first  issue  there  was  much  evidence  tending  to 
establish  the  fraud,  and  the  jury  were  instructed  that  if  any 
fraud  or  perjury  was  committed  in  making  proof  of  the  loss 
by  the  insured,  or  otherwise,  the  defendant  would  be  entitled 
to  a  verdict 
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The  insured  Id  making  out  her  statement  of  loss,  in  the 
preliminary  proofs,  stated  the  value  of  the  property  con- 
sumed by  the  fire  to  he  of  the  value  of  $3116.42,  ^hich 
statement  was  verified  by  her  oath.    The  jury,  by  their  ver- 
dict, have  found  in  effect  that  there  was  nothing  like  that 
amount  in  value  of  property  in  the  store,  at  the  time  of  the 
fire.    By  this  verdict  they  must  have  assessed  the  whole 
value  of  the  property  consumed  by  the  fire  at  about  $600. 
80  great  a  discrepancy  between  the  amount  claimed  and 
asserted  upon  her  oath  by  the  assured  to  have  been  in  the 
store  at  the  time  of  the  fire,  and  the  amount  found  by  the 
jury  to  have  been  there  and  consumed  by  the  fire,  can  not 
be  explained  on  the  ground  of,  or  set  down  to,  mere  mistake. 
It  was  a  palpable  fraud,  at  least,  on  the  face  of  the  transac- 
tion.   When  the  jury  came  to  the  conclusion  that  the  value 
of  the  property  consumed  by  the  fire  did  not  exceed  $600,  or 
thereabouts,  they  could  not,  as  I  think,  upon  any  rational 
basis,  render  a  verdict  for  the  plaintiff.    They  might  and 
should  overlook  any  slight  error  or  misstatement,  any  error 
which  was  clearly  the  result  of  accident,  mistake  or  miscon* 
eeption,  and  they  were  so  instructed.    But  a  claim  sworn  to, 
of  damages  sustained  from  the  fire,  so  much  in  excess  of  the 
fact,  could  not  be  accounted  for,  except  on  the  ground  of 
'' willful  and  deliberate  fraud  and  misrepresentation.''    A 
verdict  should  be  consistent  with  the  law  of  the  case,  and 
with  the  charge.    Juries  have  no  right  to  render  capricious 
or  arbitrary  verdicts  in  disregard  of  the  charge  of  the  court 
and  the  clear  facts  of  the  case.    A  verdict  must  rest  upon 
some  sound  principle,  and  be  consistent  with  some  legitimate 
theory  of  the  facts,  and  under  the  charge.    Juries  are  too 
apt  to  render  compromise  verdicts  perfectly  inconsistent  upon 
their  face,  and  this  I  conceive  to  be  such  a  verdict.    Courts 
must  see  that  the  verdict  is  warranted  by  some  logical  inter- 
pretation of  the  evidence.    This  verdict  is  in  the  nature  of  a 
/elo  de  86. 

If  the  plaintiff  had  satisfied  the  jury  that  the  value  of  the 
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insured  property  approximated  to  the  sam  stated  in  the  affi- 
davit of  the  Insured ;  that  it  was  so  nearly  up  to  that  amount 
that  the  insured  might  honestly  have  over  estimated  it^  the 
jury  might  properly  have  found  a  verdict  for  the  plaintiff 
upon  such  assumption.  But  this  is  not  such  a  verdict.  The 
jury  who  have  tried  this  cause  could  not,  I  think,  upon  the 
•evidence,  have  stultified  itself  so  much  as  to  have  found  that 
the  property  consumed  by  the  fire  was  worth  ^2000,  or 
$1000.  The  over  valuation  was  too  palpably  excessive  and 
extravagant  for  any  finding  that  such  value  was  any  thing 
near  $3000.  When  they  came,  therefore,  to  the  conclusion 
that  the  amount  claimed  by  the  insured  was  so  much  in 
excess  of  the  truth,  they  were  bound  to  follow  such  finding 
to  its  legitimate  result  or  conclusion,  and  should,  I  think, 
have  rendered  a  verdict  for  the  defendant,  upon  this  issue. 

The  verdict,  I  think,  ought  therefore  to  be  set  aside  for 
the  error  in  this  case,  and  for  example  sake,  that  jurors  may 
be  instructed  and  required  to  render  rational  and  proper  ver- 
dicts in  accordance  with  the  legitimate  force  and  require- 
ments of  the  evidence.  There  is  no  safety  in  jary  trials, 
upon  any  other  theory.  I  regret  very  much  the  necessity  for 
setting  aside  this  verdict,  because  the  trial  was  a  protracted 
one ;  and  it  is  much  to  be  regretted  that  a  new  trial  should 
be  had  in  it,  in  the  present  state  of  the  calendar  in  Monroe 
county.  But  this  consideration  ought  not  to  be  allowed  to 
induce  the  court  to  sanction  such  a  verdict,  or  to  refrain  from 
granting  a  new  trial. 

The  proper  administration  of  public  justice,  which  it  is 
my  duty  to  seek  to  secure  and  preserve,  requires,  as  I  con- 
ceive, that  this  verdict  be  set  aside,  and  that  a  new  trial  be 
granted,  upon  payment  of  costs  by  the  defendant ;  and  it  is 
80  ordered." 

The  plaintiff  appealed  from  the  order,  to  the  general  term. 

James  G.  Cochrane^  for  the  appellant. 
Oeo.  F.  Dan/orth,  for  the  respondent 
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Jahbs  C.  Smith,  J.  After  an  attentive  consideration  of 
this  case,  I  am  of  opinion  that  the  order  for  a  new  trial 
should  be  reversed*  The  order  was  made,  as  appears  by  the 
opinion  contained  in  the  printed  case,  upon  the  ground  that 
the  verdict  is  inconsistent  with  the  belief  of  the  jury  in  the 
honesty  of  the  Engleharts,  or  the  absence  of  fraud  or  per- 
jury on  their  part,  in  the  preparation  of  the  preliminary 
proofs ;  or,  in  other  words,  as  the  verdict  is  for  only  $412.27, 
it  shows  conclusively,  that  the  jury  believed  that  the  Engle- 
harts fraudulently  stated  their  loss  at  more  than  $3000,  and 
therefore  the  verdict  should  have  been  in  the  defendant's 
favor.  I  think,  however,  this  assumption  is  not  absolutely 
correct.  The  most  that  can  be  claimed  is  that  the  verdict 
establishes  one  of  the  following  alternative  propositions : 
(1.)  That  the  jury,  believing  the  allegation  of  fraud  to  be 
true,  erroneously  found  for  the  plaintiff;  or  (2.)  That  dis- 
believing that  allegation,  they  erroneously  rendered  a  verdict 
for  a  much  less  sum  than  the  plaintiff  was  entitled  to  recover. 
If  either  of  these  propositions  is  to  be  regarded  as  established 
by  the  verdict,  it  would  seem  to  be  the  latter,  according  to 
the  intendment  of  law  that  a  verdict  settles  in  favor  of  the 
prevailing  party  every  question  of  fact  litigated  upon  the 
trial.  We  are  not  to  intend  that  the  jury  found  either  of 
the  issues  in  favor  of  the  unsuccessful  party,  for  the  purpose 
of  overturning  their  verdict.  On  the  contrary,  we  are  re- 
quired to  hold  that  every  issue  was  found  against  the  unsuc- 
cessful party,  if  necessary  to  sustain  the  verdict.  But  if 
the  jury  gave  the  plaintiff  less  than  he  was  entitled  to  recover, 
upon  the  finding  of  the  issues,  that  is  an  error  of  which  the 
plaintiff,  alone,  can  complain.  If  he  submits  to  the  verdict, 
the  defendants  can  not  be  heard  to  insist  that  it  shall  be 
set  aside  because  it  is  unjust  to  the  plaintiff.  The  argument 
on  which  the  defendants'  motion  for  a  new  trial  is  based 
virtually  concedes  that  if  the  verdict  had  been  for  the  whole 
amount  insured,  it  could  not  have  been  disturbed ;  but  such 
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increase  would  not  have  affected  the  character  or  weight  of 
the  evidence  furnished  by  the  verdict,  that  the  jury  believed 
the  allegations  of  the  plaintiff  upon  all  the  issues,  to  be 
true.  If  upon  a  new  trial  the  plaintiff  should  recover  a 
verdict  for  the  whole  amount  of  his  insurance,  upon  precisely 
the  same  evidence  now  before  us,  it  is  safe  to  assume  that  the 
verdict  would  not  be  set  saide.  I  think,  therefore,  the  order 
granting  a  new  trial  on  the  application  of  the  defendants 
should  be  reversed  on  the  ground  that  the  verdict,  by  intend* 
ment  of  law,  finds  all  the  issues  of  fact  in  favor  of  the  plain-* 
tiff,  and  its  only  error  is  one  which  the  plaintiff  alone  can  be 
heard  to  allege. 

But  if  we  could  overlook  the  legal  intendment  above  ad- 
verted to,  and  indulge  in  speculations  as  to  whether  the  jury 
did  not  in  fact  decide  the  issue  of  fraud  against  the  plaintiff, 
although  they  found  generally  in  his  favor,  I  should  hold 
that  the  defendants'  claim  in  that  respect  is  not  established 
by  satisfactory  evidence.  The  amount  which  the  plaintiff 
claimed  to  recover  was  not  the  entire  value  of  the  property 
destroyed  or  damaged,  nor  the  one  half  of  it,  but  simply  the 
amount  insured  by  the  defendants'  policy,  to  wit.  $1000, 
with  interest,  perhaps,  in  the  discretion  of  the  jury.  (1  John. 
315,  406.  23  Wend.  525.)  Nine  hundred  dollars  of  the 
insurance  was  on  the  ^' stock  of  watches,  clocks,  jewelry  and 
tools,''  and  one  hundred  on  the  ^'fixtures,  show  cases,  and 
furniture.''  Many  of  the  items  set  out  in  the  schedule  con* 
tained  in  the  proofs  of  loss  were  not  covered  by  the  terms 
of  the  policy,  as  appears  by  a  comparison  of  the  two  instru- 
ments. It  is  evident,  therefore,  that  the  amount  of  tho 
verdict  does  not  necessarily  indicate  the  valuation  which  the 
jury  put  upon  the  entire  property  destroyed  by  the  fire.  It 
is  also  to  be  borne  in  mind  that  the  property  consisted  of  a 
variety  of  articles  kept  in  a  retail  store,  many  of  them  in 
packages  and  drawers,  out  of  the  view  of  customers  or  casual 
observers,  and  that  most  of  them  were  of  such  a  description 
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that  different  witnesses  might  honestly  entertain  widely  dif- 
fering opinions  as  to  their  value.  In  these  circumstances  it 
seems  to  me  we  should  hardly  be  warranted  in  assuming  that 
the  excess  of  the  valuation  of  the  articles  covered  by  the 
policy  stated  in  the  proofs  of  loss  over  ihat  found  by  the 
jury,  18  of  itself  conclusive  evidence  that  the  former  was 
fraudulently  made. 

But,  to  present  the  case  in  the  most  favorable  light  for  the 
defendants,  let  it  be  assumed  that  the  verdict  is  the  result  of  a 
compromise  of  opinions  on  the  part  of  the  jurors;  that  some 
of  them  were  of  opinion  the  fraud  was  established,  and  others 
thought  it  was  not,  and  that  the  verdict  is  not  what  either 
of  them  alone  would  have  rendered,  and  is  not,  in  amount^ 
the  logical  result  of  any  possible  findings,  is  it  for  that  rea- 
son to  be  set  aside  ?  It  may  be  the  result  of  a  deliberate 
and  unanimous  conviction  that  an  agreement  upon  the  ex- 
treme ground  taken  by  either  of  the  litigants  was  impracticable, 
and  that  it  was  far  better  for  them,  and  for  the  public  interests, 
to  terminate  the  controversy  by  the  verdict  that  was  rendered, 
than  to  prolong  it  by  a  disagreement.  I  am  not  prepared  to 
say  that  in  a  case  of  unliquidated  damages  such  a  mode  of 
reaching  a  verdict  is  to  be  condemned.  On  the  contrary,  I 
am  apprehensive  that  if  we  send  this  case  down  to  another 
jury  we  shall  set  a  precedent  which,  if  generally  followed^ 
will  lead  to  very  embarrassing  and  mischievous  consequences. 
At  the  same  time  it  is  proper  for  me  to  say,  that  while  I  do 
sot  think  we  should  interfere  with  the  verdict,  I  am  not 
altogether  satisfied  with  it.  Probably  it  is  not  such  a  decis- 
ion as  any  one  of  the  jurors  would  have  come  to,  if  the  cause 
had  been  tried  before  him  alone^  as  a  referee.  But  that  is 
merely  saying  that  a  verdict  is  the  result  of  the  deliberations 
of  twelve  men,  and  not  of  one.  If  the  verdict*  in  this  case 
had  been  attained  by  any  arrangement  among  the  jurors 
which  made  it  the  result  of  chance,  it  of  course  would 
not  be  allowed  to  stand.    But  as  it  is  not  shown  to  have  re* 
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suited  from  any  irregularity,  or  improper  motive,  and  as  it 
does  not  violate  any  rule  of  law,  at  least  to  the  prejudice  of 
the  defendants  who  abne  seek  to  get  rid  of  it,  I  am  unaUe 
to  assent  to  the  order  setting  it  aside. 

WxLLSB,  J.  concurred. 

E.  D.  Smith,  J.  dissented. 

Order  reversed. 

[MoHBOB  Obbbbal  Tbbm,  December  6, 1864.    WiOet,  R  Dannfin  SmUk  and 
Jmmm  (7.  AmsM,  Jiutioee.] 


Bensok  v8.  Suabez. 


Whmne  one  leBses  premises  to  another,  corenantf ng  to  keep  the  hvildings  io 
repair,  and  in  consequence  of  his  neglecting  to  repair  the  same,  a  slied 

falls,  drawing  down  with  It  a  building  of  an  adjoining  proprietor,  and  iqjnring 
the  property  of  the  latter  therein,  an  action  will  lie  against  the  lessor,  to 
recorer  the  damages. 

MOTION  for  a  new  trial  on  a  bill  of  exceptions.  The 
cause  was  tried  at  the  Albany  circuit  in  November, 
1863,  before  Justice  Hogebook  and  a  jury,  when  the  plain- 
tiff recovered  a  verdict  for  ^500,  for  damages  occasioned  by 
the  falling  of  a  building,  through  the  defendant's  neglect  as 
aUeged. 

Henry  Smith,  for  the  motion. 

Ira  Shaffer,  opposed. 

£y  the  Court,  Peckham,  J.  The  defendant  insists  that 
the  jjudge  erred  in  refusing  to  nonsuit  the  plaintiff.  I  do 
not  tiiink  so«    The  defendant  was  the  owner  of  the  tavern 
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stand  and  apportenances  where  the  old  shed  fell.  He  had 
leased  them  to  Finney  and  covenanted  to  keep  them  in  re-> 
pair.  He  failed  to  keep  this  old  shed  on  his  premises  in 
repair,  and  by  reason  of  its  being  left  in  a  weak  and  dilapi* 
dated  condition,  it  fell  down  and  drew  down  a  shed  of  the 
plaintiff  adjoining  to  it  and  injnred  his  wagons  &a  to  the 
amount  of  the  verdict.  I  am  not  at  all  clear  that  it  was 
necessary  to  show  any  covenant  to  repair  by  the  defendant, 
in  order  to  sustain  this  action.  ^^Sic  utere  tuo  ut  cUienum 
non  ledas"  is  a  sound  maxim,  and  entirely  applicable  to 
this  case;  An  owner  has  no  right  to  erect  a  nuisance  on  his 
own  land  to  the  injury  of  his  neighbors.  He  can  not  erect 
so  weak  and  unsafe  a  building  that  it  shall  fall  in  ordinary 
times  from  its  mere  insecurity  and  insufficient  strength,  and 
thus  injure  the  building  or  property  of  his  adjoining  neigh- 
bor, without  being  responsible  for  that  injury.  Nor  can  he 
suffer  a  building  on  his  premises  to  become  so  much  out  of 
repair  as  to  cause  a  like  injury  without  being  responsible ; 
especially  where  he  had  notice  of  its  condition  and  neglected 
to  repair.  Nor  can  he  shield  himself  from  liability,  in  such 
case,  by  charging  negligence  on  his  neighbor  for  presuming 
/to  occupy  his  own  lot,  in  a  careful  manner,  in  the  face  of 
such  danger.  What  is  this  but  saying  to  his  neighbor,  '^I 
have  erected  an  unsafe  and  dangerous  building  on  my  lot, 
and  you  must  allow  your's  to  lie  vacant  and  unoccupied ; 
otherwise  my  building  may  blow  down  upon  you  and  de- 
stroy your  property.''  (See  Cook  v.  The  Champlain  Trans. 
Co.  1  Denio,  91 ;  La  Sola  v.  Holbrooke  4  Paigre,  173 ;  Poi- 
ie7i  V.  HoUamj  17  John.  92.)  I  do  not  think  that  leasing 
premises  to  another,  reserving  rent  with  such  an  unsafe  build- 
ing thereon,  discharges  the  liability  of  the  owner.  Whether 
it  does  or  does  not,  however,  is  not  material  here,  as  the  de- 
fendant in  this  case  agreed  to  keep  the  building  in  repair. 

It  is  objected  that  it  was  only  for  hotel  purposes  that  he 
agreed  to  keep  in  repair.    That  contract  fully  covers  this 
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case.  They  were  not  in  sufficient  repair  for  hotel  purposes, 
when  they  could  not  stand  up  in  ordinary  weather. 

I  see  no  error  in  the  charge  of  the  judge.  The  plaintiff 
could,  no  doubt,  be  in  the  lawful  possession  of  the  premises 
leased  to  Finney  without  any  covenant  in  writing  from  the 
defendant,  the  owner.  He  was  in  the  actual  occupation  there- 
of. He  had  the  consent  of  Finney,  the  lessee  of  the  defend- 
ant, to  be  in ;  he  had  the  actual  consent  of  the  defendant  to 
be  in,  also,  but  he  had  no  written  consent  As  to  whom 
then  was  he  a  wrongdoer  ?  It  is  not  ot  the  slightest  conse- 
quence that  the  lease  provided  that  the  lessee  should  not 
underlet  without  the  consent  in  writing  of  the  lessor.  This 
was  an  action  upon  the  lease,  and  this  plaintiff  was  no  party 
to  the  lease.  Surely,  by  the  consent  of  all  the  parties  inter- 
ested, he  could  get  into  the  lawful  possession  and  occupation 
of  the  premises.  He  had  all  that,  as  the  jury  have  found, 
and  as  the  evidence  proved. 

Kor  do  I  think  the  judge  committed  any  error  in  refusing 
to  charge  as  requested ;  and  I  think  the  remarks  already  made, 
if  correct,  show  that  he  could  not  be  required  so  to  charge. 

A  new  trial  is  denied,  and  judgment  ordered  upon  the 
verdict. 

[Albany  Gbkbbal  Tebx,  May  2, 1861    Ttckham^  Mitter  and  Ingtiikt  Jm- 

tiCM.] 
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Elizabeth  Niyeb  vs.  Danisl  W.  Niyeb. 

In  an  action  for  a  wUlAil  and  wrongftil  injury  to  the  plaintiff's  property^ 
and  for  wrongfully  and  willfully  depriTing  her  of  the  use  of  certain  parti 
'  thereof,  the  defendant  is  liable  to  be  arrested  and  imprisoned  upon  exe« 
cation. 

THIS  was  an  appeal  from  an  order  made  at  a  special  term 
refusing  to  set  aside  a  ca.  sa.  issuli  against  the  defendant. 

-4.  B.  VoorheeSy  for  the  motion. 

Ira  Shafer  and  J.  Lawton^  opposed. 

By  the  Court,  PECKHAif,  J.  The  motion  is  made  npon 
the  ground  that  the  defendant  is  not  liable  to  be  imprisoned 
upon  an  execution  in  this  case.  The  complaint  is  for  a 
willful  and  wrongful  injury  to  the  plaintiff's  property  which 
she  obtained  under  the  will  of  her  father^  and  for  wrongfully 
and  willfully  depriving  her  of  the  use  of  certain  parts  of 
such  property.  The  complaint  sets  forth  the  will  of  her 
father,  the  injuries  complained  of,  and  then  asks  that  the 
rights  and  interests  of  the  parties  to  this  action  under  said 
will^  (the  defendant,  her  brother,  being  a  deyisee  therein,) 
may  be  adjudged  and  determined  ;  that  the  defendant  may 
be  required  to  remove  certain  obstructions  he  had  interposed 
to  her  proper  use  of  her  property ;  that  an  injunction  issue 
against  him,  enjoining  him  from  interfering  therewith,  and 
for  judgment  for  an  injunction  and  for  damages  to  $500  for 
the  said  injuries,  &c. 

The  complaint  sets  up  no  alleged  doubt  or  difference  be- 
tween the  parties  as  to  their  true  rights  under  said  will ;  it 
presents  no  question  of  doubt,  and  it  makes  no  allegation 
that  the  defendant  did  what  he  did  under  a  claim  or  pretense 
that  he  had  the  right  so  to  do  under  said  will.  On  the  con- 
trary, all  the  allegations  on  that  subject  are  that  he  did  the 
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wrongs  willfully,  wroAgfuUy  and  illegally.  The  graramen 
of  the  action  is  the  wrong  done  to  the  plaintiff's  property. 
There  is  bat  one  count,  and  that  asks  redress  for  past  wrongs 
and  protection  for  the  future.  Lambert  v.  Snow,  (17  How. 
517,)  has  no  application  to  such  a  case.  There,  there  were 
two  distinct  causes  of  action,  for  one  of  which  the  defendant 
could  be  held  to  bail  and  not  for  the  other.  Here  are  not 
two  causes  of  action.  The  action  is  substantially  for  injuries ; 
willful  injuries  to  the  plaintiff's  property. 

Nor  have  the  other  cases  cited  by  the  defendant's  counsel 
any  legitimate  bearing  here.  (32  Barb.  83.  1  Hilly  225. 
7  id.  182.  2  Cowen^  282.)  This  case  comes  within  Old 
plain  provision  of  the  code  (§  179)  for  injuring  property. 

The  order  appealed  from  is  affirmed,  with  $10  costs. 

[Albant  GbitbbjUi  TebXj  December  5, 1864.  Tkhham^  JUiUer  and  LtgdiU, 
Jnstioes.] 


43b      412      Dubois  and  others,  executors,  &c.,  vs.  Sabah  E.  Sands, 
8^  ^2!523  guardian,  and  others. 

Although  the  surrogate's  court  is  one  of  special  and  limited  jurisdiction,  and 
can  only  exercise  such  power  as  the  statute  confers,  yet  the  authority  to 
do  certain  acts,  or  to  exert  a  certain  degree  of  power,  need  not  be  given 
in  express  words,  but  may  be  fairly  inferred  from  the  general  language  of 
the  statute ;  or,  if  it  be  necessary,  to  accomplish  its  objects,  and  to  the 
just  and  useful  exerdse  of  the  powers  which  are  expressly  given,  it  may 
be  taken  for  granted. 

The  surrogate  being  authorized  by  the  revised  statutes  to  direct  and  control 
the  conduct,  and  settle  the  accounts,  of  executors  and  administrators ;  to 
enforce  the  payment  of  debts  and  legacies ;  and  to  administer  Justice  in 
all  matters  relating  to  the  affairs  of  deceased  persons  according  to  the 
provisions  of  the  statutes  of  this  state ;  he  has  ample  authority  to  compel 
executors  to  perform  their  duty  by  expending,  for  the  benefit  of  infant 
legatees,  the  interest  of  a  sum  of  money  intrusted  to  them  for  that  pur« 
pote,  by  the  tealaton 
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IN  March,  1861,  Richard  Dubois,  of  Ulster  county,  New 
York,  died,  leaving  among  other  children  Sarah  E.  Sands, 
the  respondent,  and  three  grandchildren,  Ann  Eliza,  Mary 
Ellen  and  John  D.,  the  children  of  his  aforesaid  daughter, 
and  leaving  a  will  which  was  admitted  to  probate  by  the 
surrogate  of  the  county  of  Ulster,  September  22,  1862, 
bequeathing  to  said  grandchildren  the  sum  of  $1800,  to 
be  paid  to  them  or  the  survivor  or  survivors  on  their  mar- 
rying, or  arriving  at  the  age  of  twenty-one  years.  The 
executors  were  directed  to  expend  for  the  benefit  of  said  chil- 
dren the  interest  of  said  legacy,  yearly,  as  their  necessities 
should  require.  Ann  Eliza  is  dead.  John  P.  Dubois  and 
others  were  appointed  executors  by  said  will. 

On  the  19th  of  December,  1863,  Sarah  E.  Sands,  the 
respondent,  was  duly  appointed  by  the  surrogate  of  New 
York  county  the  general  guardian  of  the  said  Mary  Ellen 
and  John  D.  Sands,  and  subsequently  demanded  of  the  said 
executors  the  income  of  the  legacy  given  to  her  children, 
which  they  refused  to  pay. 

A  citation  was  issued  by  the  surrogate  of  Ulster  county, 
requiring  the  executors  to  account  and  pay  over  the  legacy. 
After  a  contest  and  hearing  of  the  parties,  in  which  the  exec- 
utors admitted  a  sufficiency  of  assets,  the  surrogate  decreed 
the  payment  of  the  interest  of  said  legacy,  at  the  rate  of  six 
per  cent,  into  the  surrogate's  court  for  the  benefit  of  said 
minor  children.  From  said  decree  the  executors  appealed. 
The  points  material  to  be  considered  are  discussed  in  the 
opinion. 

W.  Farrington  and  H.  A.  Nelson,  for  the  appellants, 

A.  O.  Hull  and  D,  Ketchum,  for  the  respondents. 

By  the  Court,  Milleb,  J.  I  think  that  the  question  put 
to  the  petitioner,  when  examined  as  a  witness,  as  to  whether 
her  father  had  money  in  his  possession  belonging  to  her  at 
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the  time  the  advancements  were  made  for  the  children,  and 
whether  those  advancements  were  made  out  of  her  own 
money,  was  a  proper  one  and  admissible.  The  petitioner 
was  not  examined  on  her  own  behalf,  but  on  behalf  of  the 
infant  legatees  whom  she  represented,  and  was  a  competent 
witness  to  the  facts  testified  to  by  her,  under  section  399  of 
the  code ;  and  the  evidence  was  not  within  the  prohibition 
therein  contained. 

The  evidence  offered  to  prove  that  the  deceased  deposited 
the  amount  of  the  legacy  in  the  savings  bank,  and  so  declared 
at  the  time  of  making  the  deposit,  was  not  admissible.  It 
involved  a  verbal  declaration  of  the  deceased  which  was  not 
competent  to  contradict  or  to  control  the  written  provisions 
of  the  will.  Even  if  admitted,  I  do  not  discover  that  it 
would  have  had  any  very  material  or  important  bearing 
upon  the  subject  matter  of  the  proceedings. 

I  see  no  objection  to  the  form  of  the  decree  in  requiring 
the  interest  to  be  paid  up  to  the  date  of  the  decree.  Nor  is 
it  of  any  consequence  that  the  decree  does  not  provide  for 
commissions  to  the  executors.  These  can  be  allowed  upon  a 
final  accounting,  and  there  is  nothing  to  show  that  they  were 
claimed  on  the  hearing.  No  exception  appears  to  have  been 
taken  to  the  decree  on  this  account,  or  in  consequence  of  the 
provision  as  to  the  time  when  the  interest  should  be  com- 
puted, and  perhaps  it  is  too  late  to  urge  these  points  now. 

As  the  executors  had  not  paid  over  the  interest,  as  required 
by  the  will,  I  am  inclined  to  think  that  costs  were  properly 
chargeable  against  them.  There  was  some  evidence  to  show 
•a  request  to  pay,  and  as  costs  are  somewhat  discretionary  in 
cases  of  this  kind,  I  do  not  think  that  we  are  authorized  to 
hold,  under  the  circumstances  existing,  that  the  surrogate 
has  abused  his  discretion  in  this  respect. 

I  also  think  that  the  surrogate,  in  his  decree,  very  prop- 
erly reserved  the  question  as  to  the  deductions  of  any 
advancements  and  expenditures  made  by  the  deceased  for 
the  support  and  maintenance  of  the  infants  during  his  life, 


ALBANY-DEGEMBEB,  1864.  415 

Dabois  p.  Sands. 

until  the  determination  of  the  suit  in  the  supreme  court 
The  testimony  of  Mrs.  Sands  showed  that  these  expenses 
were  to  be  dedacted  from  the  moneys  belonging  to  her, 
which  the  testator  had  in  his  possession,  and  that  an  action 
was  pending  in  the  supreme  court  against  the  executors  to 
recover  a  balance  due  her  on  account  of  them.  Those 
expenses  were  a  proper  offset,  and  could  be  deducted  from 
the  claim  of  Mrs.  Sands.  And  if  not  deducted  they  would, 
under  the  surrogate's  decree,  be  a  proper  claim  in  abatement 
upon  the  principal  or  excess  of  interest,  in  case  the  result  of 
said  suit  should  evince  that  any  abatement  was  proper.  In 
this  particular  the  decree  was  quite  as  favorable  to  the  exec- 
utors as  the  testimony  warranted,  and  I  see  no  ground  of 
complaint. 

This  brings  me  to  a  consideration  of  the  only  question 
remaining  in  the  case.  In  behalf  of  the  appellants  it  is 
insisted  that  the  surrogate's  court  did  not  possess  any  juris- 
diction and  that  the  power  claimed  and  exercised  was  not 
among  thosd  conferred  upon  him  by  law.  The  surrogate's 
court  is  one  of  special  and  limited  jurisdiction,  and  can  only 
exercise  such  power  as  the  statute  confers.  The  authority, 
however,  to  do  certain  acts,  or  to  exert  a  certain  degree  of 
power,  need  not  be  given  in  express  words,  but  may  be  fairly 
inferred  from  the  general  language  of  the  statute ;  or  if  it  be 
necessary  to  accomplish  its  objects,  and  to  the  just  and  use* 
fal  exercise  of  the  powers  which  are  expressly  given,  it  may 
be  taken  for  granted.  (Seaman  v.  Duryea,  10  Barb.  523. . 
See  also  Cleveland  v.  Whitony  31  id.  546.) 

The  surrogate  is  authorized  by  the  revised  statutes  to 
direct  and  control  the  conduct  and  settle  the  accounts  of 
executors  and  administrators,  (2  B.  S.  220,  §  1,  sub.  3 ;)  to 
enforce  the  payment  of  debts  and  legacies,  (Id.  sub.  4 ;)  to 
administer  justice  in  all  matters  relating  to  the  affairs  of 
deceased  persons,  according  to  the  provisions  of  the  statutes 
of  this  state,  (Id.  stib.  6.)  Under  and  by  virtue  of  these 
enactments  I  think  there  is  ample  authority  to  compel  the 
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appellants  to  perform  their  duty  by  expending  for  the  benefit 
of  the  testator's  grandchildren  the  interest  of  the  fund  .vhich 
had  been  entrusted  in  their  hands  for  that  purpose.  If  thqr 
failed  to  do  this  as  the  will  provided,  (and  the  evidence  upon 
the  hearing  etablished  that  they  had  expanded  nothing  for 
the  benefit  of  these  infants,)  then  there  was  authority  with 
the  surrogate  to  compel  them  to  execute  the  provisions  of  the 
will.  He  had  the  right  to  direct  and  control  their  conduct  in 
this  respect,  by  enforcing  the  pajinent  of  so  much  of  the 
legacy  as  remained  due  and  unpaid,  and  thus  '^administer 
justice''  in  regard  to  it.  It  is  no  objection  to  compelling 
payment  of  the  interest  as  the  will  provided,  that  they  were 
intrusted  with  the  expenditure  of  the  money.  It  is  quite 
sufficient  that  the  executors  neglected  to  expend  it  as  re- 
quired and  directed,  to  authorize  the  surrogate  to  act  in  the 
premises  and  compel  them  to  pay  over. 

A  remedy  lies  for  thus  failing  to  perform  a  plain  and  posi- 
tive duty,  and  even  although  the  executors  might  be  made 
liable  in  an  equitable  action  instituted  in  the  sttpreme  court 
for  that  purpose,  yet  it  by  no  means  follows  that  the  surro- 
gate is  deprived  of  jurisdiction.  It  is  obvious  that  the  pow- 
ers of  the  surrogate,  as  defined  by  statute,  were  not  intended 
to  exclude  cases  like  the  one  at  bar. 

The  revised  statutes,  as  originally  adopted,  upon  a  final 
accounting,  only  ousted  the  surrogate  of  jurisdiction  over  the 
accounts  of  executors,  when  the  latter  were  liable  to  account 
to  a  court  of  equity  by  reason  of  any  trust  expressly  created 
by  a  last  will  and  testament.  (2  B.  S,  94,  §  66.)  This  was 
subsequently  provided  for  by  an  amendment  of  section  sixty- 
six,  (Laws  of  1850,  p.  587,)  which  authorized  testamentary 
trustees  to  settle  their  accounts  before  the  surrogate,  and 
thus  the  jurisdiction  of  the  surrogate  was  enlarged  in  this 
respect, 

Willard^  in  his  work  on  EoaecutorSy  at  p.  36,  after  citing 
the  provisions  of  the  revised  statutes  (vol.  2,  p.  220,  §  1) 
before  referred  to,  employs  the  following  language  in  regard 
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to  them:  ''The  foregoing  specification  of  powers  does  not 
comprise  a  jurisdiction  over  express  trusts,  but  leaves  them 
to  be  executed  as  formerly  by  a  court  having  jurisdiction  in 
equity.  In  one  sense  every  executor  is  a  trustee  for  the  l^;a- 
tees  and  next  of  kin.  Over  Qrdinary  cases  of  such  trusts 
jurisdiction  is  conferred  by  the  foregoing  statute.  But  tbero 
are  other  trusts  not  there  provided  for/'  (See  also  Olover  r. 
HoUey,  2  Brad/.  291.) 

Whatever  trust  may  have  been  created  by  the  testator's 
^U  was  but  an  ordinary  case  of  trust,  in  reference  to  which 
the  surrogate  had  jurisdiction.  It  certainly  did  not  estab- 
lish an  express  trust.     (3  Ji.  S,  5th  ed,  16.) 

In  my  opinion  the  surrogate  had  power  to  entertain  the 
proceedings  instituted  before  him,  and  to  make  a  decree  in 
the  premises ;  and  in  this  respect  he  has.  not  exceeded  his 
jurisdiction.  As  no  error  appears  to  have  been  committed 
in  the  proceedings,  it  follows  that  they  must  be  affirmed^ 
with  costs. 

[Albavt  Gbitbral  Tebm,  December  6, 1864.  Ftekkmn,  Jtitter  and  I^M^ 
Jostices.] 


JBdwabd  Cluett,  guardian  of  Mary  E.  Cluett  and  othen^ 
appellant^  vs.  Cathabiks  Matticb^  respondent. 

No  gaardian  of  an  infant  who  Ufwta  rnidueryi  or  tpmjic  legaU$j  is  entitled  to 
letters  of  administration  with  the  will  annexed,  in  preiference  to  the  wfdow 
ct  the  testator. 

THIS  appeal  is  from  an  order  of  the  surrogate  of  the  county 
of  Bensselaer,  appointing  the  respondent,  Catharine  Mat- 
tice,  administratrix^,  &c.,  with  the  will  ani^exed,  of  Joseph 
C.  Mattice,  deceased.    Joseph  C.  Mattice  made  his  last  will 
and  testament  on  the  27th  day  of  January,  1803,  and  therein 
Vol.  XLIIL  27 
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appointed  his  wife  Dorcas  sole  executrix  thereof,  and  guardian 
of  his  children.  She  died  in  October,  1857.  The  testator 
married  the  respondent  in  1863,  and  died  in  July,  1864, 
leaving  the  said  will  unrevoked,  and  leaving  him  surviving 
the  respondent,  his  widow,  and  four  children,  all  of  whom 
are  minors.  Mary  E.,  one  of  said  children,  married  the 
appellant  who  has  been  appointed  the  general  guardian  of 
all  the  said  minors. 

The  property  of  the  testator  amounted  to  $19,000.  Only 
$3000  of  which  is  disposed  of  by  the  will,  which  has  been 
proved  as  a  will  of  real  and  personal  estate.  The  respondent 
applied  for  letters  of  administration  with  the  will  annexed, 
and  the  appellant,  as  guardian,  also  applied  for  such  letters. 
The  surrogate  appointed  the  respondent,  and  the  said  guar- 
dian appealed  to  this  court  from  the  order  of  the  surrogate. 

Nelson  Davenport,  for  the  appellant. 

John  Moran  and  D.  L.  Seymour,  for  the  respondent. 

By  the  Court,  Inoalls,  J.  The  material  question  to  be 
decided  upon  this  appeal  is,  whether  the  surrogate  decided 
correctly,  that  the  respondent  was  by  law  entitled  to  such 
letters  of  administration,  in  preference  to  the  appellant,  as 
such  guardian.  The  revised  statutes  (vol.  2,  page  71,  §  3, 
JSdm.  ed.)  expressly  declare  that  all  persons  under  the  age  of 
twenty-one  years  are  incompetent  to  serve  as  executors.  The 
same  statute  (p.  77,  §  32,)  provides  that  no  letters  of  admin- 
istration shall  be  granted  to  any  person  who  is  under  the  age 
of  twenty-one  years.  Section  14  provides  as  follows:  "If 
all  the  persons  named  in  the  will  as  executors  shall  renounce, 
or  after  summons  issued  and  served  as  aforesaid  shall  neglect 
to  qualify  or  shall  be  legally  incompetent,  then  letters  testa- 
mentary shall  issue;  and  administration  with  the  will  an- 
nexed be  granted,  as  if  no  executors  were  named  in  such 
will,  to  the  residuary  legatees,  or  some  or  one  of  them,  if 
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there  be  any ;  if  there  be  none  that  will  accept,  then  to  any 
principal  or  specific  legatee,  if  there  be  any ;  if  there  be  none 
that  will  accept,  then  to  the  mdow  and  next  of  kin  to  the 
testator,  or  to  any  creditor  of  the  testator,  in  the  same  man- 
ner and  under  the  like  regulations  and  restrictions  as  letters 
of  administration  in  cases  of  intestacy."  Although  this  case 
does  not  seem  to  come  within  the  strict  letter  of  this  provi- 
sion of  the  statute,  yet  I  am  inclined  to  think  it  is  within 
its  spirit  and  intention ;  otherwise  it  is  unprovided  for,  which 
latter  contingency  I  am  not  inclined  to  adopt,  as  it  leads  to 
speculations  which  are  vague  and  unsatisfactory.  I  think 
the  above  construction  justified.  (The  People  v.  Utica  Ins. 
Company y  15  John.  380.  Smith's  Com.  on  Con.  of  StatiUes, 
§§  523,  695,  511,  701,  703.  Bice  v.  Mead,  22  How.  449. 
White  V.  Wager,  32  Barb.  253.) 

In  this  case,  there  was  no  executor  living  at  the  death  of 
the  testator;  and  the  legatees  named  in  the  will  are  all 
minors,  and  as  such  incompetent  to  act  either  as  executors 
or  administrators  in  any  case. 

Section  33  of  the  same  statute  provides:  '^If  any  person 
who  would  otherwise  be  entitled  to  letters  of  administration, 
as  next  of  kin,  or  to  letters  of  administration  with  the  will 
annexed,  as  residuary  or  specific  legatee,  shall  be  a  minor, 
such  letters  shall  be  granted  to  his  guardian,  being  in  all 
other  respects  competent,  in  preference  to  creditors  or  other 
persons,'*  There  are  no  residuary  or  specific  legatees  named 
in  the  will  of  Joseph  C.  Mattice,  and  all  the  legatees  are 
minors  and  no  creditor  applied  for  such  letters.  The  words 
*^ other  persons*'  have  received  judicial  construction.  In 
Wickwire  v.  Chapman,  (15  Barb.  304,)  Johnson,  J.  after 
alluding  to  various  provisions  of  the  statute,  including  sec- 
tion 23,  remarks,  '^  The  result  of  the  various  provisions  is  to 
give  the  guardian  of  infants  a  prior  right,  over  creditors 
of  the  estate  and  other  persons  having  no  right  to  share  in 
the  estate,  and  not  over  any  of  the  relatives  mentioned  ia 
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flection  27,  whatever  may  be  the  sex  or  d^ree  of  kindred  of 
the  minor/'  Section  27  expressly  names  the  widow  as  one 
of  the  relatives,  and  gives  her  a  preference  over  all  others. 
I  think  the  case  last  cited  establishes  a  principle  which  bears 
npon  the  case  at  bar.  In  that  case  the  question  was  whether 
a  grandchild,  being  a  male  and  an  in&nt,  was  entitled  by 
his  guardian  to  letters  of  administration  in  preference  to  a 
grandchild  who  was  a  female  of  the  age  of  twenty-one  years. 
And  the  court  held  that  the  adult  was  entitled  to  preference 
over  the  infant,  who  being  a  male,  but  for  such  infancy, 
would  have  been  preferred.  In  this  case  the  question  is, 
whether  the  widow  is  entitled  to  preference  over  the  infant 
children.  I  think  the  reasoning  of  the  learned  justice  in  the 
case  last  cited,  which  seems  entirely  satisfactory,  in  connec- 
tion with  a  review  of  the  various  provisions  of  the  statute 
bearing  upon  this  question,  lead  to  the  conclusion  that  no 
guardian  of  an  infant  who  is  not  a  residuary  or  specific 
legatee,  is  entitled  to  letters  of  administration  with  the  will 
annexed,  in  preference  to  the  widow  of  the  testator.  The 
surrogate  properly  awarded  the  letters  to  the  respondent,  and 
the  order  must  be  a£Srmed,  with  costs  to  be  paid  out  of  the 
estate. 

[Albaitt  Obhibal  Tbbm,  December  6, 1864.    Ftekham,  MOUr  and  Jii^«tti, 
JutUees.] 
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Mapks,  executor  &c.  vs.  Ttlkr. 

A  testator,  by  his  will  executed  in  1858,  gave  and  bequeathed  to  hfscfaildrai 
therein  named,  all  his  property,  real  and  personal,  which  should  remain 
after  payment  of  debUi.  He  then  provided  that  his  executors  should  rent 
his  farm  for  a  period  not  exceeding  ten  years  and  until  his  youngest  son 
should  arrive  at  majority,  and  divide  the  proceeds  in  equal  shares  among 
the  ))ersons  named.  The  will  then  contained  the  fbllowing  providon : 
"  After  the  expiration  of  the  ten  years  when  my  youngest  son,  the  said 
C.  F.  shall  come  of  age,  then  the  said  property  shall  be  sold  and  the  pro- 
ceeds equally  divided  amongst  my  heirs  mentioned  before  in  this  my  will." 
The  youngest  son  having  arrired  at  the  age  of  twenty-one  years ;  MM 
that  the  executor  was  not  authorised  to  sell  and  convey  the  real  estatOi* 
for  the  purpose  of  dividing  the  proceeds  among  the  heirs. 

THIS  IS  an  application  to  this  court  to  obtain  construction 
of  the  last  will  and  testament  of  Amos  Tyler,  deceased, 
and  direction  as  to  its  execution ;  which  application  is  made 
pursuant  to  §  372  of  the  code.  The  will  was  executed  on 
the  10th  day  of  September,  1853,  and  the  testator  therein 
appointed  Paul  N.  Tyler  and  Sylvester  Mapes  executors 
thereof.  Since  the  execution  of  the  will  Paul  N.  Tyler  has 
died,  leaving  the  said  Sylvester  Mapes  sole  surviving  execu- 
tor, who  makes  this  application  to  ascertain  whether  as  such 
executor  he  is,  by  the  will,  empowered  to  sell  and  convey 
the  real  estate  of  which  said  Amos  Tyler  died  seised.  By 
the  will  the  testator  gives  and  heqtieaths  to  his  children 
therein  named,  all  his  property  real  and  personal  which 
should  remain  after  payment  of  debts.  He  then  provides 
that  his  executors  shall  rent  his  farm  for  a  period  not  ex- 
ceediDg  ten  years  and  until  his  youngest  son  should  arrive 
at  majority,  and  divide  the  proceeds  in  equal  shares  among 
the  persons  named.  The  will  contains  the  following  pro- 
vision: "After  the  expiration  of  the  ten  years  when  my 
youngest  son,  the  said  Chauncey  Tyler,  shall  come  of  age, 
then  the  said  property  shall  be  sold  and  the  proceeds  to  be 
equally  divided  amongst  my  heirs  mentioned  be/ore  in  this 
my  tcilL    The  youngest  child  has  arrived  at  the  age  of 


^2Z  CASES  IN  THE  SUPREME  COURT. 

Mapes  r.  Tyler. 

twentj-one  years^  and  the  executor  desires  to  sell  the  said 
real  estate  and  divide  the  proceeds^  if  he  has  power  to  do  so 
nnder  the  will. 

A.  C.  Niven,  for  the  executor. 

D.  O.  Starr f  for  the  defendant. 

Sy  the  Court,  Ikgallb,  J.  The  will  does  not  in  terms 
direct  the  executors  to  sell  the  real  estate,  and  the  question 
presented  is,  whether  they  take  that  power  by  implication, 
which  is  the  only  question  to  be  determined  in  this  case.  If 
the  testator  had  merely  directed  a  sale  of  the  real  estate  and 
a  distribution  of  the  proceeds,  although  he  omitted  to  desig* 
nate  the  executors  as  the  persons  who  should  make  such  sale, 
yet,  by  implication,  the  authority  to  sell  would  have  vested 
in  the  executors.  (Meahinga  v.  Cromwell ^  5  N.  T.  Rep. 
136;  Willard  on  Seal  Estate,  p.  261;  Williams'  Execu- 
tors,  p.  SJ^,) 

The  doubt,  which  arises  in  this  case,  as  to  the  author- 
ity of  the  executors  to  make  the  said  sale,  is  created  hy  the 
absolute  devise  of  the  real  estate  to  the  persons  named  in 
the  will ;  and  it  is  certainly  a  grave  question  whether  in 
such  case  the  authority  to  sell  by  the  executors,  can  be  im- 
plied, where  they  are  not  expressly  named  as  the  donees  of 
the  power.  When  real  estate  is  directed  to  be  sold,  and  the 
proceeds  divided,  the  fund,  by  equitable  conversion,  becomes 
money  that  the  testator  gives,  and  not  land ;  and  hence  the 
executor  is  authorized  to  distribute  the  same,  under  the 
general  authority  which  he  possesses  to  pay  debts  and  legacies. 
(  Willard  on  Heal  Estate,  p.  261 ;  Meahings  v.  Cromwell, 
5  N.  Y.  Rep,  139.)  But  where,  as  in  this  case,  the  land  is 
expressly  devised  to  persons  named  and  competent  to  take 
under  the  will,  no  such  equitable  conversion  occurs.  I  un- 
derstand this  distinction  to  be  clearly  recognized  in  Meahings 
▼.  Cromwell,  a^ove  cited.    In  that  case  there  was  no  devise 
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of  the  land,  but  merely  a  direction  that  after  the  death  of 
the  wife  of  the  testator  the  land  should  be  sold  and  the  net 
proceeds  equally  divided  between  the  persons  named.  And 
it  was  held  that  the  executors  took  by  implication  a  power 
to  sell  and  divide  the  proceeds.  Buggies,  J.  says  at  page 
138,  '^  there  was  no  devise  of  the  land  to  these  persons^  or  to 
any  one  else.  As  devisees  they  took  the  price  of  the  land, 
and  not  the  land  itself."  At  page  141,  ^^In  Patton  v.  Run," 
daily  (1  Jacob  &  Walker^  189,)  the  estate  was  devised  to 
the  children  of  the  testator,  and  on  that  ground  it  was  held 
that  a  power  to  the  executors  could  not  be  exercised  by  im- 
plication." 

In  the  case  of  Patton  v.  Rundally  the  master  of  the  rolls, 
at  page  196,  remarks:  ^'It  would  not  follow  that  it  would 
by  implication  transfer  the  estate  from  the  children  in  whom 
it  was  vested :  that  would  be  beyond  any  of  the  other  cases. 
Before  an  implication  is  raised  there  must  be  an  absence 
of  exprsss  devise^  and  in  opposition  to  a  devise  it  could 
never  be  raised" 

I  have  been  unable  to  find  a  case  where  the  land  was 
devised  to  others,,  in  which  it  has  been  held  that  executors 
were,  by  implication,  vested  with  power  to  sell  for  the  pur- 
pose of  distribution.  The  case  of  Meetings  v.  Cromwell, 
certainly  does  not  question  the  soundness  of  the  principle 
decided  in  Patton  v.  Rundally  but  draws  a  very  clear  dis- 
tinction between  the  two  cases.  In  one  there  was  a  devise 
of  the  land  to  the  children  of  the  testator ;  in  the  other 
there  was  no  such  devise,  but  merely  a  direction  to  sell  the 
land  and  divide  the  proceeds. 

It  is  insisted  that  the  first  clause  of  the  will  does  not 
amount  to  a  devise  of  the  land,  but  merely  prescribes  the 
share  which  each  was  to  receive.  I  can  not  adopt  that  con- 
struction, as  it  does  violence  to  the  language  used,  and  in- 
dulges an  unwarrantable  latitude  of  construction.  It  is  an 
unquestionable  rule  in  the  construction  of  a  will,  that  the 
intention  of  the  testator^  as  gathered  from  the  whole  instra^ 
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xnent,  is  to  control ;  but  that  rule  is  subject  to  the  limita- 

tioD,  that  in  giving  such  construction,  the  law  must  not  be 

Tiolated,  as  it  is  far  more  tolerable  that  one  estate  suffer  the 

>f -"'^'^^^flWsmeBt  occasioned  hy  a-  will  so  inartificialljr  drawa 

to  carry  out  even  the  obvious  intention  of  the  t4?s- 

that  a  principle  of  law  should  be  warped  or  directly 

>ied  t(l|  meet  the  necessity  of  a  particular  case.    If  tlie 

TieYflQpipifBsed  are  correct,  it  follows  that  the  executor  is  not 

^\  wKnorused  to  sell  and  convey  the  real  estate  in  question. 

^. .     v' 

*"      "  Judgment  accordingly. 

[ Albaitt  GsirsBAL  Tbxm,  Peoember  5, 1864.    JPtekham,  Uittir  and  JngtOiB 
JnstloM.] 


BuBHAKS  and  others  vs.  Haswell,  surviving  Executor  &c 
of  Henry  Burhans,  deceased. 

If  a  paper  purporting  to  be  a  codicil  to  a  wiU  is  not  ezecnted  with  tlie  form- 
alties  required  by  law,  the  fact  that  the  same  has  been  presented  to  the 
surrogate,  with  the  will,  evidence  received  in  regard  to  it,  and  the  paper 
recorded  by  the  surrogate  in  connection  with  the  will,  will  not  add,  in  any 
way  to  its  force  and  validity  as  a  codicil. 

If  such  a  paper  be  defective  and  informal  In  all  the  essential  particulars 
which  constitute  a  legal  testamentary  disposition  of  property,  the  surro- 
gate has  no  authority  to  act  upon  such  a  case ;  and  though  he  formally 
admits  the  paper  to  probate,  as  a  codicil,  this  will  not  add  to  its  legality. 
Ftr  Mil  LBS,  J. 

IHiere  heirs  have  called  executors  to  an  account  and  the  account  has  been 
rendered  upoix  the  basis  of  a  paper  claimed  to  be  a  codicil  to  the  will,  and 
they  have  received  money  under  its  provisions  and  by  color  of  the  same  as 
a  valid  instrument,  whether  they  are  not  estopped  from  questioning  its 
validity,  or  avoiding  its  effect  as  a  part  of  the  will  of  the  testator  %    Quttre. 

Whether  the  children  of  one  of  the  heirs,  after  having  claimed  and  obtained 
from  the  executors  the  proceeds  of  a  legacy  given  to  such  heir  and  his 
children,  by  the  codicil,  are  in  a  situation  to  repudiate  the  alleged  codicil, 
altogether  7    Qtusre. 

In  182S  B.,  being  the  owner  of  three  farms,  called  the  homestead,  the  N. 
ftnu,  and  tBe  W.  &rm,  the  hitter  being  occupied  by  bis  son  H.  who  was 
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QoUirifty  and  addicted  to  intemperate  habits,  made  and  executed  his  win, 
bj  which  he  derised  the  N.  farm  to  his  son  D.  for  life,  remainder  to  hit 
children.  In  case  D.  should  die  leafing  no  issae,  the  remainder  was  detised 
to  the  executors  in  trust  to  sell  the  same,  and  as  to  one-third  of  the  net 
proceeds,  they  were  direoied  to  "  put  out  and  keep  out "  the  same  at  Inter- 
est, said  interest  to  be  applied  to  the  support  of  his  son  H.  duHng  his  life, 
and  upon  his  death  and  the  arrival  of  his  daughter  T.  to  the  age  of  eighteen 
years,  the  principal  and  any  remaining  interest  was  to  be  equally  divided 
among  tho  surriring  children  of  H.,  share  and  share  alike/  The  teHator 
devised  the  W.  farm,  also,  to  his  executors,  in  trust,  with  directions  to  sell 
the  same,  invest  the  proceeds  and  apply  the  interest  to,  or  towards,  thft  main- 
tenance of  his  son  H.  and  the  education  of  his  children ;  and  when  Tl 
should  reach  the  age  of  eighteen  the  proceeds  were  to  be  divided  among 
the  living  children  of  H.,  share  and  share  alike.  The  testator,  in  his  life- 
time, sold  and  conveyed  the  W.  farm  to  one  8.,  receiving  back  from  8.  a 
reconveyance  of  about  nine  acres,  including  the  house  where  H.  resided. 
In  September,  1826,  the  testator  gave  directions  to  the  attorney  who  had 
drawn  the  will,  to  have  a  codicil  drawn,  to  provide  for  the  case  of  selling 
the  W.  farm.  A  memorandum  was  accordingly  drawn  up  by  the  attorney, 
in  the  absence  of  the  will,  but  never  executed  by  the  testator,  to  the  effect 
that  instead  of  the  "  legacy  and  devise  "to  the  children  of  H.  the  execu- 
tors should  pay  the  interest  of  the  sum  of  $3000  towards  the  support  of 
him  and  his  family,  and  if  that  should  be  inefficient,  that  the  executors 
appropriate  so  much  of  the  principal  as  might  be  necessary ;  and  that 
after  the  death  of  H.  the  executors  pay  and  divide  the  said  sum  of  $8000, 
or  so  much  thereof  as  should  remain,  to  and  amongst  such  of  the  children 
of  H.  as  might  be  living  at  the  time  of  his  decease ;  to  be  divided  in  the 
proportions  therein  specified. 

The  testator  died  in  1826,  leaving  three  sons,  J.,  D.  and  H.  and  one  daughter, 
M.  D.  died  in  1861  without  issue,  upon  which  the  remainder  in  the  N. 
ikrm,  devised  to  his  heirs,  went  to  the  executors  in  fee,  subject  to  the  trust 
In  1868  the  surviving  executor  of  B.  sold  the  N.  farm,  for  the  sum  of 
19,618.18,  which,  together  with  the  sum  of  $800,  the  gross  rent  for  two 
years,  constituted  the  fund  distributed  by  the  surrogate  by  the  decree 
appealed  from. 

Mtid  that,  assuming  that  the  alleged  codicil  was  to  be  considered  a  valid 
paper  in  the  disposition  of  the  testator's  estate,  the  proper  construction 
of  it  was  that  the  testator  did  not  intend,  by  it,  to  modify  or  change  his 
original  will  any  further  than  was  required  in  consequence  of  the  sale 
made  by  him  of  the  W.  farm ;  and  that  he  designed  merely  to  make  a 
provision  for  his  son  H.,  and  his  children,  in  place  of  the  devise  of  that 
farm  which  he  had  previously  made  for  their  benefit,  without  interfering 
with  the  remaining  provisions  of  his  will. 

Bdd  dW,  that  such  codicil  not  having  been  executed  by  the  testator,  nor 
lormerly  declared  to  be  a  codicil  to  his  will,  nor  having  any  subscribiog 
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witnesseSi  It  was  the  proof  before  the  sarrogate  connected  with  and  ex« 
plaining  the  circnmstances  under  which  it  was  drawn,  and  that  only 
which  made  it  obligatory  in  any  sense. 

That  alone,  and  of  itself,  without  such  proof,  the  paper  would  hare  been 
unavailing  for  any  purpose ;  and  that  so  far  as  it  was  binding  upon  the 
children  of  H.  it  must  be  taken  and  considered  in  connection  with  the  evi- 
dence introduced  before  the  surrogate  to  support  and  sustain  it. 

That  a  strict  construction  should  not  be  put  upon  the  paper,  in  the  same 
manner  as  if  it  was  a  codicil  duly  executed  according  to  law ;  but  it  must 
be  interpreted  in  the  light  of  the  evidence  relating  to.  and  the  surroun^ng 
circnmstances  connected  with,  its  origin  and  existence. 

Sddf  further,  that  the  children  and  grandchildren  of  H.  were  entitled  to  one- 
third  of  the  fund  arising  from  the  sale  of  the  N.  farm. 

THIS  is  an  appeal  from  the  decree  of  the  surrogate's  court 
of  the  county  of  Albany,  made  November  10, 1863,  by  ■ 
Hon.  George  Wolford,  then  being  county  judge  of  said 
county,  and  acting  as  surrogate  in  the  particular  case,  the 
surrogate  being  disqualified  by  reason  of  relationship  to  the 
parties. 

In  April,  1823,  Henry  Burhans,  then  of  the  town  of  Beth- 
lehem, made  and  executed  his  last  will  and  testament,  and 
on  the  4th  day  of  October,  1826,  died,  leaving  him  surviving 
three  sons  and  one  daughter,  namely,  John  H.  Burhans, 
David  Burhans,  Henry  Burhans  and  Margaret,  wife  of  John 
Haswell,  all  of  whom  are  now  dead,  but  all  left  children 
still  surviving.  At  the  date  of  the  will  in  April,  1823,  the 
testator  was  the  owner  of  three  several  farms  in  Bethlehem, 
to  wit,  the  homestead  farm  of  one  hundred  and  ninety-two 
acres,  whereof  one  half  was  occupied  by  his  son  John  H. 
Burhans,  and  the  other  half  by  John  Haswell,  the  husband 
of  Margaret,  the  farm  known  as  the  Nisketaw  farm,  and  a 
third  called  the  Wederwax  farm.  There  was  proof  to  show 
what  it  is  claimed  was  apparent  from  the  provisions  of  the  will 
itself,  that  Henry  Burhans,  junior,  (the  son)  was  unthrifty 
and  addicted  to  habits  of  intemperance.  Upon  the  marriage 
of  Henry  in  1809,  he  was  placed  on  a  valuable  farm,  belong- 
ing to  the  testator,  in  Greene  county,  which  he  continued  to 
occupy  free  of  rent  or  other  charge  until  1818^  when  the 
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testator,  it  is  said,  owing  to  the  improvidence  and  accnmu- 
lated  debts  of  his  son,  sold  the  farm,  and  from  what  remained 
of  the  avails,  after  paying  up  the  aforesaid  debts,  he  pur- 
chased the  Wederwax  farm,  upon  which  Henry  removed 
from  Catskill,  and  where  he  was  residing  with  his  family  at 
the  date  of  the  will.  By  the  fourth  item  of  the  will,  the 
testator  devised  the  Nisketaw  farm  to  his  son  David  Burhans 
for  life,  the  remainder  to  his  children  if  any  he  should  have. 
But  in  case  David  left  no  issue,  said  remainder  was  devised 
to  the  executors,  or  the  survivors  or  survivor  of  them,  in 
trust,  to  sell  the  same,  and  from  the  net  proceeds  pay  one- 
third  to  "my  son  John  H.  Burhans,  or  his  legal  representa- 
tives;" one  other  third  to  "my  daughter  Margaret  or  her 
l^al  representatives."  The  remaining  one-third  said  execu- 
tors, the  survivors  or  survivor  of  them,  were  directed  to  "put 
out  and  keep  out"  at  interest,  said  interest  to  be  applied  to 
the  support  of  his  son  Henry  during  life,  and  upon  his  death 
and  the  arrival  of  his  daughter  Temperance  to  the  age  of 
eighteen  years,  the  principal  and  any  remaining  interest  to 
be  equally  divided  among  the  surviving  children  of  Henry, 
share  and  share  alike.  David  Burhans,  to  whom  the  life 
estate  was  devised,  died  in  May,  1861,  without  issue ;  hence 
the  remainder  went  to  the  executors  in  fee,  subject  to  the 
trust  created  by  the  will.  On  the  18th  of  March,  1863, 
John  Haswell,  the  sole  surviving  executor,  sold  the  Nisketaw 
farm  for  the  sum  of  $9539.18,  which,  together  with  the  sum 
of  $800,  the  gross  rent  of  the  same  for  two  years,  constituted 
the  fund  distributed  by  the  decree  from  which  this  appeal 
has  been  taken. 

By  the  fifth  item  of  the  will,  the  testator  devised  the 
Wederwax  farm,  also,  to  his  executors  in  trust,  with  direc- 
tions to  sell  the  same,  invest  the  proceeds  and  apply  the 
interest  to,  or  "towards"  the  maintenance  of  his  son  Henry 
and  the  education  of  his  children,  during  his  life  and  after 
his  death ;  and  when  Temperance  should  arrive  at  the  age 
of  eighteen,  said  proceeds  to  be  equally  divided  among  the 
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living  children  of  said  Henry,  share  and  share  alike.  The 
testator  in  his  lifetime,  and  in  March,  1826,  sold  and  con- 
veyed this  farm  (Wederwax)  to  James  Schoonmaker,  in 
consideration  of  $3274,  and  afterwards,  and  on  the  same  day, 
received  a  deed  back  from  Schoonmaker,  reconveying  to  the 
testator  about  nine  acres  of  the  same  farm,  wHich  included 
the  dwelling  house  in  which  Henry  resided.  Henry  continued 
to  live  on  the  nine  acres  until  his  death,  in  1836,  since  which 
time  the  same  has  been  occupied  by  his  family,  or  some  of 
them.  About  three  weeks  before  the  death  of  the  testator, 
aud  in  September,  1826,  he  called  upon  J.  I.  Ostrander,  Esq., 
of  Albany,  who  had  drawn  the  original  will,  and  stated  to 
him  that  he  wished  to  have  a  codicil  drawn  to  be  annexed  to 
his  will,  to  provide  for  the  case  of  selling  that  farm,  which 
he  drew  from  the  testator's  words  as  the  statement  of  what 
he  wished  eflfected  by  such  codicil.  The  will  was  not  with  the 
testator  at  the  time,  and  as  correct  references  could  not  be 
made  to  it,  the  testator  promised  to  hand  it  to  him.  It  was 
afterwards  left  at  his  office  in  his  absence,  and  was  found 
there  the  Monday  preceding  the  testator's  death.  The  paper 
drawn  by  Ostrander  was  as  follows : 

^^  Henry  Burhanse^s  codicil  to  will.  1st.  That  instead 
of  legacy  and  devise  to  the  children  of  his  son  Henry,  that 
(the)  executors  pay  the  interest  of  the  sum  of  $3000,  annu- 
ally, towards  the  support  of  him  and  his  family,  and  if  that 
should  be  insufficient,  that  the  executors  appropriate  so 
much  of  the  principal  of  the  said  $3000,  as  may  be  neces- 
sary for  that  purpose,  and  after  the  decease  of  his  said  son 
Henry,  that  the  said  executors  pay  and  divide  the  said  sum  of 
$3000,  or  so  much  thereof  as  shall  then  remain  in  their  hands, 
to  and  amongst  such  of  the  children  of  his  said  son  as  may 
then  be  living,  at  the  time  of  his  decease ;  to  be  divided 
amongst  them,  in  the  following  proportions,  that  is  to  say : 

To  the  sons  of  the  said  Henry  two-thirds  of  the  said  sum 
remaining  in  the  hands  of  the  said  executors ;  and  to  the 
daughters  of  the  said  Henry  one-third  of  the  said  sum^  to 
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be  shared  between  the  said  sons  and  daughters  equally  in 
the  proportions  aforesaid^  and  that  the  said  proportions  be 
paid  to  them  respectively,  as  they  shall  severally,  after  the 
death  of  (^)  said  son,  arrive  at  the  age  of  21  years,  and  if 
either  of  the  children  of  (^)  said  son  should  die  before  they 
arrive  at  the  %age  of  21  years,  the  share  or  portion  of  those 
80  dying  shall  be  equally  divided,  if  a  son  amongst  the  sons, 
and  if  a  daughter  amongst  the  daughters  of  (^)  said  son 
Henry/' 

This  alleged  codicil,  though  never  formally  executed  by 
the  testator,  it  is  insisted  was  accepted  by  all  concerned  as  a 
part  of  his  will,  and  with  the  will  was  presented  for,  and  it 
is  claimed  admitted  to,  probate  by  the  surrogate  of  Albany 
county,  on  the  13th  of  October,  1826,  and  as  such  has  since 
remained  of  record.  It  has  been  recognized  and  accepted  as 
a  valid  and  effectual  codicil  by  all  persons  interested  in  the 
estate  of  the  testator,  and  especially  by  the  children  and 
representatives  of  Henry  Burhans,  junior,  who  have  on  two 
former  occasions,  once  in  1829  and  again  in  1839,  applied 
for  and  received  large  distributions  made  by  decrees  of  the 
surrogate,  founded  upon  said  alleged  codicil.  After  a  hear- 
ing before  the  acting  surrogate,  on  the  10th  of  November, 
1863,  he  made  a  decree  in  which  he  decides  that  this  paper 
is  operative  and  binding  as  a  codicil  upon  all  parties  affected 
thereby,  and  that  all  persons  interested  are  estopped  from 
questioning  its  validity,  and  as  a  consequence  the  bequest  of 
one-third  of  the  Nisketaw  farm  to  Henry  Burhans,  junior, 
after  the  death  of  David,  was  revoked  and  did  not  pass  under 
the  will ;  and  that  neither  Henry  or  his  heirs  take  any  inter- 
est in  the  Nisketaw  farm  except  under  the  residuary  clause, 
and  therefore  are  only  entitled  to  one-third  of  the  proceeds 
of  sale.  From  this  decision  the  children  and  grandchildren 
appealed  to  the  supreme  court. 

D.  Wright,  for  the  appellant. 

0.  B,  Cochran^  for  the  respondent. 
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By  the  Courts  Miller,  J.  It  is  too  plain  to  reqaire  ar- 
gament  to  demonstrate  that  the  paper  which  was  claimed  to 
be  a  codicil  to  the  last  will  and  testament  of  Henry  Barhans 
deceased,  was  not  a  legal  and  valid  instrument,  executed  in 
proper  form,  so  as  to  constitute  it  a  portion  of  the  testamen- 
tary disposition  of  the  property  of  the  testator.  It  is  true 
that  this  paper  was  presented  to  the  surrogate  with  the  will ; 
evidence  was  introduced  in  regard  to  it,  and  it  was  recorded 
by  the  surrogate  in  connection  with  the  will  of  the  decedent 
All  these  formalities,  however,  which  are  not  recognized  in 
law  as  applicable  to  such  a  paper,  will  not  make  a  valid 
codicil  of  that  which  the  law  pronounces  to  be  informal  and 
insufficient  for  such  a  purpose.  The  law  expressly  provides 
what  shall  constitute  the  execution  of  a  will  or  codicil ;  and 
it  is  not  claimed  that  the  paper  in  question  was  executed  in 
due  legal  form.  Nor  does  the  fact  that  the  surrogate  allowed 
proof  to  be  taken  in  regard  to  it  and  recorded  it,  add  in  any 
way  to  its  force  and  validity.  I  do  not  understand  that  it 
was  formally  admitted  to  probate  as  a  codicil ;  and  if  it  was, 
in  my  judgment  it  is  so  strikingly  defective  and  informal  in 
all  the  essential  particulars  which  constitute  a  legal  testa- 
mentary disposition  of  a  testator,  that  even  that  fact  would 
not  add  to  its  legality.  It  is  sufficient  that  the  surrogate 
bad  no  authority  to  act  upon  such  a  case,  and  his  action 
being  entirely  without  jurisdiction,  it  must  be  considered  as 
ineffective  and  void. 

If  the  paper  in  question  can  not  be  considered  as  valid  and 
legal  and  binding  of  itself,  in  consequence  of  the  objections 
which  are  manifest  to  it  as  a  codicil  to  a  last  will  and  testa- 
ment, then  another  question  arises,  and  that  is,  whether  the 
persons  interested  in  the  estate  of  the  deceased,  especially 
those  named  in  it,  have  not  adopted  and  acted  upon  it  as  a 
valid  instrument,  so  as  to  make  it  obligatory  upon  them.  It 
is  urged  that  the  heirs  of  Henry  Burhans,  junior,  having 
called  the  executors  to  an  account,  and  that  account  having 
been  rendered  upon  the  basis  of  the  alleged  codicil,  and  they 
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haviDg  received  money  under  its  provisions  and  by  color  of 
the  same  as  a  valid  instrument,  they  are  estopped  from  ques- 
tioning its  validity,  or  avoiding  its  effect  as  a  part  of  the  will 
of  the  testator.  I  am  inclined  to  the  opinion  that  there  may  be 
some  force  in  this  suggestion,  and  I  have  some  doubt  whether 
the  children  of  Henry  Burhans,  jr.  having  claimed  and  ob- 
tained the  proceeds  of  the  $3000  named  in  the  alleged  codicil, 
by  virtue  of  it,  are  now  in  a  position  to  repudiate  it  altogether. 
It  is  quite  possible  that  to  some  extent,  at  least,  they  are 
barred  by  it,  and  the  facts  connected  with  it  as  presented  by 
the  proof  before  the  surrogate  prior  to  its  being  recorded. 

Admitting  that  it  is  to  be  considered  as  a  valid  paper  in 
the  disposition  of  the  testator's  estate,  the  question  then 
arises,  what  construction  is  to  be  placed  upon  it  ?  Did  the 
testator  intend  thereby  to  modify  or  change  his  original  will 
any  further  than  was  required  in  consequence  of  the  sale 
made  by  him  of  the  Wederwax  farm,  and  merely  to  make  a 
provision  for  his  son  Henry  and  his  children,  in  place  of  the 
devise  of  that  farm  which  he  had  previously  made  for  their 
benefit ;  or  did  he  mean  that  this  provision  should  be  in  lieu 
of  all  specific  devises  and  bequests  to  them  contained  in  the 
original  will. 

In  interpreting  the  paper  which  is  claimed  to  be  a  codicil 
we  should  not  be  confined  to  the  paper  itself,  the  same  as  if 
it  had  been  actually  executed.  Alone,  and  of  itself,  without 
the  proof  connected  with  and  explaining  the  circumstances 
under  which  it  was  drawn,  it  would  have  been  unavailing  for 
any  purpose,  and  so  far  as  it  is  binding  upon  the  children  of 
Henry,  it  must  be  taken  and  considered  in  connection  with 
the  evidence  introduced  before  the  surrogate  to  support  and 
sustain  it.  It  is  only  that  evidence  which  makes  it  obliga- 
tory in  any  sense.  It  was  not  executed  by  the  testator.  It 
was  not  formally  declared  to  be  a  codicil  to  his  will.  It  had  no 
subscribing  witnesses.  It  must  therefore  stand  or  fall  with  the 
testimony  which  was  given  to  establish  it.  And  without 
this  it  amounts  to  nothing.    According  to  the  evidence  of 
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Mr.  Ostrander,  who  made  the  memorandum^  the  testator 
called  upon  him  without  having  the  will  in  his  possession, 
and  stated  to  him  that  he  wished  to  have  a  codicil  drawn  to 
be  annexed  to  the  will,  to  provide  for  the  case  of  selling  the 
Wederwax  farm.  The  witness  took  down  the  words  employed 
hj  the  testator  at  the  time,  and  as  correct  references  could 
not  be  made  to  the  will,  it  not  being  there,  the  testator 
promised  to  bring  it  at  some  future  time,  which  he  did  do, 
leaving  it  at  the  witness'  office  during  his  absence.  In  the 
light  of  these  facts,  it  is  very  apparent  that  the  testator 
merely  intended  to  make  a  provision  for  his  son  Henry  and 
his  children  in  reference  to  the  Wederwax  farm,  which  he 
had  sold  and  disposed  of,  by  a  pecuniary  bequest,  and  noth- 
ing more,  without  interfering  with  the  remaining  portions 
of  his  will.  If  he  had  desired  to  cut  o£f  his  son  and  his 
son's  children,  in  regard  to  the  otlter  provisions  of  the  will, 
he  should,  and  I  think  he  would,  have  so  expressed  himself 
at  the  time.  There  is  no  reason  to  suppose,  from  any  of 
the  surrounding  circumstances  of  the  case,  that  the  testator 
intended  to  make  any  distinction  between  his  heirs  as  to  that 
portion  of  his  estate  which  he  had  devised  to  his  son  David 
during  his  life,  upon  the  decease  of  David,  or  that  he  desired 
to  dispose  of  it  differently  from  what  was  provided  by  the 
original  will.  In  fact,  there  was  no  good  reason  existing  at 
that  time  why  he  should  do  so.  From  any  thing  that  ap- 
pears, the  same  friendly  feelings  existed  between  the  testator 
and  his  son  Henry  at  the  time  he  gave  directions  for  a  change 
in  his  will  which  had  previously  been  maintained,  and  there 
is  no  proof  that  the  son  had  done  any  thing  to  alienate  the 
affections  of  his  father,  although  it  is  urged  that  Henry's  ex- 
penses had  borne  heavily  upon  the  testator,  and  his  habits 
of  intemperance,  which  had  long  existed,  had  increased,  yet 
if  such  was  the  fact  there  is  nothing  in  the  proof  to  show 
that  the  testator  for  a  moment  took  these  alleged  faults  into 
consideration.  No  word  escaped  his  lips  which  denoted  in 
any  way  that  he  contemplated  a  change  in  his  will  in  conse* 
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qaence  of  the  son's  improvidence.  If  such  had  been  the  case^ 
he  doubtless  would  have  indicated  it,  when  he  gave  directions 
as  to  the  codicil.  Then  was  the  time  to  speak  of  it ;  and 
from  the  fact  that  he  never  said  any  thing  upon  that  subject, 
at  that  time,  or  at  any  other  time,  the  inference  is  irresistible 
and  conclusive  that  he  still  clung  to  him  with  all  the  tena-* 
city  of  an  affectionate  regard,  which  he  had  manifested  by 
the  bountiful  provision  which  he  had  made  for  him  and  his 
children  in  the  original  will;  and  that  he  was  still  disposed 
to  extend  towards  him  that  exact  justice  which  he  had  meted 
out  to  all  his  children. 

It  was  the  sale  of  the  Wederwax  farm,  and  nothing  else, 
which  induced  the  testator  to  make  the  codicil  so  that  his 
son  would  be  provided  for  as  he  had  first  intended*  And  I 
think  that  the  declaration  and  statement  made  by  him  at 
the  time,  must  be  considered,  to  a  great  extent,  as  controlling, 
and  it  evinces,  beyond  any  question,  that  his  intention  was 
•simply  to  provide  a  substitute  or  the  equivalent  for  the  farm 
devised  to  Henry  and  his  children  whiqh  had  been  sold  by 
him,  leaving  his  will  otherwise  in  full  force  and  effect. 

In  adopting  this  construction  it  may  also  be  observed,  that 
if  the  testator  intended  to  cut  off  his  son  Henry  from  any 
further  participation  in  his  estate  than  wbat  is  provided 
for  in  the  statement  drawn  by  Mr.  Ostrander,  then  he  died 
intestate  in  reference  to  one  third  of  the  proceeds  of  the 
Nisketaw  farm  after  the  decease  of  his  son  David,  The  origi- 
nal will  and  the  other  facts  of  the  case  are  in  conflict  with 
any  such  hypothesis  or  presumption. 

The  fact  that  in  the  provision  which  the  testator  made  for 
the  children  of  Henry,  by  the  original  will,  the  sons  and 
daughters  were  niade  equal,  and  that  by.  the  alleged  codicil 
the  sons  are  to  receive  more  than  the  daughters,  does  not  in 
my  judgment  show  that  he  intended  to  revoke  all  the  provis- 
ions of  the  original  will.  It  must  not  be  forgotten  that  the 
statement  iHade  by  the  testator  was  but  a  memorandum 

Vol.  XLIII.  28 


434  CASE3  m  THE  SUPREME  CUORT. 

Barhans  v.  Has  well. 

taken  down  by  his  attorney,  without  having  the  will  before 
them  at  the  time,  and  subject  to  revision  upon  its  production. 
Like  all  such  directions  preliminary  to  the  drawing  and  exe- 
cution of  the  last  will  and  testament  or  a  codicil,  it  would 
be  likely  to  be  informal  and  imperfect,  until  put  in  the  proper 
shape,  which  was  intended  to  be  done,  but  prevented  by  the 
unexpected  decease  of  the  testator. 

It  is  also  insisted  that  the  words  'Megacy  and  devise  to  the 
children  of  my  son  Henry,"  as  used,  must  be  taken  in  a  col- 
lective sense,  and  so  as  to  embrace  all  the  provisions  of  the  will 
made  in  their  behalf.  As  I  have  already  expressed  my  opinion 
substantially,  I  do  not  think  that  a  strict  construction  should 
be  put  upon  the  paper  in  question,  in  the  same  manner  as  if  it 
was  a  codicil  duly  executed  according  to  law ;  but  it  must  be 
interpreted  in  the  light  of  the  evidence  relating  to,  and  the  sur- 
rounding circumstances  connected  with,  its  origin  and  existence. 
They  show  pretty  conclusively  that  the  testator  intended  to 
provide  merely  for  the  change  he  had  made  by  a  disposal  of 
the  Wederwax  farm,  and  therefore  he  could  not  have  designed 
to  include,  by  the  terms  employed,  the  devise  of  the  Nisketaw 
farm  as  well  as  the  Wederwax  farm.  Even  if  a  strict  con- 
struction was  adopted,  it  may  be  observed  that  the  expres- 
sion used  was  not  applicable,  as  no  legacy  or  devise  was  made 
to  either  of  the  children.  They  only  had  a  residuary  inter- 
est in  a  fund  which  was  provided  for,  and  it  is  exceedingly 
doubtful  whether  the  terms  employed  can  be  said  to  include 
all  the  provisions  of  the  will. 

The  examination  I  have  given  to  the  case  brings  me  to  the 
conclusion  that  the  surrogate  erred,  and  the  decree  should  be 
modified  so  that  the  children  and  grandchildren  of  Henry 
Burhans,  jr.  deceased,  shall  be  entitled  to  one  third  of  the 
fund  accounted  for.  No  costs  of  the  appeal  should  be  allowed 
to  either  party. 

[Albakt  Gbitxbal  Tbbx,  December,  6, 1864.  JPidtAem,  Jfai^r  and  Jn^afft. 
Justices.] 
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impleaded  with  Hiland  H.  Barton. 

Jh    A  participation  in  the  profits  of  a  basinessi  by  a  party,  as  a  compensatioa 
/^       for  his  labor  or  services,  without  his  having  an  interest  in  the  principal 
stock,  or  in  the  profits  as  such,  or  any  right  to  control  the  business,  does 
not  make  him  a  partner. 

He  must  have  an  interest  in  the  stock,  with  a  right  to  control,  and  thus  hare 
a  right  to  the  profits  as  the  result  of  the  capital  and  industry  in  which  all 
concerned  are  interested,  and  not  as  a  measure  of  compensation  merely ; 
and  must  be  liable  for  losses. 
(  ,  -  An  objection  for  a  defect  of  parties--«uch  as  the  non-Joinder  of  a  person  at 
plaintiff— which  is  not  apparent  upon  the  face  of  the  complaint,  can  only 
be  taken  by  answer. 

If  the  objection  is  not  thus  taken  the  defendant  will  be  held  to  have  waived  it. 

Where  an  individual,  though  not  actually  a  partner  of,  or  connected  in  busi* 
ness  with,  another,  by  his  acts  and  declarations  holds  himself  out  to  a 
third  person  as  a  partner,  and  induces  him  to  believe  that  he  is  such,  and 
thereby  goods  are  obtained  on  the  credit  of  both,  he  will  be  estopped  from 
denying  the  existence  of  a  partnership,  and  will  be  liable  as  a  partner. 

Vbat  acts  and  declarations  of  an  individual  will  amount  to  a  holding  of 
himself  out  to  others  as  a  partner. 

After  a  witness  has  stated  what  he  has  seen  and  heard  which  tended  to  estab- 
lish the  existence  of  a  copartnership,  it  ia  competent  to  prove  by  him, 
negatively,  that  he  has  no  knowledge  or  information  to  the  contrary. 

Where  individuals  are  sued  as  partners,  for  goods  sold  to  them  in  their  busi- 
ness as  hotel  keepers,  and  the  partnership  is  denied,  a  bond,  purporting  to 
have  been  executed  by  both  defendants  for  the  purpose  of  obtaining  a 
tavern  keeper's  license,  is  admissible  in  evidence  as  tending  to  establish 
a  partnership. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

The  action  was  brought  against  the  defendants  to  recover 
the  balance  of  an  account  for  liquors,  alleged  to  have  been 
sold  and  delivered  bjr  the  plaintiffs  to  the  defendants  between 
the  29th  of  March  and  the  second  day  of  December,  1862. 
The  defendant  Eli  Barton,  jun.  alone  defepded,  claiming 
that  he  was  not  a  partner  of  Hiland  H.  Barton,  and  that  the 
liquors  were  sold  to  Hiland  H.  Barton  alone.  The  cause 
was  referred  to  Hugh  W.  McClellan,  Esq.  as  sole  referee. 

Upon  the  trial  it  appeared,  among  other  things,  that  Hiland 
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H.  BarioQ  kept  the  hotel  at  Eagle  Bridge,  and  that  the  de« 
fendant  Eli  Barton,  jun.  kept  a  store  in  the  immediate  vicin- 
ity; and  that  the  plaintiff's  agent,  Henry  A.  Backman,  was 
acquainted  with  hoth  parties,  and  went  there  to  sell  liquors 
in  consequence  of  his  having  heard  that  the  defendants  were 
in  partnership. 

The  questions  raised  upon  the  trial  appear  in  the  opinion 
of  the  court,  and  the  facts,  so  far  as  material  and  which  are 
not  hereafter  stated  in  the  referee's  findings,  are  therein  ad- 
verted to. 

The  cause  was  submitted  to  the  referee,  who  reported  in 
favor  of  the  plaintiffs.  In  deciding  said  action  the  referee 
found  the  following  facts,  that  is  to  say : 

First.  That  the  plaintiffs  are  partners  in  business,  and  as 
such,  between  the  29th  of  March,  1862,  and  the  2d  day  of 
December,  1862,  inclusive,  they  sold  and  delivered  to  the 
defendants,  and  at  their  request,  wines  and  liquors  to  the 
value  of  four  hundred  and  eighty-three  dollars  and  eighty- 
one  cents. 

Second,  That  Hiland  H.  Barton,  on  the  4th  day  of  No- 
vember, 1862,  paid  the  balance  for  all  wines  and  liquors  sold 
up  to  and  including  the  5th  day  of  July,  1862,  and  that 
since  that  time  the  same  defendant  has  paid  upon  the  balance 
of  said  account  the  sum  of  fifty  dollars. 

Third.  That  the  said  Hiland  H.  Barton  and  Eli  Barton, 
jun.  were  not  at  the  time  of  the  purchases  of  said  liquors, 
partners,  nor  connected  in  business  between  themselves,  but 
that  they  and  each  of  them,  and  especially  the  defendant 
Eli  Barton,  jun.  held  themselves  out  to  the  plaintiffs  as 
partners,  and  from  this  holding  out,  and  by  their  acts  and 
conversation,  and  from  the  facts  and  circumstances  as  appear- 
ing in  evidence,  they  induced  the  plaintiffs  to  believe,  and 
the  plaintiffs  did  believe  the  said  defendants  to  be  partners 
and  connected  in  the  business  for  which  said  purchases  were 
made,  and  thereby  procured  the  credit  for  such  purchases, 
and  that  the  plaintiffs  in  making  such  sales  relied  upon  the 
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belief  that  they  were  such  partners^  and  so  connected  in 
business. 

Fourth.  That  the  balance  unpaid  of  such  purchases  is  th« 
sum  of  two  huodred  and  fifty  dollars  and  forty-eight  cents* 

The  appellants'  counsel  proposed  to  the  referee  upon  the 
settlement  of  the  case,  to  find  the  following  facts : 

^^ Fifth,  That  the  defendant  Eli  Barton,  jun.  was. not 
interested  in  said  purchases,  and  never  had  or  received  any 
portion  of  said  wines  or  liquors,  or  the  avails  or  proceeds 
thereof. 

Sixth,  That  Hiland  H.  Barton  was  sole  proprietor  of  the 
Eagle  Bridge  hotel,  and  made  all  the  purchases  of  the  plain- 
tiffs, and  for  his  sole  use  and  benefit.'' 

Which  the  referee  declined  to  do.  To  which  ruling  the 
counsel  for  the  appellant  separately  excepted.  And  as  a  con«« 
elusion  of  law  from  the  foregoing  facts,  the  referee  also  found 
that  the  defendants  in  this  action  did  owe  the  plaintiffs  the 
sum  of  two  hundred  and  fifty  dollars  and  forty-eight  cents, 
and  that  the  plaintifi^s  were  entitled  to  judgment  for  that 
sum,  besides  costs.  Within  the  time  prescribed  by  law,  the 
counsel  for  the  defendant  Eli  Barton,  jun.  made  and  filed 
exceptions  to  the  report  and  decision  of  the  referee,  in  due 
form.  A  judgment  was  duly  entered  in  favor  of  the  plain- 
tiffs, upon  the  referee's  report,  and  the  defendant  Eli  Barton, 
jun.  appealed  to  the  general  term  of  the  supreme  court. 

B.  A.  Parmentery  for  the  appellants. 

/.  Shaver y  for  the  respondents. 

Miller,  J.  The  questions  arising  upon  this  appeal  ap* 
pear  to  be  the  following :  1.  Wheliher  Backman  was  a  partner 
of  the  plaintiffs  and  a  necessary  party  plaintiff  in  the  action. 
2.  Whether  there  was  sufficient  evidence  to  support  a  judg- 
ment against  Eli  Barton,  jun.  3.  Whether  the  referee  erred  in 
allowing  the  following  question  to  be  put  to  the  witness  Back- 
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man :  Did  you  ever  see  or  hear  any  thing,  about  this  hotel^ 
or  from  the  defendants,  that  they  were  not  partners,  in  1862^ 
in  the  hotel  business  ?  4.  Whether  the  referee  erred  in  ad- 
mitting in  evidence  the  bond  for  a  tavern  keeper's  license. 
5.  Whether  the  referee  erred  in  the  settlement  of  the  case^ 
in  rejecting  certain  findings  proposed  by  the  defendant. 

1.  Although  Backman  was  interested  in  the  profits  of  the 
concern  he  had,  I  think,  no  such  interest  as  made  him  a  part- 
ner. A  participation  in  the  profits  of  a  business  by  a  party 
as  a  compensation  for  his  labor  or  services,  without  having 
an  interest  in  the  principal  stock,. or  in  the  profits  as  such, 
or  any  right  to  control  the  business,  does  not  make  him  a 
partner.  Something  more  is  essential.  He  must  have  an 
interest  in  the  stock,  with  a  right  to  control,  and  thus  have 
a  right  to  the  profits  as  the  t-esult  of  the  capital  and  industry 
in  which  all  concerned  are  interested,  and  not  as  a  measure 
of  compensation  merely;  and  must  be  liable  for  losses. 
(Ogden  v.  Astor,  4  Sand/.  311.  BurcMe  v.  Eckharty  3 
Comst.  132.  Collyer  on  Part  §§  25,  45,  and  notes,  3d  Am. 
ed.    Story  on  Fart  §  30.) 

There  is  also  another  answer  to  this  objection  which,  in  my 
judgment,  effectually  disposes  of  it.  The  objection  being 
for  a  defect  of  parties — the  non-joinder  of  Backman  as  a 
plaintiff — and  not  being  apparent  upon  the  face  of  the  com- 
plaint, it  could  only  be  taken  by  answer.  (Code,  §§  144, 
147.)  As  it  was  not  thus  interposed,  the  defendant  must  be 
held  to  have  waived  the  objection.  (Code,  §  148.  ZabriS" 
hie  V.  Smithy  3  Kern.  336.  Scrantom  v.  The  Farmers  and 
Mechanics*  Bank  of  Rochester,  33  Barb.  527.  Abbe  v. 
aark,  31  id.  238.) 

2.  The  evidence  upon  the  trial  does  not  establish  that  Eli 
Barton,  jun.  was  actually  a  partner  of  his  brother,  and  the 
plaintiffs'  right  to  recover  in  this  action  can  not  be  sustained 
upon  that  ground.  It  is  based,  however,  upon  the  fact  that 
the  defendant  Eli  Barton,  jun.  by  his  acte  and  conduct  held 
himself  out  as  a  partner,  inducing  the  plaintiffs  to  believe  that 
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be  was  BQch  partner,  and  thereby  procured  the  credit  for  the 
sales  made  by  the  plaintiffs.  Does  the  evidence  establish  that 
he  did  thus  hold  himself  out  to  the  plaintiffs,  or  their  agent, 
or  to  the  world  as  a  partner  of  his  brother,  so  that  he  is  now 
estopped  from  availing  himself  of  a  different  state  of  facts  ? 
If  it  does,  then  he  is  liable.  The  plaintiffs  rely  upon  several 
circumstances  to  establish  the  important  fact  that  Eli  assented 
to  the  proposition  that  he  and  his  brother  were  copartners 
in  the  hotel  business. 

The  defendant  Eli  Barton,  jun.  lived  at  the  hotel  with 
his  family,  assisting  his  brother  in  and  about  the  business, 
in  a  manner  which  might  well  convey  an  impression  to  ordi- 
nary observers,  who  had  no  knowledge  of  the  facts,  .that  he 
was  one  of  the  proprietors.  His  store  was  in  the  immediate 
vicinity,  and  there  w&s  no  sign  or  other  external  indication  to 
show  who  was  the  actual  proprietor  of  the  hotel.  At  one 
time,  when  called  uf^n  by  the  plaintiffs'  agent,  and  according 
to  his  testimony,  Eli  was  asked  how  are  you  getting  along,  or 
how  are  you  doing,  and  he  replied  we  are  doing  well ;  think 
we  are  making  money;  thus  making  no  distinction  between 
his  own  and  his  brother's  business.  On  another  occasion, 
when  spoken  to  by  the  agent  about  some  Bourbon  whisky 
which  had  been  ordened  by  Hiland,  his  brother,  Ely  remarked 
we  are  out  of  Bourbon,  and  I  guess  you  had  better  send  it  up. 
Upon  being  being  asked  how  he  should  mark  it,  Ely  replied, 
mark  it  to  Hiland,  as  he  did  not  want  the  accounts  mixed 
up,  and  to  the  effect  that  he  did  not  wish  the  hotel  and  store 
accounts  together.  Eli  does  not  positively  contradict  this 
testimony,  but  swears  that  he  does  not  recollect  some  of  the 
material  portions  of  these  conversations.  Under  the  circum- 
stances existing,  the  declarations  alleged  to  have  been  made 
by  Eli  may  well  have  created  an  impression  on  the  mind  of 
the  plaintiffs'  agent  that  he  was  one  of  the  proprietors  of  the 
hotel,  and  have  induced  him  to  give  the  credit  for  the  goods. 
He  certainly  spoke,  if  the  witness  is  to  be  credited,  as  if  there 
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was  a  l)n8iness  connection  between  him  and  his  brother^  and 
as  if  he  had  an  interest  in  the  hotel 

The  evidence  also  shows  that  in  Jnly,  1862,  a  tavern  bond 
was  signed  by  Hiland  in  the  joint  name  of  both,  and  that 
the  agent,  in  the  latter  part  of  the  summer  or  the  early  part 
of  the  same  fall,  saw  what  purported  to  be  a  printed  list  of 
persons  to  whom  licenses  had  been  granted  in  the  county 
of  Bensselaer,  on  which  were  the  names  of  the  defendants 
connected  together  as  keepers  of  the  hotel  It  appears  that 
Hiland  signed  the  bond  without  the  knowledge  of  his  brother 
at  the  time,  for  the  purpose  of  including  his  brother's  store 
in  the  same  license,  which  was  issued  to  both  of  them,  and 
Hiland  swears  that  he  informed  him  of  it,  about  the  time  it 
was  done.  There  is  some  testimony  to  show  that  Eli  ratified 
and  approved  it,  although  he  had  not  authorized  it  to  be 
done ;  but  the  evidence  is  somewhat  conflicting  as  to  Eli's 
immediate  knowledge  of  the  transaction.  The  plaintife' 
agent,  although  he  had  heard  before  the  first  credit  was  given 
that  the  defendants  were  partners,  had  no  knowledge  of  this 
bond  and  license  when  the  trade  first  commenced,  and  would 
not,  therefore,  originally  have  relied  upon  it  in  crediting  the 
goods. 

Although  Hiland  was  in  fact  sole  proprietor  of  the  hotel 
and  the  goods  were  charged  to  him,  (as  the  plaintiffs  claim 
by  the  direction  of  both  parties,)  and  there  was  no  direct 
admission  by  either  of  them  that  they  were  copartners,  yet 
it  must  be  confessed  there  was  much  in  the  surrounding  cir- 
cumstances of  the  case  and  in  the  declarations  made  by  Eli, 
to  warrant  a  conviction  that  he  was  an  actual  partner.  If 
Eli  gave  countenance  to  this  impression,  and  his  conduct  and 
acts  induced  such  a  belief,  then  he  would  be  liable.  (2  Oeenl. 
JEv.  §  483.)  He  had  no  right  to  give  encouragement  to  per- 
sons dealing  with  his  brother,  that  he  was  a  partner,  without 
becoming  liable.  When  called  upon  by  the  plaintiffs'  agent, 
his  plain  duty  was  to  speak  and  to  state  fairly  and  honestly 
how  the  facts  were.     Instead  of  employing  the  language  he 
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did,  if  he  desired  to  exonerate  himself  from  responsibility, 
he  should  have  said,  with  frankness,  that  he  was  not  a  part- 
ner, and  have  repudiated  the  idea  that  he  had  any  connection 
with  his  brother's  business.  If  he  was  aware  of  the  fact,  he 
should  not  have  permitted  his  name  to  be  used  in  the  bond 
and  in  the  license.  He  should  have  discountenanced  it  at 
once ;  and  if  these  circumstances  had  any  influence  in  pro- 
curing any  portion  of  the  credit  they  can  not,  I  think,  be 
entirely  overlooked  or  disregarded.  There  was  certainly  some 
evid^ice  before  the  referee,  showing  that  Eli  made  declara- 
tions giving  countenance  to  the  theory  that  he  was  a  partner 
of  his  brother ;  and  I  am  inclined  to  the  opinion  that  so  £Btr 
as  the  plaintiffs  are  oonO0med,  he  is  now  estopped  from  deny- 
ing that  faotk  Whatever  may  be  urged  as  to  the  weight  of 
the  testimony  upon  that  point,  there  is  no  such  preponder- 
ance, the  other  way,  as  would  authorize  this  court  to  disregard 
the  conclusion  at  which  the  referee  has  arrived  upon  that 
subject.  I  think  there  is  sufficient  evidence  to  sustain  the 
judgment,  and  that  the  referee  properly  refused  to  nonsuit 
the  plaintiffs. 

3.  I  think  that  the  question  put  to  the  witness  Backman, 
in  reference  to  what  he  had  seen  or  heard  about  the  hotel, 
or  from  the  defendants,  to  the  effect  that  they  were  not  part- 
ners, was  a  proper  one.  The  witness  had  previously  stated 
what  he  had  seen  and  heard,  which  tended  to  establish  the 
copartnership ;  and  it  was,  in  my  judgment,  competent  to 
prove  negatively  that  he  had  no  knowledge  or  information 
to  the  contrary.  The  object  of  the  testimony  introduced 
was  to  prove  that  the  plaintiffs  relied  upon  what  they  had 
heard,  and  what  had  been  witnessed  by  their  agent  as  to  the 
acts  of  the  defendants,  and  it  materially  strengthened  that 
evidence,  by  showing  that  nothing  different  had  transpired 
and  come  to  their  knowledge.  It  tended  to  show  that  they 
trusted  to  the  information  thus  received,  without  being  in 
the  possession  of  any  facts  which  conflicted  in  any  way  with 
what  had  already  been  proven.    If  they  had  heard  from  the 
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defendants  or  others  that  they  were  not  partners,  or  if  they 
had  any  knowlege  of  acts  done  by  them  or  others  to  the  con- 
trary, it  would  at  least  have  seriously  weakened  if  not  entirely 
destroyed  the  plaintiffi'  case.  The  question  is  whether  the 
plaintiffs  gave  the  credit  upon  the  facts  introduced  in  evi- 
dence. In  such  a  case,  where  the  party  claims  to  recover,  I 
think  it  was  competent  to  rebut  any  presumption  to  the  con- 
trary by  proof  that  he  had  no  other  knowledge  or  information. 

4  The  bond  was  properly  introduced  in  evidence.  It  was 
offered  for  the  purpose  of  showing  an  act  of  the  defendants 
which  tended  to  establish  that  they  were  connected  in  busi- 
ness. On  its  face,  it  appeared  to  be  signed  by  both  of  the 
defendants,  and  although  it  was  proven  that  only  one  of 
them  had  executed  it,  and  that  he  did  so  without  the  knowl- 
edge of  the  other  at  the  time,  yet  it  was  claimed  that  the 
other  had  subsequently  approved  and  ratified  the  act,  thus 
assenting  to  the  fact  alleged,  that  he  was  at  the  time  a  partner. 
Even  if  the  bond  was  executed  some  time  after  the  account 
began  to  run  and  the  plaintiffs  had  not  originally  relied  upon 
it,  yet  if  the  fact  was  that  it  was  the  act  of  both  parties,  it 
aided  in  establishing  that  the  defendants  had  been  partners 
in  the  hotel  business,  anterior  to  its  execution.  At  any  rate, 
if  the  execution  of  the  bond  was  sanctioned  by  both  of  the 
defendants,  and  the  plaintiffs  relied  upon  it  from  the  time 
that  it  came  to  their  knowledge,  that  fact  was  calculated  to 
prove  that  the  defendants  were  both  liable  for  the  articles 
delivered  subsequent  to  that  period. 

5.  The  only  remaining  question  is  whether  the  referee  erred 
in  refusing  to  find  as  requested.  The  proposition  to  find  that 
Eli  Barton,  jun.  was  not  interested  in  the  purchases  and 
never  had  or  received  any  portion  of  the  liquors,  or  the 
avails  of  them,  I  think  is  substantially  covered  by  the  find- 
ing of  the  referee  that  the  defendants  were  not,  at  the  time 
of  the  purchases  of  the  liquors,  partners  nor  connected  in 
business  between  themselves;  but  that  they  and  each  of 
them,  especially  Eli,  held  themselves  out  to  the  plaintiffs  as 
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partners,  and  from  this,  by  their  acts  and  conversations,  &c. 
induced  the  plaintiffs  to  believe  them  to  be  partners  and 
thereby  procured  the  credit.  If  this  finding  was  justified,  as 
would  appear  to  be  the  case,  then  the  defendants  were  not 
interested  as  partners  in  fact ;  but  in  law  the  sales  made  were 
to  both  defendants ;  Eli  being  interested  in  the  purchases  and 
the  finding  as  proposed  could  not  be,  strictly  speaking,  accu- 
rate or  consistent  with  the  conclusion  of  the  referee,  which 
there  was  sufficient  evidence  to  warrant. 

In  regard  to  the  proposition  to  find  that  Hiland  B.  Barton 
was  sole  proprietor  of  the  Eagle  Bridge  hotel,  and  made  all 
the  purchases  of  the  plaintiffs  for  his  sole  use  and  benefit,  it 
may  be  observed  that  it  was  mainly  embraced  in  the  findings 
already  had.  It  was  also  objectionable  because  it  embraced 
the  proposition  that  Hiland  had  made  all  the  purchases, 
when  there  was  some  evidence  to  show  that  on  one  occasion 
Eli  had  ordered  goods,  and  I  think  that  no  error  was  com- 
mitted by  the  referee  in  refusing  to  find  as  requested ;  and 
the  result  of  these  remarks  is  that  the  judgment  entered  upon 
the  report  of  the  referee  should  be  affirmed. 

Inoalls,  J.  concurred. 

Peckham,  J.  dissented. 

Judgment  affirmed. 

[ALBAirr  Geitbbal  TbbX|  December  6, 1864.    Feekhamj  MilUr  and  Jh^aOt 
Justices.] 
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1 43b  m\  T^^  Albany  City  Fire  Iksurakck  Company  vs. 

'  '^^1  Devendobf. 

Where  a  creditor  receives  the  check  or  draft  of  the  principal  debtor,  payabto 
at  a  future  day,  in  payment  of  the  debt,  without  objection,  and  instead  of 
returning  it  to  the  maker,  forwards  it  to  the  bank  for  collection,  if  the 
check  or  draft  is  not  absolute  payment  of  the  debt,  the  effect  of  the  trans- 
.  .  action  is  to  extend  the  time  of  payment  after  the  demand  has  accrued, 

during  which  time  the  creditor  would  be  precluded  from  bringing  an  action 
to  recover  the  amount,  of  the  principal  debtor ;  and  if  the  extension  is 
given  without  the  consent  of  a  surety,  it  discharges  him  from  liability. 

THE  plaintiff  sued  the  defendant  and  one  Thomas  Stewart^ 
to  recover  the  sum  of  $188.46,  and  alleged  in  the  complaint, 
in  substance,  that  on  the  18th  day  of  Jaunary,  1862,  said 
Thomas  Stewart  was  appointed  its  agent  at  Amsterdam,  ^^for 
the  purpose  of  effecting  insurance  upon  property  at  Amster- 
dam and  in  the  vicinity  thereof,  and  receiving  the  premiums 
for  such  insurance,*'  &c. ;  and  that  to  secure  the  return  of  such 
payments  to  the  plaintiff  (after  deducting  certain  allowances 
to  the  agent,)  the  defendant  entered  into  a  bond  with  a  pen- 
alty of  $800,  to  the  effect  that  Stewart  should  promptly 
account  for  and  pay  over  and  deliver  all  moneys  &c.  which 
might  come  into  his  bands  as  such  agent.  The  complaint 
further  alleged  that  there  was  due  to  the  plaintiff,  from  Stew- 
art, on  account  of  such  agency,  the  sum  of  $122.35,  with 
interest  from  the  18th  day  of  June,  1862,  and  $58.11,  with 
interest  from  July  1,  1862.  And  the  plaintiff  claimed  that 
Stewart  not  having  paid  the  said  amounts,  the  defendant  was 
liable  for  the  same.  The  defendant  Stewart  did  not  appear. 
The  defendant  Devendorf  alleged  in  his  answer,  that  he  exe- 
cuted the  bond  simply  as  a  surety  for  Stewart ;  that  he  never 
knew  of  any  neglect  or  refusal  of  Stewart  to  pay  the  plaintiff 
any  moneys  due,  except  that  in  July,  1862,  he  was  informed 
that  there  was  due  to  the  plaintiff,  from  Stewart,  $58.11  for 
which  the  defendant  was  liable,  all  other  sums  and  liabilities 
having,  without  the  defendant's  knowledge,  been  previously 
paid ;  and  as  to  that  sum  he  pleaded  a  tender  to  the  plaintiff 
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before  snit.  The  action  was  referred  to  a  referee,  who  found, 
among  other  things,  that  daring  the  month  of  May,  1862,  Stew- 
art, as  snch  agent,  issued  policies  in  the  plaintiff's  company, 
on  which  the  ^gregate  amount  of  premiums  over  and  above 
commissions,  was  8121.42,  which  was  received  by  said  Stewart. 
He  also  found  that  during  the  month  of  June  the  other  in- 
debtedness, of  858.11  was  incurred  by  Stewart,  which  amount, 
before  thecommenoementof  this  suit,  was  tendered  to  the  plain- 
tiff, and  was  paid  to  the  referee.  Also,  that  on  the  2d  day 
of  June  Stewart  sent  his  account  current  for  his  previous 
month's  business  for  the  plaintiff,  amounting  to  $121.42, 
with  his  check  dated  on  that  day,  on  a  bank  in  Amsterdam, 
payable  fifteen  days  after  date,  which  check  the  plaintiff  re- 
ceived, and  deposited  the  same  for  collection ;  and  that'such 
check  was  not  honored.  The  referee  also  found  that  Stewart 
was  accustomed  to  remit  monthly  for  monthly  balances,  by 
checks  on  the  Bank  of  Amsterdam  of  ten,  fifteen  or  twenty 
days.  That  the  custom  of  the  plaintiff  was  to  require  monthly 
accounts  from  agents,  and  that  monthly  balances  should  be 
remitted ;  the  remittances  varying  from  the  1st  to  the  25th  of 
the  month.  The  referee  reported  in  favor  of  the  plaintiff,  for 
both  amounts ;  upon  which  a  judgment  was  entered,  and 
the  defendant  Bevendorf  appealed. 

I.  Shaver^  for  the  appellant. 

W.  L.  Learned^  for  the  respondent. 

By  the  Court,  Miller,  J.  The  check  or  draft  of  Stewart 
on  the  Farmers'  Bank  of  Amsterdam  appears  to  have  been 
received  in  payment  of  his  indebtedness  to  the  plaintiff. 
After  it  was  received  it  was  retained  and  thus  accepted  and 
forwarded  to  the  bank  for  collection,  as  it  would  seem  in  con- 
formity with  a  practice  previously  existing  in  the  dealings  of 
Stewart  with  the  plaintiff.  No  objection  was  made  to  it 
when  first  received,  and  it  was  not  returned  by  the  plaintiff 
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to  Stewart.  Even  if  the  draft  or  check  was  not  an  absolate 
payment,  yet  the  effect  of  it  was  to  extend  the  time  of  pay- 
ment after  the  demand  had  accrued  some  fifteen  days,  dar- 
ing which  time  the  plaintiff  would  be  precluded  from  bringing 
an  action  to  recover  the  amount,  of  the  principal  debtor. 

Upon  well  settled  rules  this  was  an  extension  of  the  time 
of  payment  as  to  the  amount  for  which  the  draft  was  given ; 
and  the  case  is  clearly  within  the  principle  decided  and  set- 
tled in  BangSy  receiver ^  v.  Moaher^  (23  Barb.  4lI%.)  It  was 
there  held  that  where  a  creditor  takes  the  draft  or  check  of 
the  principal  debtor  payable  at  a  future  day,  in  payment 
of  the  debt,  this  is  a  valid  extension  of  credit,  and  if  done 
without  the  consent  of  the  sureties,  discharges  them  from 
liability.  That  action  was  brought  by  the  plaintiff  as  re- 
ceiver of  an  insurance  company  upon  a  bond  similar  in  its 
condition  to  the  one  upon  which  this  action  was  commenced, 
and  in  most  of  its  leading  characteristics  is  identical  with 
the  case  under  consideration.  I  think  it  is  decisive  of  the 
point  now  considered.  (See  also  Dorlon  v.  Christie^  39  Barb. 
610,  and  authorities  there  cited.) 

Several  objections  are  presented  to  the  views  I  have  express- 
ed, which  are  entitled  to  consideration. 

It  is  said  that  the  bond  being  conditioned  that  Stewart 
should  account  for  and  pay  over  all  moneys  &c.  and  perform 
all  duties  &c.  Stewart  was  not  liable  to  an  action  until  a 
refusal,  on  demand,  to  pay  over  the  money.  I  think  this 
objection  is  not  available,  and  that  no  demand  was  necessary 
before  suit  brought.  It  is  the  duty  of  a  mere  collecting 
agent  who  receives  money  on  account  of  his  principal  to  pay 
it  over,  within  a  reasonable  time,  and  if  it  be  not  so  paid, 
the  principal  may  maintain  an  action  for  it,  without  any  pre- 
vious demand.  {Lillie  v.  Hoyt^  5  Hilly  395.)  Cowen,  J. 
who  delivered  the  opinion  of  the  court  in  the  case  cited,  after 
reviewing  the  authorities  upon  the  question  presented,  re- 
marks :  '^  The  utmost  that  our  own  cases  establish  is,  that  a 
foreign  factor  and  an  attorney  at  law  are  not  liable  till  re- 
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qnest^  though  on  onr  latest  decision  I  should  hardly  think 
this  predicable  of  an  attorney/'  Although  Stewart  was 
authorized  to  enter  into  contracts  as  well  as  to  collect  money, 
yet  I  think  he  was  not,  within  the  rule  laid  down,  either  a 
factor  or  an  attorney,  and  therefore  it  was  not  necessary  to 
make  a  demand  before  suit  brought.  He  was  bound  to  remit 
when  the  moneys  were  received,  and  the  existence  of  any 
custom  allowing  time  would  not  extend  or  enlarge  the  time 
differently  from  what  the  law  made  it.  It  would  not  vary 
the  legaj  effect  of  his  contract ;  certainly  not  to  the  injury 
of  the  rights  of  the  surety  and  the  impairing  of  his  obli- 
gation. 

There  is  no  force  in  the  position  that  this  case  is  not  anal- 
ogous to  that  of  a  surety  of  a  debt.  The  case  of  Bangs  v. 
Moshevj  (23  Barb.  478,)  holds  expressly  to  the  contrary, 
and  there  the  principal  stood  in  a  fiduciary  relation  to  the 
obligee,  and  the  obligation  of  the  surety  was  for  the  faithful 
performance  of  the  duty  of  his  principal. 

I  think  it  sufficiently  appears  that  the  check  was  intended 
to  apply  upon  the  plaintiff's  account,  and  the  fact  that  it 
was  not  returned  to  Stewart  but  sent  for  collection  is  suffi- 
cient evidence  of  its  acceptance. 

The  objection  that  even  if  accepted  the  check  would  not 
extend  the  time  of  payment,  is  covered  by  the  remarks  already 
made. 

It  is  also  insisted  that  there  is  no  plea  setting  up  the  check 
as  an  extension  of  the  time  of  payment  to  Stewart  and  a  re- 
lease of  Devendorf,  and  therefore  the  check  should  not  have 
been  received  in  evidence.  I  am  inclined  to  think  that  the 
answer  of  payment  was  sufficient  to  authorize  the  admission 
of  the  evidence.  The  answer  alleges  that  all  sums  and  lia- 
bilities except  a  small  amount,  in  reference  to  which  the 
defendant  had  interposed  a  separate  defense,  had  been  liqui- 
dated, paid  and  settled  by  and  between  the  plaintiff  and 
Stewart ;  and  I  think  evidence  of  the  transaction  was  proper 
under  this  allegation.    It  tended  to  prove  payment  or  a  set- 
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tlement  of  the  plaintiff's  demand,  and  was  within  the  answer. 
Even  if  the  answer  was  insufficient  upon  this  pointy  I  still 
think  the  case  should  be  considered  as  if  the  facts  found  by 
the  referee  were  especially  averred  in  it.  (Hart  v.  Hudsorij 
6  Dtier,  294 ;  Payne  v.  WoodhuU,  Id.  169 ;  Clark  v.  Dales, 
20  Barb.  66,  67.)  And  upon  an  appeal  the  court  may  treat 
the  pleadings  as  having  been  amended  in  any  respect  in  which 
the  court  ought  clearly  to  allow  .an  amendment  at  special 
term.  (  Wright  v.  Whiting^  40  Barb,  242,  and  authorities 
there  cited,) 

As  it  is  manifest  that  the  referee  erred  in  allowing  a  portion 
of  the  plaintiff's  claim,  the  judgment  entered  upon  his  re- 
port must  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Ingalls,  J.  concurred. 

Peckham,  J.  expressed  no  opinion. 

New  trial  granted. 

[Albakt  Gbvbbal  Tbbm,  December  6,  1864.  ^«ckhmn^  USUer  and  IngatU^ 
JosticeB.] 


Thomas  Newman  vs.  Johk  P.  Cordell  and  wife. 

On  the  6th  of  July,  1859,  J.  P.  C,  being  indebted  to  the  plaintiff,  at  the  time, 
on  a  note  part  due,  executed  and  delivered  to  £.  C,  his  sister-in-law,  a 
deed  of  certain  premises  then  owned  by  him.  On  the  20th  of  September, 
1859,  E.  C.  executed  and  delivered  to  one  H.  a  deed  of  the  same  premises. 
On  the  same  day,  H.  executed  and  delivered  to  A.  C,  the  wife  of  J.  P.  C, 
a  deed  conveying  to  her  certain  lands  in  W.,  of  which  he  was  t^e  owner. 
The  only  consideration  for  this  last  conveyance  was  the  property  deeded 
to  H.  by  E.  C,  the  two  pieces  being  considered  of  about  equal  value.  In 
March,  1861,  the  plaintiff  recovered  a  Judgment  agdnst  J.  P.  C.  upon  the 
note,  and  an  execution  issued  thereon  was  returned  unsatisfied. 

MM^  that  in  the  absence  of  any  explanation  whatever  to  show  the  reason 
why,  or  how  and  in  what  manner,  H.  became  connected  with  the  affair,  and 
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i9hj  he  executed  a  deed  to  A.  0.  for  a  piece  of  real  estate  without  recelY- 
ing  any  consideration  firom  her,  and  only  receired,  in  exchange,  a  deed 
from  £.  0.  of  another  piece  of  property,  which  formerly  belonged  to  A. 
C.'s  hnsband ;  and  with  no  evidence  to  prove  that  A.  C.  ever  paid  a  par- 
ticle of  consideration  for  the  property  conveyed  to  her  by  H.,  or  that 
she  had  any  means  of  her  own ;  it  was  extremely  suspicious  upon  the  flkca 
of  the  transaction,  that  these  conveyances  should  have  been  made,  under 
such  circumstances,  and  that  A  C.  should  have  thus  acquired  a  title  to, 
and  she  and  her  husband  be  in  the  possession  of,  real  estate  of  the  same 
value  as  that  formerly  owned  by  the  latter. 

And  that  J.  P.  C.  and  his  wife,  in  an  action  brought  against  them  by  the 
plaintiff  to  have  the  deeds  declared  void  as  being  in  fraud  of  J.  P.  C.'s 
creditors,  were  called  upon  to  explain  the  suspicious  circumstances ;  and 
in  the  absence  of  a  satisfactory  explanation,  a  strong  conviction  was  fast- 
ened upon  the  mind,  difficult  to  be  removed,  that  the  whole  affair  Was  not 
btma  Jii»  and  honest,  but  a  mere  cover  to  place  J.  P.  C.*s  property  in  the 
hands  of  his  wife,  so  as  to  prevent  its  being  reached  by  his  creditors. 

KM,  tiUo,  that  although  the  plaintiff  was  bound  to  establish  a  want  of  con- 
sideration, for  the  conveyances,  he  might  do  so  by  circumstances,  as  well 
as  by  positive  evidence. 

sad,  further,  that  there  was  at  least  a  fair  question  fbr  the  Jury  to  determine, 
as  to  the  intent  of  J.  P.  C;  and  that  if  there  was  enough  testimony  to  be 
presented  to  them,  then  their  finding  upon  that  question  should  not  be 
disturbed. 

Aud  that  although  J.  P.  C.  swore  that  there  was  no  intention  to  defhiud  the 
plaintiff,  or  to  prevent  the  recovery  of  any  claim  the  plaintiff  might  have 
against  him,  his  statement  was  not  to  be  regarded  as  entirely  conclusive  or 
satisfactory. 

That  if  there  was  no  consideration  in  fact  for  the  conveyances  to  £.  C.  and 
A.  0.  respectively,  nor  any  evidence  to  that  effect,  then,  as  a  matter  of 
course,  those  grantees  each  had  knowledge  of  the  intention. of  J.  P.  0^ 
and  a  fraudulent  intent  on  their  part  must  be  presumed.  And  in  that 
contingency  neither  of  them  was  a  bona  JIde  purchaser,  and  was  not  In  a 
position  to  rely  upon  a  want  of  knowledge  of  the  intention  of  J.  P.  0. 

The  absence  of  evidence  which  it  is  in  the  power  of  the  party  to  prodnlse  ii 
often  as  effective,  in  disposing  of  a  case,  as  testimony  of  a  positive  char- 
acter.   Per  Mtlleb,  J. 

#here  conveyances  are  attacked  for  fraud,  and  there  are  many  facts  sur- 
rounding the  case  which  cast  suspicion  upon  the  transaction,  the  defend- 
ants should  be  prepared  to  meet  the  allegations  of  unfairness ;  and  if  they 
fail  to  do  so,  the  plaintiff  will  be  entitled  to  the  benefit  of  all  the  unfiivor- 
able  inferences  which  may  legitimately  be  drawn  from  their  neglect,  and 
the  general  features  of  the  case. 

The  denial  of'  a  party  charged  with  fraud,  that  there  was  any  intention  to 
defraud  the  plaintiff,  can  scarcely  be  regarded  as  any  thing  mor«  than  a& 
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expression  of  the  opinion  of  the  party  charged  with  the  fiund,  as  to  the 

character  of  the  transaction,  and  his  own  estimate  of  it. 
While  the  party  alleging  frand  is  hoond  to  pro^e  his  allegation,  by  sufficient 

evidence,  it  is  not  essential  that  it  shoold  be  established  by  direct  proof. 
Resort  may  be  had  to  circumstantial  and  presomptiTe  evidence. 
The  rule  is  well  settled,  that  to  make  a  conveyance  frandnleni  as  to  the 

grantor,  fhind  or  frandolent  intent  most  be  shown  on  the  part  of  the 

grantee,  as  well  as  on  the  part  of  the  grantor. 

THIS  was  an  action,  brought  on  the  equity  side  of  the 
court,  for  the  purpose  of  having  certain  deeds,  allied 
to  have  been  executed  for  the  purpose  of  defrauding  credit- 
ors, declared  void,  and  to  have  certain  lands  held  in  the  name 
of  Angeline  Cordell,  wife  of  the  defendant  John  P.  Gordell, 
adjudged  to  be  in  fact  the  property  of  John  P.  Cordell,  and 
liable  to  be  sold  for  the  payment  of  his  debts.  The  cause 
was  tried  before  Justice  Hoqeboom  and  a  jury  ordered  to  try 
the  issues  of  fact  made  by  the  pleadings,  at  the  Albany  cir- 
cuit, in  January,  1863.  It  appeared  upon  the  trial  that  the 
plaintiflf  held  a  note  against  John  P.  Cordell,  dated  May  27, 
1857,  payable  in  one  year  after  date,  for  $300  and  interest. 
In  October,  1860,  a  suit  was  brought  upon  this  note,  and  tha 
plaintiff  recovered  a  judgment  against  the  defendant,  which 
was  docketed  in  the  Albany  county  clerk's  oflSce,  March  23, 
1861,  for  $422.94,  damages  and  costs.  The  judgment  could 
not  be  collected  upon  execution  which  had  been  issued  and 
was  returned  unsatisfied.  That  the  defendant,  John  P.  Cor- 
dell, on  the  6th  of  July,  1859,  executed  and  delivered  to  his 
sister-in-law  (his  brother's  wife)  a  deed  of  certain  premises 
in  Albany,  then  belonging  to  the  grantor.  That  on  the 
20th  of  September,  1859,  this  sister-in-law  of  the  defendant^ 
Elizabeth  Cordell  by  name,  executed  and  delivered  to  one 
Joseph  Hilton  a  deed  bearing  date  on  that  day,  and  convey- 
ing to  Hilton  the  same  premises  which  John  P.  Cordell  had 
conveyed  to  Elizabeth.  On  the  same  day,  Joseph  Hilton 
executed  and  delivered  to  Angeline  Cordell,  the  wife  of  John 
P.,  a  deed  bearing  date  on  the  above  day,  and  conveying  to 
her  lands  in  Watervliet^  in  Albany  county^  of  which  he  was 
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then  the  owner.  It  was  alleged  that  the  conveyance  from 
John  P.  to  Elizabeth  Cordell  was  made  without  considera- 
tion, and  was  executed  for  the  purpose  of  defrauding  cred- 
itorSy  &c.  and  especially  to  defraud  the  plaintiff.  The  only 
consideration  for  the  execution  of  the  deed  by  Elizabeth 
Cordell  to  Joseph  Hilton  was  the  execution  of  the  deed  by 
Hilton  to  Angeline  Cordell,  the  wife  of  John  P. ;  and  the 
only  consideration  Hilton  had  for  the  execution  of  such  deed 
to  Mrs.  Cordell  was  the  deed  from  Elizabeth  Cordell  to'  him. 
The  plaintiff  called  John  P.  Cordell  as  a  witness,  upon  the 
trial,  and,  among  other  facts,  proved  that  the  property  he 
conveyed  to  his  sister-in-law  was  worth  $1300  over  and  above 
the  incumbrances ;  and  that  the  real  estate  conveyed  by  Hil- 
ton to  the  defendant's  wife  was  worth  about  the  same  amount. 
That  at  the  time  the  execution  was  issued  he  had  no  prop- 
erty liable  to  execution.  He  also  swore  tbat  at  the  time  he  ^ 
conveyed  the  premises  to  Elizabeth  Cordell  she  paid  him 
money ;  that  he  received  from  her,  at  different  times,  $600 ; 
that  he  had  forgotten  how  much  he  received  at  the  time  of 
the  transfer;  that  at  that  time  his  brother,  David  B.  was 
living,  and  that  Elizabeth  gave  him  no  notes  or  mortgage,  on 
the  transfer ;  and  that  it  was  so  long  ago  he  could  not  recol- 
lect the  exact  amount  he  received  from  her.  .  That  a  man  by 
the  name  of  Leet  and  a  young  gid  were  present  when  the 
deed  was  delivered,  and  that  Leet  was  dead,  and  the  girl 
living  in  Bethlehem.  That  he  owed  David's  wife ;  could  not 
tell  the  amount,  or  how  long  it  had  been  due.  It  had  been 
standing  from  six  months  to  a  year.  It  had  accrued  within 
four  but  not  all  within  three  years.  Had  owed  her  for  six 
months  to  a  year ;  perhaps  longer.  Could  not  say  how  much. 
The  defendant  further  swore  that  Elizabeth  had  notes  against 
him  at  the  time  of  the  transfer,  but  he  could  not  tell  whether 
any  of  them  were  signed  by  other  persons ;  nor  could  he  tell 
the  amount  of  his  indebtedness  to  her ;  the  amount  of  notes 
she  held  was  some  $500.  He  further  swore  that  there  was 
money  paid  him  for  the  property,  besides  that  paid  on  the 
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delivery  of  the  deed^  but  none  was  paid  after  it ;  and  the 
money  paid  before  the  delivery  was  all  paid  at  once.  David 
(his  brother)  paid  him  $600  at  one  time,  a  day  or  two  before 
the  delivery,  and  the  balance,  something  like  $100,  on  the 
day  of  delivery.  The  agreement  in  reference  to  the  transfer 
was  that  he  was  owing  her  upon  notes ;  the  notes  were  to  be 
allowed  as  a  part  of  the  consideration ;  some  $600  and  over 
was  to  be  paid  in  cash ;  and  she  was  to  take  the  property 
subject  to  the  mortgages.  He  further  swore  that  a  man  by 
the  name  of  James  Jordan  was  present  when  the  $600  was 
paid,  and  that  he  was  then  in  court;  that  no  receipt  was 
taken  when  that  money  was  paid ;  that  he  continued  to  live 
on  the  premises  conveyed  to  his  sister-in-law,  until  the  ex- 
change with  Hilton,  when  he  moved  to  Watervliet.  The 
defendant  further  swore  that  Elizabeth  Cordell  had  never 
beeu  in  possession  of  the  property  conveyed  to  her  by  him, 
any  more  than  to  receive  the  deed  therefor.  Upon  his  cross- 
examination  by  the  defendant's  counsel,  the  witness  testified 
that  the  consideration  for  the  deed  to  Elizabeth,  as  near  as 
he  could  get  at  it,  was  about  $700  in  cash,  $500  that  he 
owed  her  and  she  to  take  the  plaqe  subject  to  the  mortgages 
already  on  it,  $860 ;  that  he  negotiated  with  his  brother 
David  B.  as  agent  for  his  wife,  Elizabeth;  that  he  did  not 
make  the  transfer  with  intent  to  defraud  his  creditors. 

The  defendant  moved  for  a  nonsuit,  upon  several  grounds 
mentioned  in  the  opinion.  The  motion  was  denied,  and  the 
defendant's  counsel  excepted.  The  defendant's  counsel  then 
requested  the  court  to  charge  the  jury  upon  several  points, 
whioh  requests  were  refused.  The  questions  of  fact  were 
submitted  to  the  jury,  who  found  a  verdict  in  favor  of  the 
plaintiff,  upon  all  the  issues  in  the  case ;  and  judgment  being 
entered  thereon,  the  defendant  appealed  to  the  general  term. 

Mr.  Havens,  for  the  appellants. 

B.  W.  Peckham,  Jr.  for  the  respondent. 
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By  the  Court  J  Milleb,  J.  The  most  important  questiong 
in  this  case  arise  npon  the  motion  made  bj  the  counsel  for 
tlie  defendants,  at  the  close  of  the  evidence,  to  nonsuit  the 
plaintiff. 

First.  The  first  point  to  be  considered  in  this  connection 
iis  whether  there  was  sufficient  evidence  of  fraud  and  of  a 
fraudulent  intent  on  the  part  of  John  P.  Oordell,  in  the  whole 
transaction,  to  authorize  the  court  to  submit  the  case  to  the 
jury  and  which  would  justify  the  jury,  in  connection  with 
other  evidence,  in  rendering  a  verdict  in  favor  of  the  plaintiff. 

(1.)  I  think  it  may  be  said  with  propriety  that  the  trans- 
action presented  by  the  evidence  in  this  case  has  some  strange 
characteristics.  The  defendant  John  P.  Oordell  conveys  his 
real  estate  in  Albany  to  Elizabeth  Cordell,  the  wife  t>f  his 
brother.  About  two-months  after  this  conveyance,  Elizabeth 
conveys  the  same  premises  to  one  Joseph  Hilton  a  third 
party.  On  the  very  same  day  Joseph  Hilton  conveys  anoth- 
er piece  of  real  estate  situated  in  Watervliet  to  AngeKne 
Cordell  the  wife  of  John  P.  Cordell,  and  one  of  the  defend- 
ants in  this  suit.  The  only  consideration  of  this  last  transfer 
which  appears  to  have  been  made  in  connection  with  the 
conveyance  to  Hilton,  was  the  property  deeded  to  Hilton  by 
Elizabeth  Cordell.  The  defendant  John  P.  Cordell  was,  at 
the  time,  apparently  in  embarrassed  circumstances,  and  was 
indebted  to  the  plaintiff  for  the  amount  of  a  note  for  which 
a  judgment  was  subsequently  obtained,  to  enforce  the  collec- 
tion of  which  this  action  was  brought.  The  two  pieces  of 
real  estate  thus  transferred  appear  to  have  been  considered 
of  about  equal  value,  and  the  one  was  regarded  as  an  equiv- 
alent for  the  other,  in  the  transaction  between  the  parties. 
With  no  explanation  whatever  to  show  the  reason  why,  or 
how  and  in  what  manner,  Joseph  Hilton  became  connected 
with  this  business,  and  why  he  should  have  executed  a  deed 
to  the  wife  of  John  P.  Cordell,  of  a  piece  of  real  estate  for 
which  he  received  no  consideration  from  her,  and  only  received 
a  deed  of  another  piece  of  property  from  Elizabeth  OordeU^ 
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upon  the  same  day,  which  formerly  belonged  to  the  hnsband 
of  Angeline  Cordell ;  with  no  evidence  to  prove  that  the 
wife  ever  paid  a  particle  of  consideration  for  the  property 
conveyed  to  her  by  Hilton,  or  that  she  had  any  means  of  her 
own  to  do  so ;  it  is  certainly  remarkable  that  she  should  find 
herself  invested  with  the  title  of  property  equivalent  in  value 
to  that  which  had  been  conveyed  away  by  her  husband  only 
a  short  time  previously.  It  is  suspicious,  extremely  suspi- 
cious upon  its  face,  that  these  conveyances  should  have  been 
made  under  such  circumstances,  and  that  the  wife  should 
thus  have  acquired  a  title  and  she  and  her  husband  be  in 
possession  of  real  estate  of  the  same  value  as  that  owned  by 
the  husband  before  the  conveyance  executed  to  Elizabeth 
Cordell.  I  think  the  defendants  were  called  upon  to  explain 
these  singular  facts  of  the  transaction,  and  in  the  absence  of 
the  evidence  of  Elizabeth  Cordell,  the  wife,  who  was  a  com- 
petent witness,  (31  Barh.  506 ;  37  id,  44,)  or  any  other  per- 
soUj  to  show  how  it  happened  that  these  transactions  should 
have  occurred,  a  strong  conviction  is  fastened  upon  the 
mind,  difficult  to  be  removed,  that  the  whole  affair  was  not 
hofut  fide  and  honest,  but  a  mere  cover  to  place  the  defendant 
John  P.  Cordell's  property  in  the  hands  of  his  wife,  so  as  to 
prevent  its  being  reached  by  his  creditors. 

(2.)  I  think,  so  far  as  the  evidence  relates  to  the  payment 
of  a  consideration  for  the  conveyances  made  to  Elizabeth  and 
to  Angeline  Cordell,  it  is  by  no  means  satisfactory.  It  is 
true  that  the  plaintiff  must  establish  a  failure  of  considera* 
tion ;  but  he  may  do  so  as  well  by  circumstances  as  by  posi* 
tive  evidence.  It  is  said  that  John  P.  Cordell's  testimony 
shows  a  valid  and  full  consideration  for  the  conveyance  exe- 
cuted by  him  to  Elizabeth  Cordell,  and  if  there  was  no  fraud 
in  this  the  action  must  fail.  There  are,  I  think,  some  circum- 
stances which  may  be  considered  as  detracting  from  his  cred- 
ibility, and  impairing  the  force  and  strength  of  his  evidence. 
In  'the  first  part  of  his  direct  examination,  he  swears  that 
he  received  $600^  at  different  times.    He  has  forgotten  how 
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niQcb,  bat  he  thinks  over  $100  on  the  day  of  the  conyey* 
ance.  He  can  not  recollect  the  exact  amoant  he  got  of  her. 
In  contradiction  of  this  he  subsequently  testifies  that  his 
brother  David  paid  him  $600  at  one  time  a  day  or  two  before 
the  deed  was  delivered^  and  the  balance^  something  like  $100, 
upon  the  delivery  of  the  deed. 

He  also  swears  that  one  Jordan  was  present  when  the 
$600  was  paid,  and  a  little  girl  when  th^  deed  was  delivered. 
It  may  be  observed^  in  reference  to  this  testimony,  that  it 
was  not  very  specific  as  to  date,  time,  or  amounts.  It  gave 
BO  details  as  to  these  payments,  if  made  as  first  stated  at  dif-^ 
ferent  times,  and  it  was  somewhat  inconsistent  and  contra- 
dictory. The  facts  occurring  upon  such  an  occasion  would 
naturally  make  an  impression  which  would  not  very  soon  be 
effaced  from  the  memory,  and  it  is  somewhat  singular  that 
the  evidence  should  not  have  been  clearer,  and  more  accurate 
and  specific. 

It  will  also  be  noticed,  that  he  calls  no  one  to  corroborate 
him  upon  the  material  points  in  controversy  to  which  his 
testimony  related.  Jordan,  who  saw  the  money  paid,  he 
states,  was  present  in  court  and  the  girl,  Elizabeth  Oordell, 
and  his  own  wife  were  within  his  reach,  and  could  doubtless 
have  been  obtained  if  desired ;  the  plaintiff  endeavored  to 
procure  the  attendance  of  Elizabeth,  but  was  unable  to  find 
her.  As  to  the  deed  to  Angeline  Cordell,  although  she 
swears  in  her  answer  that  she  paid  a  valuable  consideration 
out  of  her  separate  property,  for  the  farm  in  Watervliet,  yet 
there  was  no  evidence,  whatever,  to  show  that  any  consider- 
ation was  paid  by  her,  or  that  she  had  any  property  of  her 
own.  Why  was  she  not  produced  and  sworn  as  a  witness  P 
If  it  was  true,  as  set  forth  in  her  answer,  she  could  have  stated 
every  thing  that  she  knew  in  regard  to  it,  and  might  have' 
been  able  to  make  a  perfect  explanation  of  the  whole  trans- 
action.  The  absence  of  evidence  which  it  is  clearly  in  the 
power  of  the  party  to  produce,  is  often  as  effective  in  dipos- 
ing  of  a  case  as  testimony  of  a  positive  character.    The 
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conveyancea  ia  question  were  Attacked  for  fraud,  and  certainly 
there  were  many  facte  surrounding  the  case  which  cast  sus- 
picion upon  the  transaction.  The  defendants  should  have 
been  prepared  to  meet  these  allegations  of  unfairness,  and  as 
they,  failed  to  dp  so  the  plaintiff  was  entitled  to  the  benefit 
of  all  the  unfavorable  inferences  which  might  Intimately 
be  drawn  from  their  neglect  and  the  general  features  attend* 
ing  the  case. 

.  (3.)  Although  the  defendant  John  P.  Gordell  swears  that 
there  was  no  intention  to  defraud  the  plaintiff,  or  to  prevent 
a  recovery  of  any  claim  which  the  plaintiff  might  have 
against  him,  I  do  not  consider  that  his  statement  is  to  be 
r^arded  as  entirely  conclusive  or  satisfactory. 

As  was  justly  remarked  by  Sutherland,  J.  in  Bahcock  v. 
Eckler,  (24  N.  T.  £ep.*623,)  "Intent  or  intention,  is  an 
emotion  of  the  mind,  and  can  usually  be  shown  only  by  acts 
and  declarations ;  and  as  acts  speak  louder  than  words,  if 
a  party  does  an  act  which  defrauds  another,  his  declaring  that 
he  did  not  by  the  act  intend  to  defraud  is  weighed  down  by 
th^e  evidence  of  his  own  act."  Such  testimony  can  scarcely 
be  regarded  as  any  thing:  more  than  an  expression  of  an 
opinion  of  the  party  charged  with  the  fraud,  as  to  the  char- 
acter of  the  transaction  and  his  own  estimate  of  it.  While 
the  party  alleging  fraud  is  bound  to  prove  his  allegation  by 
sufficient  evidence,  (Hildreth  v.  Sanda^  2  John.  Ch,  43,  and 
14  John.  498,)  it  is  not  expected  that  it  should  be  establish- 
ed by  direct  proof,  and  resort  may  be  had  to  circumstantial 
and  presumptive  evidence.  {Waterhury  v.  Sturtevant^  18 
Wend.  353.  Jackaon  v.  King^  4  Cowen,  220.)  The  intent 
to  defraud  may  be  inferrible  from  circumstances.  (24  N.  T. 
Bep.  623.)  Sometimes  a  combination  of  circumstances  will 
churacterize  a  transaction,  so  plainly  and  so  clearly  as  to 
Btfunpupon  it  unerring  and  indelible  marks  of  fraud,  which  can 
BOt  be  niistaken,  and  the  transaction  itself  will  present  pha- 
ses so. remarkable  and  peculiar,  that  no  fair  minded  person 
vill,  hesitate  to  pronounce  it  as  fraudulent.    These,  indicia 
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are  often  the  clearest  proof  in  the  world,  and  quite  as  re- 
liable as  positive  evidence.  As  there  were  drcamstanoes 
connected  with  the  conveyance  of  John  P.  Oordeirs  property 
to  Elieabeth  Gordell,  and  the  subsequent  transfer  of  othw 
property  back  to  his  wife,  which  threw  doubt  and  distrust  on 
the  fairness  and  integrity  of  the  transaction,  and  which  were 
not  explained  by  any  other  testimony,  it  does  not  follow,  by 
any  means,  that  implicit  confidence  was  to  be  placed  in  the 
whole  of  his  statements.  It  follows  from  the  remarks  already 
made  that  there  was  at  least  a  fair  question  for  the  jury  to 
determine  the  intent  of  John  P.  Cordell,  from  his  own  evi- 
dence and  from  the  facts  and  circumstances  connected  with  the 
case.  And  if  tfa^re  was  enough .  testimony  to  present  to  them, 
then  their  finding  should  not  be  disturbed  upon  that  question. 
Second.  The  next  question  which  properly  presents  itself 
for  consideration  relates  to  the  fraudulent  intent  of  Eliza- 
beth Cordell  and  Angeline  Cordell  in  taking  a  convey- 
ance of  the  real  estate  deeded  to  them  respectively.  The 
rule  is  well  settled,  that  to  make  a  conveyance  fraudulent  as 
to  the  grantor,  fraud  or  fraudulent  intent  must  be  shown  on 
the  part  of  the  grantee,-  as  well  as  the  grantor.  (18  Wend. 
866.  2  John.  Oh.  35.  18  John.  515.)  If,  however,  there 
was  no  consideration  in  fact  nor  any  evidence  to  thatefiect,  then 
as  a  matter  of  course  Elizabeth  and  Angeline  Cordell  each 
had  knowledge  of  the  intention  of  John  P.  Cordell,  and  a 
fraudulent  intent  on  their  part  must  be  presumed.  In  that 
contingency  neither  of  them  was  a  boTia  fide  purchaser,  and 
was  not  in  a  position  to  claim  a  want  of  knowledge  of  the 
intention  of  the  defendant  John  P.  Cordell.  The  proof  in 
the  case  bore  upon  tlus  as  well  as  the  questions  already 
discussed,  and  it  can  scarcely  be  insisted  that  there  was  no 
proof  because  positive  evidence  was  not  introduced.  Cir^ 
cumstantial  evidence  is  often  as  potent  as  direct  testimony ; 
for  circumstances  can  not  lie,  while  human  testimony  is  often 
uncertain  and  unreliable.  Some  of  the  remarks  made  in 
discussing  the  other  points,  as  to-  the  general  charaoteriaticB 
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of  the  transactioD,  have  a  bearing  upon  the  point  now  under 
discussion^  and  it  is  therefore  unnecessary  to  enlarge  upon 
it  Angeline  Oordell  was  a  defendant^  and  the  question  of 
intent  as  to*  her  and  Elizabeth  was  a  proper  subject  for  de- 
termination upon  a  consideration  of  the  whole  case. 

Third.  The  point  urged  on  the  motion  for  a  nonsuit,  that 
there  was  no  allegation  in  the  complaint  of  any  bad  faith  or 
fraudulent  intent  on  the  part  of  Angeline  Cordell,  I  think 
can  not  be  sustained.  The  complaint  alleged  that  she  gave 
no  consideration  for  the  premises  in  Watervliet,  conveyed  to 
her,  and  that  the  whole  consideration  came  from  her  husband. 
The  whole  statement  presented  a  case  showing  that  a  fraud 
had  been  perpetrated  by  her  husband  John  P.  Cordell,  in 
conveying  away  his  real  estate  with  an  intent  to  defraud  his 
creditors,  and  that  she  was  a  party  to  that  fraud,  for  his  ben* 
efit.  If  the  complaint  was  informal,  it  could  have  been 
amended  at  the  trial,  and  it  is  not  too  late,  even  now,  to 
grant  such  an  amendment  as  would  make  it  conform  to  the 
proof.  I  think,  however,  it  is  sufficient,  and  the  objection  is 
not  a  valid  one. 

Fourth.  The  remaining  exceptions  relate  to  the  chaige 
of  the  judge,  and  his  refusals  to  charge.  He  is  supposed  to 
have  erred  in  refusing  to  charge  as  requested,  and  in  charg- 
ing in  several  particulars  which  I  shall  have  occasion  to  ex- 
amine. 

(1.)  He  declined  to  charge  that  in  the  absence  of  any  ex- 
press evidence  to  establish  a  fraudulent  intent  in  John  P. 
Oordell,  the  plaintiff  was  bound  by  his  evidence  which 
showed  that  the  conveyance  was  made  in  good  faith  and  for 
a  valuable  consideration,  but  submitted  the  same  for  the 
jury  to  determine.  I  see  no  objection  to  such  refusal,  or  to 
this  portion  of  the  charge.  The  question  whether  the  con- 
yeyance  was  made  in  good  faith  and  for  a  valuable  consider- 
ation was  for  the  jury ;  and  if  the  judge  had  charged  as 
requested  he  would  have  disposed  of  the  case  without  sub- 
mitting it  to  them.    Even  if  the  defendant  is  correct  in 
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claiming  that  there  was  no  express  evidence  to  establish  such 
fraudulent  intent^  the  proposition  embraced  too  much ;  and 
as  it  was  clearly  wrong  in  part,  there  was  no  error  committed 
by  the  judge  in  refusing  to  charge  as  requested.  *A  request 
to  charge  the  jury  should  be  made  in  such  form  that  the 
court  may  charge  in  the  very  terms  of  the  request,  without 
qualification.  (11  N.  T.  Sep.  61.)  The  judge  is  not  re- 
quired to  separate  a  proposition  of  this  kind  and  pick  out 
what  is  good  and  refuse  the  rest.  (Keller  v.  N.  Y.  Cefitral 
B.  B.  Co.,  24  How.  Ft.  B.  172.)  I  also  think  the  judge 
did  no  injustice  to  the  defendants  in  leaving  the  whole  ques- 
tion embraced  in  the  defendant's  proposition  to  the  jury. 
It  was  for  them  to  say  whether  there  was  any  express  evidence, 
and  whether  the  evidence  established  any  fraudulent  intent. 
Also  whether  the  testimony  of  John  P.  Cordell  proved  a 
valid  and  good  consideration  for  the  conveyance,  and  good 
faith  in  its  execution ;  and  the  court  was  not  authorized  to 
assume  that  it  did. 

(2.)  The  next  exception  also  is  not  well  founded.  I  do 
not  think  that  the  judge  was  authorized  to  -charge  that  the 
evidence  showed  that  the  transfer  from  John  P.  Cordell  to 
Elizabeth  was  made  for  a  good  consideration.  The  evidence 
was  to  be  considered  in  connection  with  the  circumstances 
attending  the  case.  To  claim  thus  much,  it  would  be  neces- 
sary to  assume  that  the'  testimony  of  John  P.  Cordell  was 
entirely  consistent  with  all  the  other  facts  appearing  upon 
the  trial.  If  there  were  any  inconsistencies  it  was  the  duty 
of  the  jury  to  reconcile  them  if  they  could,  and  if  they  could 
not,  to  give  credit  to  such  portion  of  his  testimony  as  was 
justified  by  the  circumstances.  It  was  peculiarly  within 
their  province  to  determine  whether  his  evidence  established  a 
valid  consideration,  and  this  was  properly  submitted  to  them 
by  the  judge. 

(3.)  Nor  do  I  think  that  the  succeeding  exception  can  be 
upheld.  There  certainly  were  some  circumstances  which 
tended  to  show  that  Elizabeth  Oordell  was  not  a  hona  fiA^ 
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purchaser  for  a  valuable  consideratioo,  and  that  she  had 
knowledge  of  the  fraudulent  intent;  and  it  was  therefore 
appropriate  and  right  for  the  court  to  refuse  to  charge 
that  there  was  no  evidence  upon  that  point,  and  to  charge 
that  there  was  no  positive  evidence  on  that  subject ;  but  the 
circumstances  were  for  their  consideration. 

(4.)  I  am  also  of  the  opinion  that  the  judge  committed 
no  error  in  refusing  to  instruct  the  jury  that  if  John  P. 
Cordell  had  a  fraudulent  intent  in  conveying  away  his 
property,  any  intention  of  fraud  on  the  part  of  Elizabeth 
Oordell,  his  vendee,  was  so  much  the  less  presumable.  Why 
should  it  be  less  presumable  because  John  P.  had  a  fraud- 
ulent intent?  I  think  the  judge  fairly  left  it  for  the  jury 
to  determine  the  matter,  as  a  question  of  fact. 

(5.)  The  remaining  exception  to  the  refusal  to  charge, 
and  the  charge  made,  is  equally  untenable.  I  think  the 
judge  would  not  have  been  justified  in  saying  to  the  jury 
that  there  was  nothing  in  the  case  showing  that  Angeline  Cor- 
dell had  any  knowledge  of,  or  was  a  party  to,  the  fraudulent 
intent  of  John  P.  CordelL  She  was  his  wife,  and  by  some 
means  had  received  a  conveyance  of  real  estate  in  exchange 
for  that  owned  by  her  husband,  and  conveyed  by  him  to 
Elizabeth  Cordell.  The  circumstances  connected  with  the 
transactions  were  somewhat  unusual,  and,  in  the  absence  of 
any  explanation,  at  least  liable  to  suspicion.  While  then 
the  judge  stated  there  was  no  direct  evidence  upon  that 
point,  he  left  the  whole  matter  to  the  jury  as  a  question  of 
fact.  There  was  no  legal  error  in  this,  and  it  was  quite  as 
favorable  a  disposition  of  the  point  presented  as  the  defend- 
ants had  a  right  to  require. 

In  conclusion,  I  am  satisfied  that  no  error  was  committed 
by  the  judge  in  disposing  of  the  various  questions  raised 
upon  the  trial,  and  I  am  not  prepared  to  say  that  there  is 
any  good  reason  for  setting  aside  the  verdict  of  the  jury.  A 
charge  of  firaud  in  a  case  like  this,  must  depend  very  much 
upon  the  incidents  surrounding  it.  Fraud  is  rarely  perpetrated 
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openly  and  in  broad  day  light.  It  is  committed  in  secret 
and  privately,  and  usually  hedged  in  and  surrounded  by  all 
the  guards  which  can  be  invoked  to  prevent  discovery  and 
exposure.  Its  operations  are  frequently  circuitous  and  diffi- 
cult of  detection.  The  proof  of  it  is  very  seldom  positive 
and  direct,  but  is  dependent  upon  very  many  little  circum- 
stances and  conclusions  to  be  drawn  from  the  general  aspects 
of  the  case.  Even  an  absence  of  evidence  which  is  supposed 
to  be  within  the  reach  of  the  party  charged  with  the  fraud- 
ulent act,  may  sometimes  induce  unfavorable  inferences,  and 
exercise  an  important  influence  upon  the  final  determination 
of  the  question.  While  the  plaintiff  must  make  out  a  case 
by  legal  proof,  he  has  also  a  right  to  call  to  his  aid  any  fail- 
ure of  the  defendant  to  explain,  when  in  his  power  to  do 
so,  what  would  seem  to  be  tainted  with  doubt  and  distrust. 
And  these  considerations  appear  to  have  been  entertained  in 
the  case  at  bar,  and  as  there  was  no  unfairness,  and  nothing 
transpired  upon  the  trial  which  would  authorize  this  court  to 
disturb  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed  with  costs. 

[Ablaitt  Gbksbal  Txxx,  December  5, 1864.    Feekham,  Miller  and  J^i^aUi^ 
Justices.] 
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It  is  a  general  principle  of  equity  that  a  surety,  or  a  party  who  stands  in  the 
relation  of  a  surety,  is  entitled  to  be  subrogated  to  all  the  rights  and 
remedies  of  the  creditor  against  the  principal  whose  debt  he  has  been 
compelled  to  pay. 

And  where  a  person  standing  in  the  situation  of  a  surety  for  the  payment  of 
a  debt  receives  a  collateral  security  for  such  payment,  for  his  indemnity, 
the  principal  creditor  is  in  equity  entitled  to  the  benefit  of  such  collateral 
security;  although  he  did  not  originally  rely  upon  the  credit  of  such  col- 
lateral security;  or  know  of  its  ezisteQcej  in  the  first  instance. 
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An  accommodation  malcer  of  a  promissory  note,  for  whose  benefit,  in  part, 
the  note  was  giyen,  can  not  claim  an  equitable  right  to  a  security  which 
has  been  pledged  to  the  person  occupying  the  position  of  second  indorser, 
for  his  special  indemnity,  after  such  second  indorser  has  been  absolutely 
discharged  from  liability. 

In  order  to  arail  himself  of  the  benefit  of  such  security,  it  is  essential  that 
the  maker  of  the  note  should  have  paid  the  debt  for  which  he  was  liable. 

If  he  fails  to  pay  the  debt,  and  the  second  indorser  has  been  discharged 
from  liability,  the  security  pledged  to  the  latter  by  the  first  indorser,  for 
his  Indemnity,  will  revert  back  to  and  become  the  property  of  the  first 
indorser,  and  a  subsequent  assignment  thereof  by  the  second  indorser,  to 
the  maker,  will  convey  no  title. 

A  referee,  being  appointed  by  the  court  to  perform  certain  duties,  is  one  of 
its  officers,  and  moneys  in  his  hands  being  in  the  custody  of  the  court,  no 
action  can  be  brought  against  him  to  recover  those  moneys,  without  the 
permission  of  the  court. 

Either  leave  must  be  obtained,  for  that  purpose,  or  an  application  should  be 
made  by  motion,  for  directions  as  to  the  disposition  of  the  fund. 

THIS  action  was  brought  to  recover  from  the  defendant 
the  sum  of  $210.50,  with  interest  from  the  Ist  of  April, 
1858.  The  plaintiflf  proved  the  following  fact* :  In  Novem- 
ber, 1857,  the  plaintiff  made  his  promissory  note  payable 
three  months  after  date,  to  the  order  of  one  Costigan,  for  $200. 
This  note  was  in  part  for  $75,  legal  services  rendered  to  the 
plaintiff  by  Costigan,  and  in  part  for  the  accommodation  of 
Costigan.  Costigan  indorsed,  and  afterwards  John  I.  Burton 
became  the  second  indorser  on  the  note,  for  the  accommo- 
dation of  Costigan.  Six  months  afterwards,  on  the  Ist  of 
April,  1858,  the  defendant  (as  referee  in  a  partition  suit) 
became  possessed  of  the  sum  of  $210.50,  awarded  by  the 
decree  of  sale,  in  said  suit,  to  Costigan,  for  his  costs  as  attor- 
ney for  one  of  the  parties  therein.  On  the  26th  of  April, 
1858,  an  order  was  served  upon  the  said  Costigan  for  his 
examination  as  a  judgment  debtor  in  supplementary  pro- 
ceedings against  him.  Two  hours  "before  this  order  was 
served  J  and  on  the  same  day,  he  made  an  assignment  of  these 
costs  to  Burton,  without  any  consideration  paid,  and  solely 
to  indemnify  said  Burton  against  his  liability  as  second  in- 
dorser upon  the  note  of  $200^  due  three  months  before.    This 
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assignment  was,  on  its  face,  absolute.  On  the  Ist  of  May, 
1858,  the  examination  of  Costigan  on  the  supplementary 
proceedings  commenced.  Burton  was  also  examined  on  the 
-5th  of  May,  and  again  on  the  7th  of  May.  Intermediate  the 
two  days,  and  on  the  6th  of  May,  the  attorney  for  the  plain- 
tiffs in  the  supplementary  proceedings  procured  from  the  Al- 
bany City  Bank,  the  holder  of  the  note,  an  assignment  thereof, 
and  of  a  judgment  they  had  recovered  thereon  against  the 
parties,  and  procured  a  valid  release  of  Burton  from  all  lia- 
bility by  reason  of  his  indorsement,  and  delivered  such  release 
to  him  on  the  same  day.  On  the  next  day,  the  7th  of  May, 
and  the  last  of  the  examination  in  the  supplementary  proceed- 
ings, Jacob  I.  Werner,  Esq.  was  duly  appointed  receiver  of 
all  the  property  of  Costigan.  Both  Costigan  and  the  plain- 
tiff were  then  insolvent.  Werner  qualified  as  receiver  of 
Costigan  on  the  10th  of  May,  1858 ;  and  A.  B.  Voorhees, 
Esq.  was  appointed  receiver  of  the  plaintiff  on  the  11th  of 
May,  1858,  upon  proceedings  against  him.  The  defendant 
paid  over  these  costs  to  the  attorney  of  Werner,  the  receiver  of 
Costigan,  soon  after  the  17th  of  May,  1858.  Afterwards  the 
judgment  upon  the  note  was  paid  by  Voorhees,  the  plain- 
tiff's receiver,  out  of  the  plaintiff's  property.  On  the  17th 
of  May,  1858,  Burton  gave  notice  of  the  assignment  to  him. 
On  the  Slst  of  July,  1860,  Voorhees  was  discharged  as  re« 
ceiver  of  Higgins,  and  on  the  8th  of  August,  1860,  Burton, 
at  the  request  of  Costigan,  assigned  his  claim  on  said  money 
to  the  plaintiff,  and  immediately  thereafter  this  action  was 
brought.  The  cause  was  tried  at  the  Albany  circuit  in  De- 
cember, 1862,  before  Justice  Peckham  without  a  jury,  who 
found  that  the  action  did  not  lie,  and  directed  the  complaint 
to  be  dismissed.  The  points  raised  appear  in  the  opinion. 
Judgment  was  entered  in  favor  of  the  defendant,  and  the 
plaintiff  appealed. 

A.  Bingham^  for  the  appellant. 

S.  Handy  for  the  respondent. 
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By  the  Courts  Mill£B,  J.  The  principal  question  in  tbi9 
case  is,  what  was  the  effect  of  the  release  executed  and  de- 
livered to  Burton  on  the  6th  of  May^  1858  ?  Did  the  assign- 
ment of  the  costs  to  Burton  then  enure  for  the  benefit  of 
Higgins,  or  did  they  become  vested  in  Costigan  and  pass  over 
to  Werner,  who  was  on  the  next  day  appointed  receiver  in  . 
the  supplementary  proceedings  which  had  been  previously 
instituted  against  Costigan  upon  the  judgment  in  favor  of 
Guyler  &  Henry  ?  The  assignment  of  the  costs  by  Costigan 
to  Burton  was  made  to  indemnify  Burton  as  seoond  indorser 
of  the  two  hundred  dollar  note  made  by  Higgins ;  and  the 
release  to  Burton  by  the  owner  of  the  judgment  discharged 
him  absolutely  and  unqualifiedly  from  all  liability  arising 
upon  the  note ;  and  it  could  not  be  collected  of  Burton  sub- 
sequent to  that  time.  He  therefore,  from  the  time  of  the  . 
release,  ceased  to  have  any  interest  in  the  moneys,  or  any 
control  over  them.  How  did  the  plaintiff  stand  in  relation 
to  the  parties  ?  He  was  the  accommodation  maker  for  the 
benefit  of  Costigan,  although  it  appears  that  to  the  extent 
of  seventy-five  dollars  the  note  was  given  for  services  ren- 
dered him  by  Costigan,  and  for  which  he  was  indebted  to 
Costigan.  Under  these  circumstances  the  question  arises, 
whether  the  plaintiff  was  entitled  to  be  subrogated  in  the 
place  of  Burton. 

It  is  a  general  principle  of  equity  that  a  surety,  or  a  party 
who  stands  in  the  relation  of  a  surety,  is  entitled  to  be  sub- 
rogated to  all  the  rights  and  remedies  of  the  creditor  against 
the  principal  whose  debt  he  was  compelled  to  pay.  (MattJiews 
v.  Aikifhy  1  ComsU  599.  FelVs  Law  of  Guar,  and  Sur.  note 
19,  j>.  296.)  And  where  a  person  standing  in  the  situation 
of  a  surety  for  the  payment  of  a  debt  receives  a  collateral 
security  for  such  payment  for  his  indemnity,  the  principal 
creditor  is  in  equity  entitled  to  the  benefit  of  such  collateral 
security ;  although  he  did  not  originally  rely  upon  the  credit 
of  such  collateral  security,  or  know  of  its  existence  in  the 
first  instance.     {Curtis  v.  Tyler,  9  Paige,  435.    Bank  of 
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Avhum  V.  Throop,  18  John,  605.  Moses  v.  Murgatroyd, 
1  John.  Ch,119.  Phillips  v.  Thompson,  2  td.  418.  FatY  v. 
Foster,  4  (7(wi«f.  312.) 

As  the  plaintiff  was  actually  indebted  for  a  portion  of  the 
note  to  Costigan,  he  conld  not  have  any  claim  against  Cos- 
tigan  to  the  amount  of  that  indebtedness,  as  he  would  only 
pay  his  own  debt  to  that  extent,  by  paying  the  note.  It  is 
very  questionable,  under  the  authorities  cited,  whether  the 
plaintiff  occupied  such  a  position  as  to  entitle  him  to  the 
benefit  of  the  rules  laid  down  in  reference  to  the  remainder 
of  the  note.  He  was  not  the  principal  creditor,  as  the  note 
belonged  to  another  party ;  and  so  far  from  being  the  surety 
of  Burton  he  was  his  principal.  As  between  himself  and 
Burton,  he  was  bound  to  pay  the  whole  note,  and  was  in  fact 
and  in  law  primarily  liable.  It  is  difficult  to  see  how  the 
principle  of  subrogation  is  applicable  to  such  a  case,  and  by 
what  legal  rule  an  accommodation  maker  of  a  promissory 
note,  for  whose  benefit  part  of  the  note  was  given,  can  claim 
an  equitable  right  to  a  security  which  bad  been  pledged  to 
the  person  who  occupied  the  position  of  second  indorser,  for 
his  special  indemnity,  after  such  second  indorser  has  been 
absolutely  discharged  from  liability.  But  even  if  the  princi- 
ple of  subrogation  could  be  invoked  under  such  circumstances,* 
the  plaintiff  was  not  in  a  position  to  claim  that  right.  In 
order  to  avail  himself  of  the  benefit  of  this  security,  it  was 
essential  that  he  should  have  paid  the  debt  for  which  he  was 
liable.  (Willard's  Eq.  Jur.  110.  Mathews  v.  Aikin,  1  Oomst 
595.  Elwood  V.  Deifendorf,  5  Barb,  398.  Hayes  v.  Ward, 
4  John.  Ch.  123.) 

This  had  not  been  done,  and  therefore,  if  otherwise  enti- 
tled to  claim  an  assignment  of  the  costs  in  question  and  to 
be  clothed  with  the  rights  of  an  assignee  of  Such  claim,  the 
plaintiff  was  barred  from  so  doing,  and  the  failure  to  pay 
was  an  insurmountable  barrier  to  the  assertion  of  any  sucb 
right.    The  right  of  subrogation  could  only  accrue  upon 
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payment  by  the  plaiatiff  of  the  full  amount  of  the  debt,  whicb^. 
at  the  time  when  Burton  was  released,  had  not  been  done. 

Such  being  the  case,  and  Burton  having  been  uncondition- 
ally released  from  all  liability  upon  the  note,  4he  costs  which 
had  been  pledged  to  him  and  in  which  he  only  had  a  special 
property  for  the  purpose  of  indemnifying  him  as  indorser, 
reverted  back  to,  and  became  the  property  of,  Costigan. 
{Brownell  v.  Hawkins,  4  Barb,  491.)  From  that  moment 
the  title  was  in  Costigan,  subject,  however,  to  the  rights  ac- 
quired by  virtue  of  the  proceedings  supplementary  to  execu- 
tion which  had  been  instituted  and  were  pending,  and  .subject 
to  any  order  which  might  be  made  in  these  proceedings.  A 
receiver  having  been  appointed,  by  operation  of  law,  the  title  to 
the  costs  became  vested  in  the  receiver  by  force  of  this  appoint- 
ment. (Porter  v.  Williams^  5  Seld.  142.  West  v.  Fraser, 
5  Sand.  653.  Steele  v.  Sturges,  5  Abb.  442.  Levy  v.  Cav- 
anaghy  2  Bosw.  100.  Wilson  v.  Allen,  6  Barb.  542.  Fes- 
$enden  v.  Woods,  3  Bosw,  554.) 

The  costs  then,  on  the  7th  day  of  May,  1858,  belonged  to, 
and  became  vested  in  Werner,  as  receiver  of  Costigan,  and  the 
subsequent  assignment  of  them  by  Burton  conveyed  no  titlo 
to  the  plaintiff.  Whatever  interest  Burton  ever  had,  became 
divested  by  the  release  to  him  as  second  indorser  of  the  note, 
and  he  never  afterwards  became  invested  with  any  inter- 
est which  he  was  authorized  to  assign  to  any  one. 

Werner  being  receiver  of  Costigan  was  duly  authorized  to 
receive  and  collect  the  costs  of  the  defendant,  and  a  payment 
by  the  defendant  to  Werner  or  to  his  attorney  exonerated 
the  defendant  from  liability.  If  Werner  made  an  improper 
appropriation  of  the  money,  the  law  would  furnish  a  remedy 
to  compel  him  to  account  to  the  proper  person. 

The  remarks  already  made  leave  the  money  in  the  hands 
of  an  officer  of  the  court  where  it  legitimately  belonged,  and 
this  would  seem  to  dispose  of  the  case  without  any  further 
discussion.  As,  however,  it  is  insisted  that  the  amount  of 
the  judgment  against  the  plaintiff  and  Costigan  was  fully 
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paid  by  the  receiver  of  the  plaintiff,  and  therefore  to  hold 
that  the  plaintiff  was  not  entitled  to  those  costs  would  in 
effect  compel  him  to  pay  the  note  twice,  it  may  be  well 
enough  to  examine  this  proposition. 

It  seems  to  be  based  upon  the  erroneous  idea  that  the 
costs  were  paid  over  to  the  assignee  of  the  judgment  (who 
was  also  the  attorney  for  Werner,  the  receiver,)  as  such 
assignee,  and  appropriated  by  him  on  the  judgment ;  thus 
making  a  double  payment  of  it,  or  a  holding  by  him  without 
an  appropriation  of  them.  Now  I  do  not  understand  that 
this  is  the  fact.  The  judge  has  found  that  the  money  was 
paid  over  to  him  as  the  attorney  of  Werner  the  receiver 
of  Costigan.  It  is  not  claimed  that  it  belonged  to  the  attor- 
ney ;  nor  does  the  evidence  show  that  he  appropriated  it  to 
the  payment  of  the  judgment,  or  to  his  own  use.  It  was 
merely  in  his  hands,  to  be  paid  over  to  the  receiver  to  be 
applied  by  him  in  payment  of  the  judgment  of  Cuyler  Ss 
Henry  against  Costigan,  or  to  such  other  purposes  as  might 
be  lawful.  The  receiver  is  accountable  for  the  money,  and 
would  be  responsible  to  whoever  was  entitled  to  it.  If  he 
did  not  apply  the  money  upon  the  judgment  under  which 
the  proceedings  were  instituted,  as  he  was  bound  to  do,  he 
would  be  liable  to  the  party  authorized  to  call  him  to  an 
account  If  the  attorney  failed  to  pay  the  receiver,  a  right 
of  action  accrued  to  the  receiver,  to  compel  him  to  pay  over 
what  did  not  belong  to  him.  It  is  quite  probable  that  the 
money  was  applied  upon  the  judgment  of  Cuyler  &  Henry, 
although  the  evidence  does  not  distinctly  show  that  fact. 
It  is  not  important  in  this  case  to  determine  what  disposi- 
tion was  made  of  it,  and  it  is  quite  enough  that  it  was  law- 
fully paid  to  the  attorney  of  the  receiver,  who  was  vested 
with  power  to  collect  these  costs.  It  is  very  clear,  to  my 
mind,  that  the  plaintiff,  in  any  view  which  may  be  taken  of 
the  subject,  had  no  equities  of  any  kind  in  the  money  in 
question,  at  the  time  of  the  release  to  Burton,  or  any  subse- 
quently acquired  right  to  the  same.    If  he  had  any  claim; 
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his  remedy  was  against  the  receiver,  and  not  against  the  de- 
fendant, whose  responsihility  ceased  when  he  paid  over  the 
money  to  the  attorney  of  the  receiver ;  and  he  cannot  there- 
fore sustain  this  action. 

The  money  being  voluntarily  paid  by  the  referee  to  the 
receiver,  of  course  no  action  was  necessary  by  him  to  test  the 
question  as  to  whom  the  money  belonged  to.  In  fact  it  does 
not  distinctly  appear  that  the  plaintiff  claimed  it  of  the  ref* 
eree,  or  that  any  contesting  claims  were  presented  to  him. 

I  am  also  inclined  to  think  that  there  is  another  insuper- 
able obstacle  to  a  recovery  in  this  action.  The  defendant 
being  a  referee  appointed  by  the  court  to  perform  certain 
duties,  was  one  of  its  officers,  and  the  moneys  in  his  hands 
being  in  the  custody  of  the  court,  no  action  could  therefore 
be  brought  against  him  without  the  permission  of  the  court. 
Either  leave  must  be  obtained  or  an  application  should  be 
made  by  motion  for  directions  as  to  the  disposition  of  the 
funds.  This  doctrine  has  been  repeatedly  held  as  to  receivers, 
and  by  analogy  there  is  no  good  reason  why  it  should  not 
apply  to  referees,  who  would  seem  to  stand  upon  the  same 
fboting.  (Willard's  Fq,  Jur.  335,  336.  De  Groot  v.  Jay, 
30  Barb.  483.  Musgrove  v.  Nash,  3  Edw.  172.  Parker 
v.  Browning,  8  Paige,  388.  Noe  v.  Gibson,  7  id,  513, 
Vincent  v.  Parker,  Id.  65.    Taylor  v.  Baldwin,  14  Abb.  166.) 

It  follows,  for  the  reasons  given,  that  the  judgment  of 
the  circuit  court  must  be  affirmed  with  costs. 

Aibjlnt  Obhbbal  Tbbm,  December  6,  1864.  FtekhmH,  MUhr  and  Jbipt^s 
JuBlioee.] 
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if  one  undertakes  to  sell  land  knowing  that  he  has  no  authority  to  convey, 
the  tiaestion  of  good  Aiith  can  not  arise,  and  he  can  not  claim,  and  Is  noft 
entitled  to,  any  protection  upon  that  ground. 

If,  under  such  circumstances,  he  aasumee  to  sell  without  being  in  a  situation 
to  convey,  and  without  the  power  to  confer  any  title,  he  does  it  at  his 
peril,  and  can  not  claim  the  protection  of  a  vendor  in  good  faith. 

He  violates  his  contract,  and  must  be  held  responsible  for  the  damage  occa- 
sioned by  a  breach  of  it. 

Where  a  vendor  knows  that  he  has  no  power  to  convey,  and  fails  to  disclose 
to  the  vendee  his  want  of  power,  the  case  is  clearly  distinguishable  from 
one  where  a  party  acts  under  an  honest  but  mistaken  belief  that  he  has  a 
good  title,  and  does  every  thing  in  his  power  to  execute  the  contract. 

Where  a  contract  to  convey  land  describes  the  grantor  as  "  trustee,  &c.'* 
but  without  stating  for  whom,  this  will  not  relieve  him  from  personal 
responsibility,  nor  change  the  legal  effect  of  his  contract. 

In  an  action  for  the  breach  of  a  contract  to  convey  lands,  the  true  rule  of 
damages  is,  the  value  of  the  lands  at  the  time  of  the  breach,  and  interest 
from  that  time. 

The  decision  in  Brinckerhoff  v.  Fhelpt,  (24  Barh.  100,)  reaffirmed,  and  held  to 
be  decisive  and  controlling. 

THE  question  in  this  case  arises  upon  a  verdict  for  the 
plaintiff  subject  to  the  opinion  of  the  court  at  a  general 
term,  directed  by  Mr.  Justice  Hogeboom,  at  the  Albany  cir- 
cuit, in  November,  1863.  The  cause  was  first  tried  before 
'Justice  Harris,  who  held  that  the  plaintiff  was  not  entitled 
to  the  value  of  the  land  above  the  contract  price,. but  only 
to  reimbursement  of  the  amount  paid.  The  judgment  was 
reversed  on  appeal.     {See  24  Barb.  100.) 

The  action  was  brought  to  recover  damages  for  an  alleged 
breach  by  the  defendant  of  a  contract,  to  convey  to  the  plain- 
tiff certain  lands  in  the  county  of  Fulton.  The  complaint 
alleged  that  on  the  13th  of  June,  1849,  the  defendant  made 
an  agreement  in  writing  by  which  he  agreed  to  convey  the 
plaintiff  lot  No.  82,  in  Glen,  Bleecker  &  Lansing's  patent, 
for  seven  shillings  per  acre.  The  lot  was  to  be  surveyed  at 
the  expense  of  the  estate  for  which  the  defendant  acted  as 
trustee,  and  the  plaintiff  was  to  pay  for  the  aetual  number 
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of  acres,  a3  appeared  by  such  survey,  and  a  warranty  deed 
was  to  be  given  by  the  15th  of  July,  1849,  and  the  lot  con- 
veyed, free  of  incumbrance.  It  was  also  alleged  that  $318.25 
of  the  purchase  money  was  paid  at  the  execution  of  the  con- 
tract, an^  that  the  lot  contained  eight  hundred  and  thirty* 
five  acres;  and  also  that  the  plaintiff  offered  to  pay  the 
balance  of  the  purchase  money,  and  demanded  a  conveyance 
according  to  the  contract,  but  that  the  defendant  refused  to 
convey,  and  a  judgment  was  demanded  that  the  defendant 
convoy  according  to  the  contract,  or  that  the  plaintiff  recover 
damages.  The  answer  alleged  that  the  defendant  never  was 
the  owner  of  the  land  in  question,  and  never  had  any  interest 
in  it,  except  as  trustee  of  Catharine  W.  Van  Rensselaer, 
under  a  deed  of  trust,  which  gave  the  defendant  no  authority 
to  sell  the  land  in  question  without  the  written  consent  of 
Mrs.  Van  Rensselaer.  That  at  the  time  of  the  contract  the 
plaintiff,  and  her  agent  who  negotiated  it,  knew  the  nature 
of  the  defendant's  interest  and  his  power  under  the  deed  of 
trust.  That  the  defendant  has  been  always  willing  to  con- 
vey, but  Mrs.  Van  Rensselaer  has  absolutely  refused  her 
consent  to  such  conveyance.  These  allegations  were  denied 
in  the  reply. 

On  the  trial,  the  contract  was  proved,  and  the  payment 
thereon,  at  its  date,  of  $318.25  of  the  purchase  money;* 
also  that  the  lot  contained  eight  hundred  and  thirty-five  acres, 
according  to  a  survey  made  prior  to  August,  1849,  and  that 
thereupon  the  plaintiff  tendered  the  balance  of  the  purchase 
money  and  demanded  a  deed,  and  that  the  defendant  refused 
to  give  it,  for  the  reason  that  Mrs.  Van  Rensselaer  had  posi- 
tively refused  her  consent,  and  at  that  time  the  property  was 
worth  $2000.  It  was  also  proved,  that  by  an  order  of  the 
court  of  chancery,  made  November  17,  1841,  the  defendant 
was  appointed  successor  of  Julius  Rhodes  as  trustee  for  Mrs. 
Yan  Rensselaer,  under  a  deed  of  trust  dated  May  20, 1841, 
which  embraced  the  lands  in  question,  by  virtue  of  which, 
with  the  assent  iu  writing  of  Mrs.  Yan  Rensselaer,  the  de« 
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fendant  as  trustee  was  authorized  to  sell ;  and  that  soon  after 
his  appointment  as  trustee,  Mrs.  Yan  Rensselaer  told  the 
defendant  he  need  not  consult  her  about  the  sale  of  any  of 
such  trust  land,  but  to  consult  her  husband,  and  whatever 
they  agreed  upon  she  would  give  her  consent  there^.  That 
prior  to  the  making  the  agreement  with  the  plain tifif,  the 
defendant  sold  several  pieces  of  land,  without  first  consulting 
Mrs.  Van  Bensselaer,  and  she  gave  her  assent.  That  the 
i^reement  with  the  plaintiff  was  made  with  the  concurrence 
of  the  husband,  the  defendant  believing  that  Mrs.  Van  Rens- 
selaer would  give  her  consent  to  it,  which  the  defendant 
repeatedly  requested  her  to  do,  but  she  refused  to  consent  to 
any  deed  to  the  plaintiff  upon  any  terms  and  conditions 
whatever,  for  personal  reasons.  None  of  these  facts  were 
disclosed  to  the  plaintiff.  That  the  defendant,  finding  it 
impossible  to  pursuade  Mrs.  Van  Rensselaer  to  consent  to 
any  deed  to  the  plaintiff,  afterwards  sold  the  land  to  another 
person,  for  $1000,  Mrs.  Van  Rensselaer  assenting  to  the  con- 
veyance. Upon  these  facts,  the  justice  directed  a  verdict  for 
ihe  plaintiff  for  the  sum  of  $3378.42,  subject  to  the  opinion 
of  the  court,  this  sum  being  the  value  of  the  land,  with  the 
money  paid,  and  interest,  deducting  the  amount  of  unpaid 
purchase  money. 

(7.  B.  Cochran,  for  the  defendant 

J.  JST.  Porter,  for  the  plaintiff. 

By  the  Court  J  Milleb,  J.  Upon  the  former  trial  of  this 
cause  it  was  decided  at  the  circuit  that  the  plaintiff  was  not 
entitled  to  recover  any  thing  beyond  the  amount  paid  by  her 
to  the  defendant,  at  the  time  of  the  execution  of  the  agree- 
ment, with  the  intwest.  This  was  held  to  be  erroneous,  by 
the  general  term,  upon  appeal,  and  the  nile  of  damages  was 
decided  to  be  the  value  of  the  land  at  the  tim.e  of  the  breach, 
and  interest  from  that  time.    The  leaded  judge  who  wrote 
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the  opinion  placed  his  decision  upon  the  ground  that  the 
defendant  either  made  a  contract,  which  he  knew  he  bad  no 
right  to  make,  or  he  arbitrarily  refused  to  fulfill  when  he 
found  he  could  get  more  than  the  price  for  the  hmd  which 
the  plaintiiF  had  agreed  to  pay.  (24  Barb.  105.)  It  is  ob- 
vious that  unless  the  facts  of  the  case  were  materially  changed 
upon  the  second  trial,  or  unless  the  principle  laid  down  by 
the  court  in  the  opinion  referred  to  has  been  overruled  by 
some  subsequent  adjudication,  the  question  now  presented 
must  be  regarded  as  res  adjudicata. 

First,  It  is  insisted  by  the  defendant  in  regard  to  the  first 
proposition  that  the  facts  of  the  case  are  entirely  different 
from  those  presented  on  the  former  trial ;  that  there  was  then 
no  evidence  of  the  good  faith  of  the  defendant,  and  the  judg- 
ment of  the  general  term  was  based  upon  the  ground  that 
want  of  faith  might  be  imputed  to  him ;  whereas  now  the 
case  establishes  that  the  defendant  acted  in  good  faith  and 
made  every  effort  to  have  the  contract  performed. 

The  additional  facts  proven  upon  the  second  trial,  while 
they  tend  to  establish  that  the  defendant  believed  that  Mrs. 
Yan  Bensselaer  would  assent  to  the  execution  of  the  deed  to 
the  plaintifi',  do  not  negative  the  conceded  fact  that  he  knew 
that  he  was  prohibited  from  selling  without  her  consent;  or 
that  he  was  not  ignorant  of  his  want  of  power  in  this  re- 
spect. Nor  does  the  defendant  satisfactorily  explain  why 
he  did  not  disclose  to  the  plaintiff  the  parol  agreement  be- 
tween himself  and  Mrs.  Yan  Bensselaer,  dispensing  with 
her  consent,  whioh  was  expressly  required  by  the  terms  of 
the  trust  deed ;  nor  why  he  retained  the  money  paid  by  the 
plaintiff  upon  her  contract ;  and  why  he  united  with  Mrs. 
Yan  Bensselaer  in  selling  the  same  property  at  an  advanced 
rate  to  a  third  party,  without  any  consultation  with  the 
plaintiff;  without  notifying  her,  and  in  fact  without  any  offer 
on  his  part  to  convey  such  title  as  he  had  to  the  premises  in 
question.  It  is  by  no  moans  clear,  I  think,  from  the  evi- 
dence that  the  defendant  proved  that  he  acted  in  good  foitb^ 
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or  that  he  was  in  a  poBition  to  claim  that  Buch  was  the  fact 
But  suppose  he  had  established  good  faith  on  his  part; 
does  that  improve  his  condition,  if  he  had  knowledgo  that 
he  had  no  right  to  convey  ?  It  was  not  the  want  of  good 
faith  upon  which  the  decision  was  made  by  the  general  term, 
but  upon  the  fact  that  he  had  knowledge  or  arbitrarily  re- 
fused to  convey.  Either  the  one  or  the  other  made  him 
liable.  If  he  sold  the  land  knowing  that  he  had  no  author^ 
ity  to  convey,  then  the'  question  of  good  faith  can  not  arise, 
and  he  can  not  claim  and  is  not  entitled  to  any  protection 
upon  that  ground.  If  under  such  circumstances  he  assumes 
to  sell  without  being  in  a  situation  to  convey,  and  without 
the  power  to  confer  any  title,  he  does  it  at  his  peril,  and  can 
not  claim  the  protection  of  a  vendor  in  good  faith.  He 
violates  his  contract,  and  must  be  held  responsible  for  the 
damage  sustained  by  a  breach  of  it.  (Hopkins  v.  Oazebroofcf 
13  Eng.  Com,  Law,  lOOy  101.  Hopkins  v.  Lee^  9  Wheat.  ^  ' 
109.  Robinson  v.  Harman,  1  Exch.  JB.  849.  HUl  v.  Ho- 
hart,  16  Maine  Rep.  169.  Trull  v.  Granger,  4  Seld.  115. 
Fletcher  v.  Button,  6  Barb.  650.)  It  is  evident  that  the  de- 
fendant knew  that  he  had  no  power  to  convey,  and  there  is 
no  evidence  to  show  that  he  disclosed  to  the  plaintiff  his 
want  of  power.  The  case  is  clearly  distinguishable  from  one 
where  a  party  acts  under  the  honest  but  mistaken  belief  that 
he  had  a  good  title,  and  does  every  thing  in  his  power  to 
execute  the  contract. 

Second.  I  think  that  the  principle  established  in  24  Barb. 
100,  has  not  been  overruled  by  the  case  of  Conger  v.  Weaver, 
(20  N.  Y.  Rep.  140,)  and  that  the  recovery  in  the  case  at 
bar  can  be  upheld  within  that  decision.  That  was  an  action 
brought  to  recover  damages  for  the  breach  of  an  executory 
contract  for  the  sale  of  a  farm.  The  defendant  tendered  a 
warranty  deed  executed  by  himself  and  wife,  which  the  plain- 
tiff refused  to  accept,  ailing  that  it  did  not  convey  a  good 
title  free  from  all  incumbrauces.  The  fact  was,  that  the  ie* 
fendant  had  a  good  title  to  all  but  five  and  three  fourth  acres 
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of  the  waole  farm,  and  as  to  this,  the  evidence  was  conflict- 
ing whether  the  conveyance  was  made  to  the  defendant  or  to 
his  father,  the  deed  having  been  destroyed  by  Are.  It  was 
apparent  that  the  defendant  had  acted  in  good  faith,  and  the 
court  of  appeals  held  that  only  nominal  damages  were  recov- 
erable for  the  the  failure  of  the  vendor  to  perform  an  execu- 
tory contract  for  the  conveyance  of  land,  made  in  good  faith 
and  broken  without  fraud,  by  reason  of  his  inability  to  make 
a  good  title.  Denio,  J.  who  delivered  the  opinion  of  the 
court,  in  referring  to  the  case  at  bar  remarks,  that  the  judg- 
ment, as  he  understands  it,  was  placed  upon  the  distinction 
established  in  2  Wend,  and  4  DeniOy  of  a  contract  mada 
with  knowledge  on  the  part  of  the  vendor  that  he  had  no 
tithj  or  of  a  dishonest  refusal  to  convey  because  a  better 
price  could  be  obtained  from  another  purchaser.  It  will  be 
seen  that  there  is  no  analogy  between  the  case  cited  and  the 
present  one.  There  was  no  pretense  that  the  defendant  in 
Conger  v.  Weaver  had  knowledge  of  the  defect  in  his  title ; 
and  the  evidence  shows  that  he  did  all  in  his  power  to  carry 
out  the  contract.  I  understand  the  learned  judge  to  assent 
to  the  correctness  of  the  distinction  recognized  by  Judge 
Gould  in  his  opinion ;  and  in  no  way  to  question  the  author- 
ity of  that  case. 

In  Baldwin  v.  Munny  (2  Wend.  399,)  one  of  the  cases 
cited  by  Judge  Denio,  the  refusal  to  convey  was  placed  upon 
the  ground  that  after  the  making  of  the  contract  the  defend- 
ant had  ascertained  that  his  grantor  had  conveyed  to  another 
party  before  he  deeded  the  land  to  him. 

In  Peters  v.  McKeon,  {^  Denio y  646,)  the  other  case  cited, 
the  defendant  could  not  make  a  perfect  title  to  an  undivided 
twenty-fourth  part  owned  by  an  infant,  as  to  which  he  offer- 
ed a  covenant  by  a  third  party,  that  the  infant  would  convey 
on  coming  of  age.  The  defendant  tendered  a  deed  and  of- 
fered such  title  a»  he  had,  which  the  plaintiff  refused  to 
receive.    Neither  of  these  cases  sustains  the  defendant's  po« 
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Bition.  They  were  disposed  of  upon  facts  ennirely  different 
from  those  presented  in  the  case  at  bar. 

I  see  no  difficulty  in  reconciling  the  cases  cited  with  Brinck^ 
erhoof  v.  Phelps,  (24  Barb.  100,)  and  discover  no  adjudica-* 
tion  which  disturbs  the  doctrine  there  laid  down.  It  therefore 
must  be  considered  as  decisive  and  controlling  in  this  case. 
Although  the  contract  describes  the  defendant  as  a  trustee, 
yet  it  does  not  state  for  whom,  and  I  think  does  not  relieve 
him  from  personal  responsibility,  nor  change  the  legal  effect 
of  his  contract.  (Ta/t  v.  Brewster ,  9  John.  334.  White  v. 
Skinner,  13  John.  307.  De  Witt  v.  Walton,  5  Seld.  570. 
Brinckerhoof  v.  Phelps,  24  Barb.  100.) 

It  is  conceded  that  there  was  a  mistake  in  allowing  inter* 
est  on  $318.25  paid  to  the  defendant  on  the  13th  of  June, 
1849,  in  addition  to  the  excess  of  the  value  of  the  property 
beyond  the  amount  remaining  unpaid;  and  this  amount, 
being  $202.02,  should  be  deducted  from  the  amount  of  the 
verdict. 

Upon  the  plaintiff  stipulating  to  deduct  the  above  men-> 
tioned  amount,  judgment  should  be  entered  on  the  verdict 
in  favor  of  the  plaintiff,  with  costs. 

[Albany  GsirBaAL  TbrKi  December  6, 1864.  Fickhmn^  MiUer  and  IngaXUt 
Jostioes.] 


Betsy  Mebbt,  Administratrix  of  George  Merry,  vs.  Gouv- 
BBNEUB  M.  Sweet  and  others. 

A  discharge  granted  by  a  county  Judge  under  the  provisions  of  the  revised 
statutes  in  relation  to  ''  voluntary  assignments  made  by  an  insolvent  and 
his  creditors,"  (2  JS.  8. 16,)  hdd  void,  where  the  petitioner's  affidavit  annexed 
to  his  petition  instead  of  stating  that  the  petitioner  had  not  disposed  of 
or  made  over  any  part  of  his  estate  for  the  future  benefit  of  himself  or 
his  family,  as  required  by  section  7,  stated  that  he  had  not  disposed  of  or 
made  over  any  part  of  hb  estate  for  the  future  benefit  of  himself  mid 
fSunily. 
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The  total  omission  of  a  fact,  necessary  to  be  proved  to  confer  Jarisdiotion 
upon  an  officer,  will  make  all  his  proceedings  Toid. 

It  teenu  the  county  judge  has  no  authority  to  grant  a  dlschai^e  where  a  por- 
tion of  the  creditors  omit  to  state  the  nature  of  their  demands ;  or  where 
the  schedule  of  the  insolvent  omits  to  state  the  true  cause  and  considera- 
tion of  his  indebtedness  to  certain  of  his  creditors.    P«r  Moxoav,  J. 

MOTION  for  a  new  trial,  by  the  plaintiff,  npon  exceptions 
ordered  to  be  heard  in  the  first  instance  at  general  term. 
This  action  was  bronght  to  recover  possession  of  a  canal 
boat,  called  the  "0,  H.  Smith,"  seized  by  the  sheriff  of  On- 
ondaga county  upon  an  execution  in  favor  of  the  defendant 
Sweet  against  Sylvester  Jones.  One  of  the  questions  liti- 
gated upon  the  trial  related  to  the  validity  of  the  mortgage 
(given  by  Jones  to  George  Merry)  as  against  creditors.  An- 
other question  involved  the  validity  of  an  insolvent  discharge, 
granted  to  Jones  by  the  special  judge  of  Onondaga  county 
under  the  two-third  act.  Both  of  these  questions  were  de- 
cided against  the  plaintiff  by  the  judge  upon  the  trial,  who 
directed  a  verdict  for  the  defendants.  The  general  term 
denied  the  motion  for  a  new  trial,  upon  both  grounds ;  but 
we  confine  the  report  of  the  case  to  the  questions  arising  upon 
the  insolvent  discharge.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

jD.  Pratt,  for  the  plaintiff. 

Ckas,  Andrews,  for  the  defendant. 

Morgan,  J.  If  the  insolvent  discharge  of  the  judgment 
debtor,  (Sylvester  Jones,)  is  valid,  it  will  be  unnecessary  to  dis- 
cuss the  other  questions  raised  by  the  plaintiff's  exceptions. 
This  discharge  which  appears  to  be  regular  on  its  face,  was  ob- 
jected to  for  want  of  jurisdiction  in  the  special  judge  of  Osw^o 
county  to  grant  it ;  and  the  defendant  read  in  evidence  the 
original  petition  and  schedule  upon  which  the  discharge  was 
granted  for  the  purpose  of  showing  a  want  of  jurisdictioo 


ONONDAGA-JANUARY,  1866.  477 

Merry  v.  Sweet. 

appearing  upon  the  face  of  the  papers.  The  discharge  was 
under  article  3,  title  1^  chapter  5y  part  2d  of  the  revised 
statutes,  in  relation  to  ^^Yoluntary  assignments  made  pur* 
suant  to  the  application  of  an  insolvent  and  his  creditors.'' 
(2  B,  S.  15.)  By  section  4  of  that  article,  the  petitioning 
creditors  are  required  to  make  an  affidavit,  setting  forth 
among  other  things  the  nature  of  their  demands,  and  whether 
arising  on  any  written  security  or  otherwise,  with  the  general 
ground  and  consideration  of  such  indebtedness."  The  affi- 
davit of  George  Gr.  Breed  only  specifies  the  indebtedness 
to  him  to  be  ''on  account  of  judgment  entered  against  said  in- 
solvent, justly  due  to  him  from  said  insolvent.''  The  affidavit 
of  William  Wait  only  specifies  that  the  indebtedness  to  him 
is  ''on  account  of  a  judgment  entered  against  said  insolvent 
upon  a  promissory  note."  These  two  items  amount  to  $340.12. 

The  same  fault  is  detected  in  the  schedule  of  the  insolvent. 
By  §  5,  Bubd.  4,  this  schedule  is  required  to  state  the  time, 
cause  and  consideration  of  such  indebtedness  in  each  case, 
and  the  place  where  such  indebtedness  accrued.  The  follow- 
ing are  the  statements  in  certain  cases,  and  all  of  them,  viz. 
"E.  Merry,  Phcenix,  $41.63,  account  accrued  at  Phcenix. 
G.  Merry,  Phoenix,  $79.66,  judgment  on  note  and  account, 
accrued  at  Phoenix.  Abram  Groif,  Syracuse,  $120.00.  E. 
Horkaway,  Salina,  $35.00." 

By  section  seven,  the  petitioner  is  required  to  annex  his 
own  affidavit  to  his  petition,  account  and  inventory,  in  which 
he  must  depose,  among  other  things,  that  he  had  not  at  any 
time  or  in  any  manner  whatever,  disposed  of  or  made  over 
any  part  of  his  estate  for  the  future  benefit  of  himself  or 
his  family ;  whereas  the  affidavit  made  by  Jones  before  the 
special  county  judge  only  stated  that  the  petitioner  had  not 
made  over  any  part  of  his  estate  for  the  future  benefit  of 
himself  and  family. 

Without  looking  further,  it  is  evident  that  neither  the 
petitioner  himself  or  the  petitioning  creditors,  have  conformed 
to  the  requirement  of  the  statute.    Neither  Breed  nor  Wait, 
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two  of  the  petitioning  creditors^  state  the  general  grotind 
or  consideration  of  the  judgments.  Nor  do  they  add  the 
declaration  required  by  article  7,  §  11,  (2  B.  S.  36.)  The 
allegation  of  Wait  that  his  judgment  was  entered  against 
the  insolvent  upon  a  promissory  note,  furnishes  no  infor- 
mation of  the  consideration  of  the  indebtedness.  The  state* 
ment  of  the  insolvent  that  he  owed  an  account,  or  that  the 
demand  of  G.  Merry  against  him  was  '^a  judgment  on  note 
and  account,"  furnishes  no  information  of  the  true  cause  or 
consideration  of  the  indebtedness.  And  there  is  no  pretense 
that  the  debt  of  the  insolvent  to  Abram  Groff  or  E.  Hork- 
away  is  set  forth  with  any  attempt  to  conform  to  the  require- 
ment of  the  statute. 

Could  the  special  county  judge  receive  the  petition  and 
act  upon  it,  as  a  sufiScient  compliance  with  the  statute  ?  I 
think  not.  As  it  failed  to  conform  to  the  requirements  of 
the  statute  in  an  essential  particular,  that  officer  did  not 
acquire  jurisdiction  of  the  proceedings.  To  confer  jurisdic- 
tion upon  the  officer,  the  schedule  of  the  creditor  should 
contain  the.  particulars  required  by  §  5.  (Stanton  v.  EUiSj 
12  N.  r.  Bep.  578.  And  see  Oillies  v.  Crawford^  2  Hilton, 
338.)  The  case  of  The  People  v.  Strt/ker,  (24  Barb.  649,) 
seems  somewhat  adverse  to  this  view ;  but  the  point  in  ques- 
tion was  not  necessarily  before  the  court  in  that  case.  But  the 
defect  in  the  insolvent's  affidavit  annexed  to  his  petition  is  per- 
hapsof  amore  serious  character.  Thechange  in  the  phraseology 
from  the  language  of  the  statute  is  not  to  be  deemed  imma- 
terial. The  affidavit  might  as  well  be  omitted  altogether,  if  the 
most  material  portion  of  it  can  be  disregarded  by  the  officer 
to  whom  it  is  presented.  It  is  no  evidence  that  the  insolvent 
has  not  made  a  provision  for  himself,  because  he  swears  that 
it  is  not  for  himself  and  family.  Nor  is  it  evidence  that  he 
has  not  made  it  for  his  family  alone.  If  we  allow  a  depart- 
ure from  the  plain  language  of  the  statute  in  such  a  case, 
there  is  no  omission  which  may  not  be  palliated  or  excused 
in  order  to  clothe  the  officer  with  jurisdiction.    It  is  a  gen- 
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eral  rule  applicable  to  special  proceedings  before  inferior 
courts  and  oflScers^  that  where  certain  facts  are  to  be  proved 
as  a  ground  of  jurisdiction^  a  total  defect  of  evidence  as 
to  one  fact  is  sufficient  to  take  away  jurisdiction.  (Daniels 
V.  Patterson^  3  N.  T.  Sep,  47.  People  v.  Bancker^  5  id. 
106.    MorewoodY.  HolUater,  6  id.  309.) 

As  the  plaintiff  interposed  this  insolvent  discharge  as  an 
obstacle  in  the  collection  of  Sweet's  judgment^  the  defend* 
ants  have  a  right  to  object  that  it  is  void  for  want  of  juris- 
diction in  the  officer  to  grant  it ;  and  upon  an  examinatioa 
of  the  record,  the  invalidity  of  the  discharge  sufficiently  ap- 
pears to  sustain  the  objection.  In  my  opinion  the  discharge 
is  void  for  want  of  jurisdiction  in  the  special  county  judge 
to  grant  it 

Bacon  and  Foster,  JJ.  concurred,  upon  the  ground  that 
the  petitioner's  affidavit  annexed  to  his  petition,  did  not  con- 
form to  the  statute.  Upon  the  other  points  they  expressed 
no  opinion. 

New  trial  denied. 

[OarozTDAOA  Gbvbbal  TbbKi  January  8, 1866.  Morgan,  Bacon,  and  Fatter, 
Justices.] 


John  W.  Lawrence  and  Walter  Bowne,  Executors,  &c. 
V8,  The  St.  Mark's  Fire  Insurance  Company. 

The  plaintiffs,  being  the  owners  of  certain  premises,  leased  the  same  to  C. 
who,  by  the  terms  of  his  lease,  agreed  to  pay  the  necessary  preminm  to 
enable  the  lessors  to  keep  the  premises  insured  for  their  own  benefit,  to  the 
amount  of  $5000.  At  the  execution  of  this  lease  there  was  a  policy  on 
the  property.  When  it  expired,  C.  asked  leave  to  change  the  company. 
He  agreed  verbally  to  keep  the  property  insured,  for  the  lessors,  to  the 
extent  of  $5000.  He  thereupon  took  out  the  policy  in  suit,  insuring 
"  his  "  (C.*s)  building ;  "  loss,  if  any,  payable  to  L./*  one  of  the  lessors, 
vho  was  acting  trustee  for  the  property. 
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Sdd  1.  That  the  agreement  of  G.  to  keep  the  property  insured  for  the  lessors, 
to  the  extent  of  $5000,  made  him  liable  to  the  lessors  for  a  breach  of  that 
agreement,  and  gave  him  an  insurable  interest  in  the  property  to  that 
extent. 

2.  That  If  he  had  an  insurable  interest,  the  property  was  his  for  the  purpose 
of  indemnity,  to  the  amount  of  his  intereet;  and  he  could  Insure  that 
interest. 

8.  That  the  plaintiffs  were  entitled,  under  all  the  facts  in  the  case,  to  recover 
on  the  policy  as  insuring  them. 

THE  plaintiffs  owned  No.  31  Beekman  street,  New  York. 
On  May  11,  1853,  they  leased  the  same  for  ten  years  to 
James  Conner,  who  made  extensive  improvements  on  the 
building.  By  his  lease,  Conner  agreed  to  pay  the  plaintiflb 
the  necessary  premium  to  maintain  an  insurance  for  them  of 
$5000.  It  was  subsequently  arranged  between  the  plaintiffs 
and  Conner,  on  his  application,  that  he  should  keep  an  insu- 
rance of  $5000  on  the  premises  for  the  plaintiffs.  With  this 
view,  he  took  out  the  policy  in  suit,  insuring  "James  Conner 
against  loss  or  damage  by  fire,  to  the  amount  of  $5000,  on 
his  six  story  brick  building,  with  tin  roof  and  coping,  situate 
No.  31  Beekman  street,  in  the  city  of*  New  York.  «  •  • 
Other  insurance  permitted  without  notice  until  required; 
loss,  if  any,  payable  to  John  W.  Lawrence,'*  who  was  the 
acting  trustee  of  the  plaintiffs.  The  policy  was  kept  renewed 
to  September  4,  1862,  at  an  expense  in  all  of  $737.50,  paid 
the  defendants  for  premiums ;  the  last  four  renewals  stating 
the  insurance  to  be  "on  building  31  Beekman  street."  The 
pkintifiGs,  relying  upon  Conner's  agreement,  effected  no  insu- 
rance themselves.  James  Conner  died  May  30,  1861.  His 
executors  and  Mr.  Lawrence,  to  whose  individual  name  the 
policy  made  the  loss  payable,  assigned  all  their  claims  to  the 
plaintiffs.  In  August,  1862,  the  premises  were  destroyed  by 
fire.  At  that  time  Conner's  leasehold  interest  was  worth  at 
least  $2000.  The  plaintiffs  thereupon  claimed  to  recover 
the  value  of  the  building,  and  made  proof  of  loss  in  their 
own  name,  and  their  claim  having  been  refused,  brought  this 
action.    The  jtiry  by  direction  of  the  court,  found  «  verdict 
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for  the  plaintifis  for  $5656.24    Exceptions  ordered  to  be 
heard  at  the  general  term  in  the  first  instance. 

Jino.  E.  Pareonsy  for  the  plaintiff.  I.  As  between  Conner 
and  the  plaintiff,  he  was  obligated  to  keep  the  demised  prem- 
ises insured  for  their  benefit,  to  the  amount  of  $5000.  The 
policy  in  question  either  accomplished  this,  or  it  did  not. 
1.  If  it  did,  then  the  defendants  are  liable;  and  it  matters 
not  whether  to  the  plaintiffs,  or  to  Mr.  Lawrence  individually,' 
or  to  Conner,  or  his  representatives,  as  aU  assign  to  the  plain-* 
tiffs.  2.  If  it  did  not,  then  Conner,  having  failed  to  dis- 
charge his  obligation,  was  liable  himself  to  the  plaintiffs,  as 
insurer.  An  action  lies  against  one  who  Toluntarily,  though 
without  compensation,  undertakes  to  obtain  insurance  for 
another,  but  proceeds  so  negligently  and  unskillfuUy  that  the 
policy  is  worthless.  (  Wilkinson  v.  OoverdcUe,  1  Esp.  75.) 
A  fortiori^  where  a  full  consideration  passes  for  the  agree- 
ment to  effect  the  insurance.  (Keane  v.  Brandon,  12  La; 
An.  20.)  3.  And  this  liability  of  Conner  gave  him  an  insur- 
able interest  in  the  demised  building  to  the  amount  payable 
by  him  in  the  event  of  its  destruction,  to  wit,  the  amount 
of  the  policy,  $5000 ;  which  was  covered  by  a  policy  pur- 
porting simply  to  insure  the  building.  The  N.  Y.  Bowery 
Fire  Insurance  Company  v.  The  N.  T.  Fire  Insurance  Com- 
pany,  (17  Wend.  359,)  can  not  be  distinguished  in  principle 
from  the  present  case.  The  Bowery  Fire  Insurance  Company 
having  insured  the  goods  of  Joseph  Mortimer,  to  protect 
themselves  reinsured  with  the  New  York  Fire  Insurance 
Company  by  a  policy  not  adapted  to  a  case  of  reinsurance, 
but  in  the  ordinary  form,  simply  substituting  "reinsure"  for 
"insure,''  and  describing  the  property  as  belonging  to  Joseph 
Mortimer.  Held  that  the  liability  of  the  former  company 
constituted  an  insurable  interest  in  the  goods,  and  that  the 
second  policy  properly  insured,  in  language  similar  to  the 
first,  the  goods,  instead  of  describing  the  real  interest  cot- 

Vol.  XLIIL  31 


482     CASBS  m  the  supreme  court. 

Lawrence  v.  St.  Mark's  Fire  Insurance  Company. 

ered.  In  Crowley  v.  Cohen^  (3  B.  dk  Ad,  478,)  carriers 
responsible  for  goods,  effected  an  insurance  "on  goods/' 
Held,  sufficient  to  protect  their  interest,  t.  c.  their  liability; 
"for,  in  general,  if  the  subject  matter  of  insurance  be  rightly 
described,  the  particular  interest  in  it  need  not  be  specified/' 
In  Walker  v.  Maitland,  (5  B,  d  Ad.  171,)  it  was  held  that 
the  owner  of  a  vessel  answerable  for  loss  by  fault  of  boatmen 
employed  in  bringing  the  cargo  from  shore,  may  insure  "the 
goods/'  (See  also  Flint  v.  Flemyng,  1  B.  dk  Ad,  45 ;  JEtna 
Ins.  Co,  V.  Jackson,  16  B.  Monroe,  242 ;  Chase  v.  Wash. 
Mut.  Ins.  Co.,  12  Barb.  595 ;  Van  NaUa  v.  Mut  Security 
Ins.  Co.y  2  Sand/.  490.)  4.  The  insurance  was  in  fact,  as 
stated  in  the  policy,  "on  the  building,"  to  the  extent  of 
Conner's  interest,  and  without  reference  to  ownership.  The 
manifest  intention  of  the  policy  was  that  the  defendants 
would  pay  $5000  if  the  building  were  destroyed,  unless  in 
the  possibility  of  no  insurable  interest.  The  four  later  re- 
ceipts state  the  words  "on  building/'  "His,"  in  the  policy, 
("on  his  six  story  brick  building,")  merely  describes  the  prop- 
erty, and  "is  not  equivalent  to  a  warranty* on  the  part  of 
the  assured  that  he  is  the  owner  of  the  same  j  o  o  o 
on  the  happening  of  a  loss  he  will  recover  according  to  his 
real  interest."  {Niblo  v.  The  North  Am.  Fire  Insurance 
Co.,  1  Sand.  S.  C.  B.  551.  Fletcher  v.  The  Commonwealth 
Insurance  Co.,  18  Pick.  419.)  5.  Conner's  liability  and  re- 
sulting insurable  interest  were  not  lessened  by  the  delivery 
of  the  policy  and  receipts  to  Mr.  Lawrence.  The  defendants 
may  make  some  such  claim.  Conner's  agreement  was  abso- 
lute; not  to  deliver  a  policy,  but  to  maintain  an  effectual 
insurance.  Nothing  could  discharge  him  but  jierformance, 
or  positive  release.  Conner's  handing  the  policy  to  Mr.  Law- 
rence could  not  estop  the  plaintiff.  Conner  was  equally  able 
to  see  whether,  and  upon  him  was  it  incumbent  to  see  that 
the  policy  did  accomplish  its  purpose.  Misrepresentation  by 
Conner,  concealment,  his  subsequently  increasing  the  risk, 
and  many  other  things  of  which  the  plaintiff  could  not  know^ 
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might  vitiate  the  policy ;  nothiog  but  direct  testimony  could 
Bhow  that  the  plaintiffs  intended  to  discharge  Conner  and 
take  such  a  risk.  The  presumption  in  fiuch  a  case  always  is 
of  a  means  of  fulfillment,  not  of  fulfillment.  {JohnBon  v. 
Weed,  9  John.  310.     Vail  v.  Fosttr,  4  N.  T.  Bep.  312.) 

II.  There  is  another  view  in  which  we  submit  the  plain- 
tiffs are  entitled  to  recover.  The  policy  was,  in  fact,  taken 
out  by  Conner  for  the  benefit  of  the  plaintiffs.  They  are 
therefore  the  insured,  and  can  recover  on  their  own  interest 
Kernochan  v.  The  New  York  Bowery  Fire  Insurance  Co,j 
(3  Smithy  [17  N.  Y.  Bep,]  428,)  establishes  this  principle. 
There  the  policy  was  to  Kernochan  as  mortgagee.  The  court 
of  appeals  held  that  evidence  was  properly  admissible  ta 
prove  an  arrangement  not  known  to  the  company,  between 
the  mortgagors  and  mortgagee,  that  the  mortgagee  should 
keep  an  insurance  for  the  benefit  of  the  mortgagors,  who 
should  pay  the  premium ;  and  the  court,  by  their  decision^ 
gave  the  mortgagors  the  benefit  of  the  policy,  though  only 
ia  the  name  of  the  mortgagee.  {Hough  v.  City  Fire  Ins. 
Go.y  29  Conn.  B.  10.  Wake  v.  Harris^  Exchequer  Chamber, 
Transcript^  of  May  16,  1863.) 

III.  In  addition  to  his  above  interest ;  or,  should  that 
fail,  independently  of  it,  Conner  had  a  leasehold  interest  to 
the  amount  of  $2000,  directly  within  the  terms  of  the  policy. 
(Niblo  V.  The  North  Am.  Fire  Ins.  Co.,  1  Sand.^  S.  G.  Bep. 
551.)  It  is  objected  that  Conner  should  have  represented 
the  character  of  this  leasehold  interest,  and  had  it  expressed 
in  the  policy.  There  is  no  evidence  that  he  did  not  repre- 
sent it.  On  the  contrary,  the  mention  of  Mr.  Lawrence  indi- 
cates that  a  special  statement  was  made  to  the  company. 
And  if  he  did,  or  rather,  unless  it  is  proved  he  did  not,  the 
company  who  drew  and  executed  tho  policy,  expressed  in  it 
what  they  chose,  and  waived  the  expression  of  what  they 
saw  fit  to  omit.  {Hall  v.  People's  Mutual  Fire  Insurance 
Co.y  6.  Gray,  185.)  Conner's  insurable  interest  (even  his 
leasehold  interest,  but  for,  and  perhaps  notwithstanding  the 
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special  mentioii  of  it,  in  the  condition)  was  '^absolate.'' 
**Not  absolute,"  was  intended  to  apply  to  the  "property 
held  in  trust  or  on  commission,"  &c.  mentioned  immediat-ely 
before.  The  answer  admits  compliance  with  all  the  condi- 
tions of  the  policy. 

lY.  The  defendants  have  received  on  the  policy  in  suit 
$737.50  in  premiums.  They  both  claim  that  the  policy 
never  attached,  for  want  of  an  insurable  interest  in  Conner, 
and  to  retain  the  premiums.  Should  the  court  affirm  the 
former  claim,  the  plaintiffs,  under  their  assignments  from 
the  parties  who  paid  the  premiums,  must  have  judgment  for 
their  return.  Their  complaint  so  asks.  Where  risk  never 
attached,  the  premium  must  be  returned,  if  there  was  no 
fraud.  {Clark  v.  Manufacturers'  Ins.  Co,,  2  W,  <k  Minot, 
C,  C  B.  472.)  In  that  case  there  had  been  renewals  running 
back  many  years.  The  policy  was  held  void  for  non-compli- 
ance with  warranty  in  original  application.  Plaintiff-  held 
entitled  to  return  of  all  premiums. 

Y.  Conner's  liability  and  consequent  interest  on  his  death 
passed  to  his  representatives.  By  his  death  the  policy  did 
not  lapse.  In  case  of  death,  the  policy  and  interest  therein 
continue  to  the  representatives.  (Lynch  v.  Dalzell^  4  Br. 
Pari  CaaeSy  431.)  The  defendants  received  premium  from 
them  and  renewed  to  them,  though  in  his  name,  after  Con- 
ner's death. 

YI.  The  plaintiffs  should  have  judgment  on  their  verdict, 
overruling  the  defendant's  exceptions. 

Banks  <k  Andersony  for  the  defendants.  I.  The  recovery 
in  this  action,  if  there  be  any,  must  be  either  a  recovery  of 
James  Conner's  loss,  which  has  become  vested  in  the  plain- 
tiffs by  assignment,  or  by  virtue  of  their  relations  to  James 
Conner;  or  else  it. must  be  a  recovery  of  the  loss  sustained 
by  the  plaintiffs  themselves,  on  the  ground  that  the  evidence 
shows  the  insurance  to  have  been  in  effect  an  insurance  of 
the  plaintiffs.     Reserving  an  examination  of  this  latter  pro- 
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position,  let  us  consider  the  plaintiffs  as  suing  on  the  rights 
of  James  Conner. 

II.  The  recovery  on  a  policy  of  insurance  must  always  be 
in  conformity  with  the  terms  of  the  policy.  There  can  be 
no  recovery  in  this  case  on  account  of  deficiency  of  proof  of 
loss.  There  is  no  evidence  in  the  case  of  the  filing  of  any 
proofs  of  loss,  except  the  allegation  of  the  complaint  a*t 
folios  17,  18.  At  folio  19,  it  is  alleged  that  the  defendants 
objected  to  pay  the  loss,  on  the  ground  that  the  policy  only 
covered  the  interest  of  James  Conner.  The  policy  requires 
a  statement,  signed  by  the  assured,  of  his  own  loss ;  also, 
the  oath  of  the  assured  himself,  and  other  requirements ; 
none  of  these  have  been  complied  with  in  this  case, 

III.  There  is  no  evidence  in  the  case  of  the  extent  of 
James  Conner's  loss.  The  proofs,  even  if  regular  in  other 
respects,  only  show  the  value  of  the  building  destroyed.  The 
evidence  shows  the  nature  of  Conner's  interest  to  have  been 
a  leasehold.  As  a  tenant,  the  measure  of  his  loss  was  the 
value  of  the  occupation  of  the  premises  for  the  unexpired 
portion  of  his  term,  {Niblo  v.  North  Am.  Ins.  Co.y  1  Sand/. 
551.)  The  evidence  as  to  the  value  of  the  unexpired  term 
is  entirely  too  vague  to  support  a  recovery;  and  besides,  is 
fatally  defective  in  not  being  supported  by  any  preliminary 
proof  of  loss.  Where  one  having  a  special  insurable  interest 
insures,  his  recovery  is  limited  to  the  amount  of  his  interest 
(Niblo  V.  North  Am,  Ins.  Co.j  1  Sand/.  551.  Phillips  on 
Insurance,  §  309.  Russell  v.  Union  Ins.  Co.y  1  Wash.  G.  G. 
B.  409.  Wolf  V.  Horncastle,  I  B.  <t  P.  316.  Lynch  v. 
Dalzell,  3  Br.  Par.  Cos.  49.)  All  cases  that  appear  to  be 
at  variance  with  this  will  be  found  on  examination  to  be  in- 
surances effected  for  account  of  the  assured  and  whom.it 
may  concerny  or  words  to  that  effect,  and  to  base  the  recovery 
on  a  construction  of  the  contract  by  which  the  assured  is  made 
trustee  for  the  owners.  Insurances  effected  by  consigoiees  in 
possession  are  upheld  upon  the  same  grounds 
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IV.  The  policy  lapsed  on  the  death  of  James  Conner 
His  death  transferred  his  interest  to  his  legal  representatives, 
and  unless  it  be  maintained  that  insurance  companies  remain 
liable  to  all  assignees,  by  operation  of  law,  it  must  be  ad- 
mitted that  the  policy  terminated  on  the  death  of  the  assured. 
There  is  no  evidence  in  the  case  that  at  the  time  of  the  re- 
ceipt of  the  premium  paid  September  4, 1861,  the  defendants 
knew  of  James  Conner's  death. 

V.  James  Conner  had  forfeited  all  rights  under  the  policy 
by  omitting  to  indorse  the  nature  of  his  interest.  This  is 
positively  provided  for  by  the  third  stipulation  in  the  policy. 
As  to  the  effect  to  be  given  to  these  stipulations,  see  Gilbert , 
receiver^  v.  Phoenix  Ins,  Co.,  (36  Barb.  372;)  Jube  v. 
Brooklyn  Fire  Ins.  Co.,  (28  id.  412;)  Bigler  v.  N.  7.  Cen- 
tral Ins.  Co.,  (20  id.  635.) 

VI.  The  objection  to  the  plaintiff's  claim,  noted  in-  the 
last  point,  is  fatal  to  any  form  of  recovery  on  the  basis  of 
James  Conner's  rights,  and  whether  the  measure  of  his  rights 
be  that  of  a  tenant  or  of  an  agent  for  the  plaintiffs,  or  of  a 
re-insurer.  The  objection  is  to  the  very  origin  of  the  con- 
tract ;  the  policy  was  still-born  and  no  possible  action  can  be 
maintained  in  connection  with  it  unless,  perhaps,  for  a  return 
of  premiums. 

VII.  The  plaintiffs  have  endeavored  to  enlarge  the  meas- 
ure of  James  Conner's  right  of  action  by  bringing  this  case 
within  the  principle  of  the-BT,  Y.  Botoery  Fire  Ins.  Co.  v.  The 
N.  Y.  Fire  Ins.  Co.  (17  Wend.  359.)  They  have  argued  that  it 
being  admitted  that  an  insurance  broker  who  undertakes  to 
effect  an  insurance,  and  who  fails  to  do  so,  is  liable  as  an  in- 
surer ;  and  the  case  in  Wendell  settling  that  an  insurer  may 
re-insure,  therefore  Conner  was  liable  as  an  insurer,  and  there- 
fore he  could  re-insure  the  premises  and  recover  the  entire 

.yalue  thereof,  (a.)  Conner  could  not  be  held  liable  to  the 
plaintiffs,  because:  1.  He  was  not  an  insurance  broker. 
2.  He  never  undertook  to  insure  the  plaintiff's  iiitcrost ;  on 
the  contrary,  the  expression  was:  *'He  would  make  ihc  iu- 
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Biirance  himself."  3.  The  plaintiffs,  by  retaining  the  policy 
and  renewals  for  nine  years  are  estopped  from  claiming  that 
they  were  not  in  the  form  agreed  upon,  (b.)  Granting  his 
liability,  it  can  not  be  claimed  that  as  a  re-insurer  he  can 
have  any  greater  rights  than  as  an  insurer,  and  therefore  the 
objections  above  noted  to  the  validity  of  the  policy  apply 
.with  undiminished  force,  (c.)  If  Conner  is  liable  to  the 
plaintiffs,  it  must  be  on  the  theory  that  he  has  neglected  to 
insure,  and  in  that  case  we  can  not  be  liable.  If  he  is-not 
liabl(?,  then  he  could  not  have  an  interest  as  an  insurer,  and' 
oould  not  recover  from  us. 

YIII.  It  is  claimed  that  this  action  can  be  maintained 
within  the  principle  that  all  principals  can  avail  themselves 
p{  the  acts  of-  their  agents  in  their  behalf,  even  though  their 
names  have  not  been  disclosed.  But  in  all  these  cases  the 
riglits  of  the  principal  have  always  •been  limited  to  those 
acquired  by  the  agent.  (See  Oibson  v.  Winter ^  5  B,  &Ad.' 
96 ;  George  v.  'Claggett,  7  Term  -B.  359 ;  Herckenrath  and 
others  v.  The  Am,  Mut.  Ins.  Co.,  3  Barb.  Ch.  63 ;  Taintor 
V.  Prendergast^  3  HiU,  72 ;  Van  Lien  v.  Byrnes^  1  Hilt 
133.)  We  do  not  object  to  the  plaintiff's  suing  on  James 
Conner's  right;  we  only  object  to  their  claiming  any  other 
measure  of  recovery  than  would  have  been  available  to  James 
Conner  had  he  brought  the  suit. 

IX.  If  it  be  claimed  that  the  plaintiffs  have  a  right  to  re- 
cover because  the  evidence  shows  that  they  were  the  real 
parties  insured,  we  say  this  is  in  violation  of  all  rules  of 
evidence.  {Turner  v.  Burrows,  5  Wend.  641.  Barnwell 
V.  Marine  Ins.  Co.,  2  Cranchj  419.  Phillips  on  Ins.,- . 
§§  383-391.  Atherton  v.  Brown,  14  Mass.  Rep.  152.  Orant 
V.  Naylor,  4  Cranch,  224.  Allison  v.  Butlege,  5  Yerg.  193. 
Lamatt  r.  H.  R.  Ins.  Co.,  17  N.  Y.  Rep.  199.  Jube  v.  The 
Brooklyn  Fire  Ins.  Co.,  28  Barb.  412.) 

X.  There  is  nothing  in  the  case  of  Kernochan  v.  N.  F. 
Bowery  Fire  Ins.  Co.,  (17  N.  Y.  Rep.,  478,)  that  will  sup- 
port a  recovery  in   this  case.     It  only  decides  that   the 
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iDBOrance  of  J^ernochan  mortgagee,  gives  Kernochan  an  in* 
Burable  interest,  and  that  the  fair  constraction  of  such  an 
agreement^-in  view  of  the  known  practice  of  the  mortgagee's 
holding  the  policy  is,  that  the  measure  of  damages  would  be, 
not  the  loss  of  the  debt,  but  the  damage  to  the  buildings. 
It  is  not  pretended  that  had  the  assured  done  anything  to 
invalidate  the  policy,  he  would  nevertheless  recover  on  the 
ground  that  the  policy  was  really  meant  to  insure  the  inter- 
est of  the  mortgagor.  On  the  contrary  it  is  stated,  page 
491,  that  if  A.  insured  in  his  own  name  the  interest  of  B. 
without  disclosing  it,  neither  can  recover :  not  A.  because  he 
has  no  interest ;  nor  B.  because  he  is  not  insured. 

XI.  There  can  be  no  judgment  for  a  return  of  premi- 
ums. 1.  Unless  the  policy  was  void  ab  initio  there  can  be 
no  ground  for  the  claim.  2.  In  case  of  this  kind,  a  demand 
must  be  alleged  and  •proved  before  the  action  can.  be 
maintained. 

XII.  The  verdict  should  be  set  aside  and  judgment  or- 
dered for  the  defendants,  or  a  new  taial  ordered. 

By  the  Courtf  J.  F.  Babkard,  J.  The  complaint  avers 
the  performance  of  all  the  conditions  on  the  part  of  the  in« 
sured,  and  that  the  defendant  declined  to  pay  the  loss 
suffered,  on  the  specific  ground  that  James  Conner,  in 
whose  name  the  policy  was  effected,  did  not  own  the  building 
covered  by  the  policy.  This  is  not  denied  in  the  answer 
and  is  consequently  as  to  the  action  admitted.  The  plain- 
tiff was  not  bound  to  affirmatively  prove  on  the  trial  the  service 
of  any  preliminary  loss  papers. 

Jaines  Conner,  by  the  terms  of  his  lease,  agreed  to  pay  the 
necessary  premium  of  insurance  to  enable  the  lessors  to  keep 
the  premises  insured  for  the  benefit  of  the  said  lessors,  to 
the.  amount  of  five  thousand  dollars.  At  the  execution  of 
this  lease  there  was  a  policy  on  the  property  in  another  com- 
pany. When  it  expired,  Conner  asked  to  change  the 
company,  **  that  he  could  get  it  done  cheaper."    He  agreed 
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Yorballj  to  keep  the  property  insured  for  the  trustees  to  the 
extent  of  five  thousand  dollars.  He  agreed  to  keep  that 
insurance  for  the  plaintiffs.  This  agreement  made  him  liable 
to  the  plaintiffs  for  a  breach  of  that  agreement^  and  gave 
him  an  insurable  interest  in  the  property  to  that  extent 
He  effected  the  policy  in  suit  as  on  '^  his  "  (Conner's)  build* 
ing,  loss,  if  any,  payable  to  John  W.  Lawrence,  who  was 
the  acting  trustee  for  the  property.  I  do  not  think  the 
word  "  his  "  in  the  policy,  is  a  warranty  of  title  to  the  prop- 
erty. If  he  had  an  insurable  interest  it  was  his  for  the  pur- 
pose of  indemnity,  to  the  amount  of  his  interest.  He  could 
insure  that  interest.  (17  Wend.  359.)  This  insurable 
interest  may  be  shown  by  parol  to  exist,  and  without  the 
knowledge  of  the  defendants.  (Kemochan  v.  The  N.  T. 
Bowery  Fire  Ins.  Co.,  17  N.  Y.  Rep.  478.)  The  defendants 
must  indemnify  the  assured  if  he  in  fact  have  an  interest. 

Besides,  I  think  the  plaintiffs  are  entitled  under  all  the 
facts  in  this  case  to  recover  on  the  policy  as  insuring  them. 
Conner  was  bound  to  pay  the  premium  on  $5000.  He 
agreed  to  insure  the  property  for  the  trustees.  He  obtained 
this  policy  "  loss  payable  to  John  W.  Lawrence."  What  is 
the  defendants'  contract?  It  agrees  to  pay  Conner  nothing. 
It  agrees  to  pay  the  loss  to  the  plaintiff.  The  property  was 
in  fact  insured  for  the  plaintiff.  It  is  a  contract  with  James 
Conner,  that  in  consideration  of  the  premium  paid  by  him, 
the  company  would  insure  a  certain  building  and  pay  the 
loss  to  the  owner. 

I  think  the  judgment  should  be  entered  with  costs,  on  the 
verdict. 

[Kings  Gekbbal  Tbbk,  February  8, 1866.  Icit,  /.  F,  Barnard  and  Serufhmn, 
Justices.] 
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^  County  of  Kings. 

The  object  of  the  notice  required  hy  the  act  "to  provide  for  coinpensatin| 
parties  whose  property  may  be  destroyed  in  consequence  of  mobs  or  riots,' 
passed  April  18, 1856,  to  be  given  to  the  sheriff,  was  for  the  purpose  of 
protection,  only. 

It  was  not  intended  to  restrict  the  action  against  a  city  or  county  to  sncb 
persons  as  shall  give  notice  to  the  sheriff  that  their  property  is  threatened 
and  in  danger  from  rioters,  if  such  notice  would  be  useless  for  the  purpose 
of  protection. 

The  statute  should  be  so  construed  that  if  a  party  is  informed  of  a  threat,  and 
have  time  to  notify  the  sheriff,  so  that  he  can  take  all  legal  means  to  pro« 
tect  the  property,  then  the  omission  to  give  the  notice  is  fatal. 

THIS  action  was  brought  for  damages  resulting  from  the 
destruction,  by  a  mob,  composed  for  the  most  part,  of  sol- 
diers, on  the  7th  day  of  December,  1862,  of  a  building  aud 
contents  belonging  to  the  plaintiff.  The  property  was  situ* 
ated  at  East  New.  York,  in  the  county  of  Kiogs.  The 
actioji  is  founded  on  the  act  of  the  legislature,  entitled  "  An 
act  to  provide  for  compensating  parties  whose  property  may 
be  destroyed  in  consequence  of  mobs  or  riots,"  passed  April 
13,  1855.     {Laws  1855,  chap.  428.) 

The  plaintiff  testified  that  he  fled  from  his  home  before  it 
was  destroyed  ;  giving  as  a  reason  for  so  doing,  that  he  was 
informed  that  the  crowd  were  going  to  pull  his  house  down 
aud  hang  him  ;  and  that  he  left  his  house  about  five  or  ten 
minutes  afterwards.  He  also  admitted  that  he  did  not  give 
the  sheriff  notice  that  his  property  ^^  was  threatened  and  in 
danger  from  rioters,''  and  did  not  know  it  was  necessary. 
The  office  of  the  sheriff  was  at  No.  14  Court  street.  The 
county  jail  was  nearer  East  New  York,  within  three  quarters 
of  an  hour  of  the  plaintiffs'  house  by  the  city  cars. 

Among  other  things,  the  court,  under  exceptions,  charged 
the  jury  a  follows :  ^^  There  is  another  qualification  of  the 
plaintiff's  right  to  recover.  If  there  was  sufficient  time 
after  he  was  apprised  of  any  threat  or  attempt  so  to 
destroy  or  injure  his  property,  in  the  exercise  of  due  dili* 
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gence,  to  notify  the  sheriff  of  this  county  of  the  facts  which 
had  been  brought  to  his  knowledge,  so  as  to  have  enabled 
him,  on  receipt  of  such  notice,  to  take  proper  measures  to 
protect  the  property,  then  his  omission  to  do  it  would  deprive 
him  of  all  claim  on  the  county.  On  this  branch  of  the 
case  the  jury  were  to  take  into  consideration  the  distance 
between  the  plaintiff's  residence  and  that  of  the  sheriff,  and 
the  time  that  would  reasonably  be  necessary  to  give  such 
notice,  and  enable  the  sheriff  to  take  the  appropriate  legal 
means,  such  as  raising  a  posse  or  the  requisite  force,  taking 
the  necessary  measures  to  prevent  the  injury  ;  and  if,  upon 
the  whole  evidence,  they  were  satisfied  that  there  was  suffi- 
cient time  for  that  purpose,  then,  as  the  plaintiff  has  not 
given  any  notice,  or  made  any  attempt  to  give  it,  he  can  not 
recover ;  but  on  the  other  hand,  if  the  time  was  insufficient^ 
then  the  mere  omission  to  notify  the  sheriff,  or  to  make  any 
attempt  to  do  so,  will  not  be  a  bar  to  a  recovery." 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $2000, 
and  the  court  thereupon  ordered  the  exceptions  to  be  heard  in 
the  first  instance  at  a  general  term. 

Britton  dk  Ely^  for  the  plaintiff. 

J.  M,  Van  Cott,  for  the  defendants. 

By  the  Courts  J.  F.  Barnard,  J.  The  object  of  the 
notice  required  by  the  act  ^'  to  provide  for  compensating 
parties  whose  property  may  be  destroyed  in  consequence  of 
mobs  or  riots,''  passed  April  13,  1855,  was  for  the  purpose 
of  protection  only.  The  notice  is  given  to  the  sheriff,  who 
can  exert  the  power  of  the  county  if  necessary.  It  is  made 
this  officer's  duty  to  take  all  legal  means  to  protect  the  prop- 
erty, and  if  he  neglect  or  refuse  he  is  made  individually 
liable  for  the  damages  sustained  by  the  person  who  shall 
have  given  him  notice.  It  is  not  intended  to  restrict  the 
action  against  a  city  or  county  to  such  as  shall  give  notiee 
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to  tbe  sheriff,  if  such  notice  be  useless  for  the  purpose  Oi 
protection.     The  statute  must  receive  a  reasonable  and  lib 
•eral  construction. 

The  refusal  to  charge  that  if  tbe  plaintiff  could  have  given 
the  notice  to  the  sheriff  after  he  left  his  premises  and  before 
they  were  destroyed  by  the  mob,  was  right.  It  is  not  infor- 
mation to  the  sheriff,  but  protection  from  him  which  is  to 
result  from  the  notice. 

Tbe  defendant  further  requested  the  court  to  charge  that 
if  the  plaintiff,  after  leaving  his  premises  and  before  they 
were  fired,  had  time  to  give  notice  to  the  sheriff  and  the 
sheriff  might  by  possibility  or  probability  have  arrived  in 
time  to  prevent  some  portion  of  the  injury,  or  arrest  any  of 
the  rioters,  the  plaintiff  could  not  recover.  The  court  refus- 
ed so  to  charge,  and  that  is  alleged  as  error.  I  think  not 
It  is  not  the  possibility  or  probability  that  a  sheriff  might 
arrive  in  time  to  save  the  smallest  portion  of  the  plaintiffs 
property  or  to  arrest  a  rioter,  that  should  destroy  the  plain- 
tiff's claim  against  the  county.  The  act  should,  I  think,  be 
construed  so  that  if  a  party  is  informed  of  a  threat  and  have 
time  to  notify  the  sheriff  so  that  he  can  take  all  legal  means 
to  protect  the  property,  then  the  omission  to  give  the  notice 
is  fatal ;  and  this  the  judge  charged  fairly. 

Judgment  affirmed  with  costs. 

fEivoB  GsifBBAL  Tbbx,  February  8, 18S6.    Lote,  J,  F,  Bwmvrd  and  Ssr^f- 
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Ludlow  vs.  The  Village  of  Yonkbrb. 

In  an  action  against  a  municipal  corporation  for  negligence  in  the  construe* 
tion  of  a  wall,  in  consequence  of  which  the  wall  fell  down  and  injured  th« 
plaintiir*8  mill,  the  damages  recorered  should  be  only  for  the  actual  ii\Jurf 
sustained  by  the  plaintiff,  with  interest  from  the  time  of  the  injury. 

If  rent  of  the  building  ii^ured  is  recoverable,  it  can  only  be  for  such  time  at 
was  necessary  to  repair  the  premises  and  restore  them  to  their  usefulness. 

It  seems  that  where  a  municipal  corporation  undertakes,  though  voluntarily, 
to  construct  a  drain  to  receive  the  drainage  from  a  street  and  convey  it 
across  the  land  of  an  individual,  it  is  bound  to  do  the  work  skillfully. 

THE  corporate  authorities  of  the  village  of  Yonkers  graded, 
curbed  and  guttered  a  street  along  the  plaintitf's  land. 
The  point  of  discharge  from  the  gutters  was  upon  the  plain- 
tiffs land.  The  defendant,  at  the  request  of  the  plaintiff, 
constructed  an  open  drain  to  receive  the  drainage  from  the 
surface  of  the  street  and  convey  it  across  the  plaintiff's  land  to 
the  Hudson  river,  and  to  do  this  erected  a  sustaining  wall  to 
support  the  embankment  on  which  this  open  drain  was  con- 
structed. This  wall  proved  insufficient  for  the  purpose  for  which 
it  was  built  and  fell  down  and  injured  the  mill  of  the  plaintiff. 
This  injury  was  done  to  the  mill  in  1861,  The  wall  has  not 
since  been  repaired,  nor  has  the  mill  been  restored  or  used. 
The  plaintiff  in  1863  brought  his  action  against  the  defend- 
ant for  negligence  in  the  construction  of  the  wall,  and  in  the 
latter  part  of  1864  had  a  report  of  a  referee  in  his  favor  for 
the  injury  done  to  the  mill  by  the  falling  of  the  wall  and  for 
rent  of  the  mill  from  the  injury  down  to  the  time  of  the  trial ; 
and  from  the  judgment  entered  on  that  report  the  defendant 
appealed. 

Marshy  Coe  dk  Wallis^  for  the  defendant  and  appellant. 

S,  E.  LyoUy  for  the  respondent. 

By  the  Court,  J.  F.  Babnard,  J.  From  a  careful  exam- 
ination I  think  this  judgment  can  not  be  sustained.  The 
damages  should  be  only  the  actual  injury  sustained  by  the 
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plaintiff;  with  interest  from  the  time  of  the  injury.  If  rent  is 
recoverable,  it  would  only  be  for  such  time  as  was  necessary 
to  repair  the  premises  and  restore  them  to  their  usefulness. 
The  plaintiff  can  repair  at  his  pleasure.  He  has  not  yet  re- 
paired, and  has  recovered  rent  from  1861  down  to  the  trial, 
and  perhaps  to  the  date  of  the  referee's  report  in  1864. 
There  is  no  proof  on  which  this  rent  can  be  recovered.  The 
plaintiff  can  not,  by  neglect  to  repair,  charge  the  defendant  for 
rent  to  the  extent  of  time  permitted  by  the  statute  of  limita- 
tions. It  is  not  therefore  necessary  to  discuss  the  questions 
as  to  the  liability  of  the  defendant^  under  the  evidence.  I 
am  inclined  to  think  that  the  defendant  was  bound  to  do 
skillfully  what  it  undertook  to  do  even  voluntarily.  But 
assuming  the  liability,  there  must  be  a  new  trial  at  the 
circuit,  costs  to  abide  the  event.     New  trial  granted. 

[Kiifos  Obkbsal  Tbbm,  February  8, 1865.    Sbffedaomj  lott  and  /.  F.  Bar 
r,  Justices.] 


The  People,  ex  ret  The  Metropolitan  Bank,  vs.  The  Com- 
missioners OF  Taxes  and  Assessments  of  the  City  and 
County  of  New  Tobk. 

A  certiorari,  to  review  an  assessment  made  by  the  commissioners  of  taxes 
and  assessments  of  the  city  and  county  of  New  York,  will  not  lie  after 
the  assessment  roll  has  been  delivered  by  the  commissioners  to  the  board 
of  supervisors,  and  the  tax  has  been  collected. 

After  the  assessment  roll  has  been  delivered  to  the  supervisors,  the  commls- 

.  sioners  have  no  longer  any  control  over  the  assessment,  and  can  not  correct 
or  reduce  it. 

A  certiorari  will  not  be  allowed,  for  the  purpose  of  enabling  a  party,  by  pro- 
curing a  reversal  of  the  proceedings  of  the  commissioners  of  taxes,  to 
recover  back,  by  action,  money  paid  by  him  for  taxes. 

THE  certiorari  in  this  case  was  brought  under  section  20 
of  the  act  of  April,  14,  1859,  in  relation  to  taxes  and 
assessments  in  the  city  of  New  York,  {Laws  of  1859,  chap. 
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302.)  The  relator  is  a  banking  corporation  or  association, 
whose  capital  stock  is  $4,000,000.  It  was  assessed  for  the 
year  1863  on  $3,672,970,  as  the  valuation  of  its  capital 
stock  equal  to  its  amount,  after  deducting  the  assessed  value 
of  its  real  estate  and  the  amount  of  its  stock  held  by  a  cer- 
tain charitable  institution.  The  relator  applied  to  the  com- 
missioners to  have  this  assessment  corrected  and  reduced,  on 
the  ground  that  $3,100,000  of  its  capital  was  invested  in 
stocks,  bonds  and  other  securities  of  the  United  States,  and 
was  exempt  by  law  from  taxation  by  state  authority.  The 
commissioners  decided  not  to  make,  and  did  not  make  any 
deduction  from  the  amount  of  assessed  valuation.  This  de- 
cision was  declared  within  thirty  days  after  -the  application, 
and  before  the  first  day  of  May,  1863.  The  certiorari  in 
this  case  was  applied  for  and  allowed  on  the  29th  day  of  De- 
cember, 1863.  The  assessment  rolls  were  in  fact  delivered 
by  the  commissioners  to  the  board  of  supervisors  on  the  first 
Monday  of  July,  1863,  as  required  by  law.  (Act  of  April  14, 
1855,  §§  12,  13.)  It  was  conceded,  if  the  case  was  decided 
on  the  merits,  that  under  the  recent  decision  of  the  supreme 
court  of  the  United  States  the  decision  or  proceeding  of  the 
commissioners  must  be  reversed ;  but  it  was  insisted,  on  the 
part  of  the  respondents,  that  the  certiorari  should  be  quash- 
ed, on  the  ground  that  it  was  allowed  too  late. 

L.  B.  Woodruffs  for  the  relators. 

John  E,  Devlin  and  Mr,  Trull^  for  the  respondents,  the 
commissioners. 

By  the  Courts  Sutherland,  J.  It  is  perfectly  plain  that 
it  would  be  a  useless  ceremony  to  decide  this  case  on  its 
merits,  and  reverse  the  decision  or  proceeding  of  the  com- 
missioners. The  tax  rolls  for  1863  were  delivered  to  the 
board  of  supervisors  on  the  first  Monday  of  July  in  that 
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year,  and  it  must  be  presumed  that  the  tax  of  ivhich  the  re*' 
lator  complains  has  long  since  been  paid  or  collected. 

The  points  of  the  counsel  for  the  relators  are  drawn  with 
extreme  ingenuity.  He  commences  by  assuming  that  the 
statute  (§  20  of  the  act  of  1859)  by  virtue  of  which  the 
certiorari  was  allowed,  fixes  no  limit  to  the  time  within 
which  it  may  be  brought,  and  that  therefore  Vhenever  brought' 
or  presented,  the  relator  is  entitled  to  have  the  record  which 
it  brings  up  reviewed  and  considered,  and  disposed  of  on  its 
merits. 

If  it  was  the  intention  of  the  legislature,  by  section  20  of 
the  statute,  to  give  the  aggrieved  party  a  right  to  a  cer^ 
tiorari  to  review  and  correct  the  decision  or  action  of  the 
commissioners  at  any  time,  or  any  number  of  years  after 
their  decision  or  action,  and  after  the  tax  has  been  paid  or  col* 
lected,  why  then,  indeed,  the  court  must  hear  and  decide  the 
case  on  its  merits,  irrespective  of  the  time  of  the  application 
for,  or  allowance  of,  the  certiorari^  and  irrespective  of  the 
question  whether  the  reversal  of  the  decision  or  action  of  the' 
commissioners  will  be  of  any  use  to  the  relator.  The  court 
could  not  probably  refuse  to  carry  out  the  intention  of  the 
legislature,  on  the  ground  that  it  would  be  useless  to  do  so. 

But  it  is  not  to  be  presumed  that  the  legislature  intend 
to  pass  an  idle  law,  or  to  give  a  valueless  statutory  right, 
or  to  compel  courts  to  render  useless  judgments;  hence, 
on  the  question  of  intention,  on  the  question  of  the  construe- 
of  §  20  of  the  statute,  giving  the  right  to  a  certiorari,  on  the 
question  whether  the  legislature  did  or  did  not  intend  that 
the  certiorari  given  by  that  section  should  be  applied  for, 
allowed  and  served,  before  the  assessment  rolls  were  delivered 
by  the  commissioners  to  the  board  of  supervisors  on  the  first 
Monday  of  July,  as  required  by  section  13  of  the  act,  the 
consideration  that  it  would  be  a  useless  ceremony  to  reverse 
the  decision  or  action  of  the  commissioners  in  this  case  must 
and  should  have  great  weight 

The  statute  gives  the  certiorari  as  a  matter  of  right,  and 
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there  is  indeed  in  express  words  no  limitation  of  the  right  in 
point  of  time ;  but  the  question  is^  looking  at  the  whole 
Btatnte,  and  the  purpose  of  the  certiorari^  was  it  not  the 
intention  of  the  legislature  that  the  certiorari  should  be  ap- 
plied for,  allowed  and  served  before  the  time  fixed  by  the 
statute  (§  13,)  for  the  assessment  rolls  leaving  the  hands  of 
the  commissioners?  After  that,  the  commissiooers  have 
DO  longer  any  control  over  the  assessment  complained  of^ 
and  can  not  correct  or  reduce  it 

If  the  aggrieved  party  has  a  right  to  the  certiorflri  after 
the  delivery  of  the  assessment  rolls  to  the  board  of  supervi- 
sors, he  has  a  right  to  it  twenty  years  after^  and  after  he  has 
voluntarily  paid  the  tax,  and  whether  he  has  voluntarily 
paid  the  tax,  or  paid  it  on  compulsion. 

Now  I  have  said  that  it  was  plain  that  it  would  be  a  use* 
less  ceremony  to  reverse  the  proceeding  or  action  of  the  com- 
missioners after  the  assessment  rolls  had  been  delivered  to 
the  board  of  supervisors  and  the  tax  complained  of  had  been 
paid  or  collected.  ^ 

The  counsel  for  the  relator  cites  many  New  York  cases  to 
show  that  the  proceeding  or  action  of  the  commissioners 
sought  to  be  reviewed  or  reversed,  being  judicial  in  its  charac- 
ter, sustains  the  subsequent  proceedings  for  the  collection  of 
the  illegal  tax  from  the  relator.  These  cases  {Weaver  y. 
Devendor/,  3  VeniOy  117 ;  Matter  of  Mount  Morris  Square, 
2  Hill,  14  ;  Vail  v.  OweUj  19  Barb.  22,  and  many  others) 
show  that  no  action  will  lie  against  the  commissionersy 
though  the  supreme  court  of  thp  United  States  has  pro- 
nounced their  proceeding  erroneous  and  the  tax  illegal.  He 
also  cites  many  Massachusetts  cases,  (^Boston  v.  S.  Glass  C7o.| 
4  Metcal/f  181 ;  Dow  v.  Sudbury,  5  id.  73,  and  mmjf 
others,)  to  show  that  money  collected  on  an  illegal  assessment 
can  be  recovered  back  ;  and  he  might  have  cited  an  earlier 
Massachusetts  case,  (Amesbury  W.  &  C.Manitf<ictvfring  Co^ 
V.  Inhabitants  of  Amesbury,  17  Mas^.S,  461 J  holding  con- 
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trary,  I  think,  to  the  whole  tenor  of  the  English  cases,  nnd 
of  the  New  York  cases,  (see  Fleetwood  v.  The  Mayor^  dec. 
2  Sand/.  481,  and  the  very  recent  case  The  Commercial  Bank 
of  Rochester  v.  The  City  of  Rochester,  42  Barb.  488,)  that 
an  illegal  tax  voluntarily  paid  could  be  recovered  back  ;  but 
he  fails  to  cite  any  case  to  show  that  the  formal  reversal  of 
the  ])roceeding  or  action  of  the  commissioners  in  this  csise 
will  or  can  in  any  way  the  least  affect  the  question  of  the 
relator's  right  to  recover  back  the  money  paid  or  collected  on 
the  illegal  assessment,  or  that  such  reversal  can  or  will  in  any 
way  authorize,  aid,  or  affect  any  action  or  right  of  action  for 
that  purpose. 

The  Massachusetts  cases  show  too  much  for  the  counsel's 
purpose ;  for  they  show  that  actions  could  be  brought,  and 
were  brought  and  sustained,  without  any  reversal  of  the 
action  or  proceedings  of  the  assessors  on  certorari  or  other- 
wise. Indeed,  no  principle  can  be  suggested,  upon  which 
our  reversal  of  the  proceeding  or  action  of  the  commissioners 
now,  can  or  will  be  of  any  use  to  the  relator,  in  any  action 
to  recover  back  the  money  paid  by  it  or  collected  of  it.  The 
counsel  for  the  relator  fails  to  cite  any  case  or  to  suggest  any 
principle  to  show  that  the  reversal  of  the  proceedings  of  the 
commissioners  now,  after  the  tax  has  been  paid  or  collected, 
will  remove  an  obstruction  in  the  way  of  recovering  the 
money  back.  He  seems  to  doubt,  himself,  whether  the  reversal 
now  would  be  of  any  importance,  for  the  langURge  in  one  of 
his  points  is  :  ^^  But  it  may  be  of  vital  importance  that  the 
record  of  the  judicial  act  .which  determines  the  value  of  the 
relator's  taxable  property  should  first  be  corrected."  Hirf 
points  fail  to  show  that  the  reversal  or  correction  of  the 
action  of  the  commissioners  now,  would  be  of  the  least  import- 
ance. He  does  not  suggest,  and  I  think  no  one  would 
suggest,  that  such  reversal  would  sustain  or  aid  an  action 
against  the  commissioners  for  a  judicial  error,  or  against  any 
officer  or  collector,  for  collecting  the  tax  under  a  warrant 
regular  on  its  face. 
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The  question  whether  the  relator  has  any  remedy  by  action 
against  the  city,  or  oommissioners,  or  officer  collecting  the 
tax  (if  it  was  collected,  and  not  voluntarily  paid)  is  not  be- 
fore us,  and  we  do  not  intend  to  express  or  intimate  any 
opinion  on  that  question  ;  but  the  question  as  to  the  useless- 
ness  of  reversing  the  proceeding  or  action  of  the  commission- 
ers on  certiorari,  brought  after  the  assessment  rolls  have 
been  delivered  to  the  supervisors,  and  after  the  tax  complain- 
ed of  has  been  paid  or  collected,  is  before  us,  as  having  a  very 
important  bearing  on  the  construction  of  the  provision  of 
the  statute  giving  the  right  to  the  certiorari,  for  it  is  not  to 
be  supposed  that  the  legislature  intended  to  give  the  right 
to  a  certiorari,  after  and  when  it*  could  be  of  no  use.  In 
the  case  of  the  Commercial  Bank  of  Bochester  v.  Oity  of 
Bochester,  (42  Barb.  488,)  before  cited,  it  was  not  suggested 
either  by  counsel  or  court,  that  the  non-reversal  of  the  pro- 
ceeding or  action  of  the  assessors  on  certiorari  stood  in  the 
way  of  a  recovery. 

The  words  of  the  provision  are  :  "A  certiorari  to  re- 
view and  correct  on  the  merits  any  decision,  &c.  shall  be 
allowed  by  the  supreme  court  or  any  judge  thereof,  &c.  and 
shall,  with  the  retuiii,  be  heard  and  decided  forthwith  by 
said  court  in  preference  to  all  other  matters,  actions  or  pro- 
ceedings." The  latter  words  of  this  provision  tend  to  show, 
I  think,  that  it  was  the  intention  that  the  certorari  should 
be  applied  for,  allowed  and  served,  at  least  before  the  assess- 
ment rolls  were  delivered  to  the  board  of  supervisors. 

The  books  containing  the  assessed  valuations  are  to  be 
kept  open  for  inspection  and  for  applications  for  correction, 
from  the  second  Monday  of  January  until  the  first  day  of 
May  in  each  year,  (§§  8,  9  and  10,)  and  the  decision  of  the 
commissioners,  on  the  application  for  correction,  is  to  be  de- 
clared within  thirty  days  after  the  application.  (§  10.)  If 
then  the  application  is  made  on  the  last  day  of  April,  and 
the  decision  is  declared  within  thirty  days  thereafter,  the  as- 
sessment rolls  must  remain  in  the  hands  of  the  commiasionera 
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for  at  least  thirty  days  after  the  decision  ;  and  considering 
that  there  is  a  special  term  of  the  supreme  court  in  this  jndi* 
cial  district  constantly  in  session^  and  that  regularly  no  doubt, 
the  certiorari  being  under  the  statute,  could  be  made  return^ 
able  at  special  term,  it  would  appear  that  ordinarily  there 
would  be  no  difficulty  in  having  the  certiorari  allowed,  and 
served,  and  a  return  made,  and  decided  within  the  thirty 
days,  and  before  the  assessment  roll  left  the  commissioners. 

Moreover,  the  provision  of  the  statute,  (§  10,)  that  no 
reduction  shall  be  made  by  the  board  of  supervisors,  unless 
it  shall  appear,  under  oath,  that  the  party  aggrieved  was  un- 
able to  attend  within  the  period  prescribed  for  the  correction 
of  taxes  by  reason  of  sickness  or  absence,  &c.,  certainly  shows 
that  all  the  corrections  to.be  made  except  in  case  of  sickness 
or  absence  were  to  be  made  by  the  commissioners,  and  cer* 
tainly  tends  to  show,  also,  that  it  was  the  intention  that  the 
corrections  should  be  made  before  the  assessment  rolls  were 
delivered  to  tlie  board  of  supervisors. 

The  foregoing  considerations,  I  think,  reasonably  lead  to 
the  conclusion  that  the  legislature  never  intended  that  the 
certiorari  might  be  applied  for  tad  allowed  after  the  assess- 
ment rolls  were  delivered  to  the  board  of  supervisors  ;  certainly 
not,  after  the  tax  complained  of  had  been  paid  or  col- 
lected. 

But  take  another  view  of  the  question  of  construction. 

Concede  that  the  judicial  nature  of  the  proceeding  or 
action  of  the  commissioners  stands  in  the  way  of  any  action 
by  the  relator  to  recover  its  money  back,  and  that  our  re- 
versal of  such  proceeding  or  action  will  enable  the  relator  to 
recover  its  money  back  by  action  ;  can  it  be  supposed  that 
the  legislatui-e  intended  to  promote  and  encounige  said  liti- 
gation for  such  purpose,  and  intended  to  enable  a  party  long, 
or  any  length  of  time,  after  the  payment  or  collection  of  the 
tax,  to  recover  back  money  received  or  collected  for  public 
use  by  and  under  its  own  authority  ?  The  considerations  of 
public  policy  which  controlled  the  discretion  and  decisions 
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of  the  court  in  PeopUj  ex.  rel.  Church,  v.  Supervisors  of 
Allegany,  (15  Wend.  132;)  People,  ex.  rel.  Onderdonk,  v. 
Supervisors  of  Queens,  (1  Bill,  195 ;)  Fitch  v.  Commission'- 
ers  of  KirJdand,  (22  Wend,  1«32,)  and  MoU  v.  Commission- 
ers of  Highways  of  Bush,  (2  Hill,  472,)  when  the  oonaiDoti 
law  writ  of  certiorari  was  applied  for  or  allowed^  ^pply  with 
all  their  force  to  the  question  of  construction  in  this  case. 

My  conclusion  is  that  the  certiorari  should  be  quashed, 
with  costs. 

Judgment  accordingly. 

[Nbw  Tobk  QEVEM.XL  Tbrk,  February  6, 1865.    In^raham^  ClerlU  and  Sutk' 
mrUmdj  Justices.] 


Shaffer  i;^.  Mason. 


An  attachment  can  not  issue  as  a  prorisional  remedy,  under  section  227  of 
the  code,  in  an  action  of  trespass  for  taking  and  carrying  away  personal 
property,  the  claim  being  for  damages  not  ascertained,  bat  to  be  assesMd 

by  a  Jury, 

THIS  is  an  acftion  of  trespass,  for  taking  and  carrying  away 
certain  articles  of  personal  property.  An  attachment  was 
issued  under  the  code,  on  affidavit,  alleging  the  trespass,  and 
that  the  property  was  of  the  value  of  seven  hundred  dollars, 
and  that  the  defendant  was  a  non-resident.  The  attachment 
directed  property  to  be  attached  sufficient  to  satisfy  the  plain- 
tiff's demand  of  seven  hundred  dollars.  On  motion  of  the 
defendant,  the  attachment  was  vacated  at  special  term,  on 
the  ground  that  the  code  does  not  authorize  an  attachment, 
OS  a  provisional  remedy,  in  an  action  of  tort  The  plaintiff 
appealed. 

L.  S,  Chatfield,  for  the  appellant        * 

,D.  MoMakon,  for  the  respondent 
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SuTHERLAMDy  J.  I  thiuk  the  order  at  special  term  vacat* 
ing  the  attachment  was  clearly  right.  The  words  of  sectioa 
227  of  the  code  are  certainly  very  broad.  That  section  allows 
the  property  of  the  defendant  to  be  attached  ^4n  the  manner 
hereinafter  prescribed/'  in  an  action  ^^for  the  recovery  of  the 
money"  against  a  defendant,  who  is  not  a  resident  of  this 
state.  Prior  to  1857,  this  section  read  ^^in  an  action  for  tho 
recoveiy  of  money."  The  section  was  amended  in  1857,  by 
inserting  the  article  the  between  of  and  money,  and  by  insert- 
ing other  words  in  another  part  of  the  section,  allowing  an 
attachment  to  issue  on  the  ground  that  the  defendant  was 
about  to  remove,  secrete  or  dispose  of  his  property  with 
intent  to  defraud  his  creditors.  Both  amendments  may  bo 
considered  as  a  legislative  construction  of  the  section,  to  the 
effect  that  the  attachment  was  allowed  only  where  the  action 
was  for  a  money  demand  on  contract. 

If  any  significancy  or  effect  is  to  be  given  to  the  amend- 
ment by  inserting  the  definite  article  the^  the  insertion  of 
that  word  was  intended  to  limit  or  define  the  general  signifi- 
cation of  the  word  money,  so  that  the  words  '4he  money" 
must  now  mean  the  money  demanded  in  the  summons  in  the 
action.     (See  §  129,  sub.  1.) 

The  other  amendment,  in  1857,  also  goes  to  show  that  the 
attachment  was  to  issue  only  in  cases  where  it  was  claimed 
by  the  plaintiff  that  the  defendant  was  indebted  to  him. 

But  independent  of  these  considerations  I  am  satisfied, 
upon  looking  at  the  whole  of  section  227,  and  other  sections, 
particularly  sections  229,  231,  that  it  was  not  the  intention 
that  the  attachment  should  issue  in  an  action  for  a  trespass, 
where  the  claim  is  for  damages  to  be  assessed  by  a  jury. 
By  section  229,  "the  warrant  may  be  issued  whenever  it 
shall  appear. by  affidavit  that  a  cause  of  action  exists  against 
such  defendant*,  specifying  the  amount  of  the  claim  and  the 
grounds  thereof,"  &c.  These  words  plainly  imply  that  the 
attachment  is  to  issue  only  when  the  plaintiff  can  conscien- 
tiously specify  and  swear  to  tho  amount  of  his  cl&im.    How 
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oan  a  plaintiff  do  that,  in  an  action  for  an  assault  and  battery, 
or  libely  or  trespass  de  bonts^  when  the  very  object  of  the 
action  is,  to  have  the  damages  (the  amount  he  is  entitled  to 
recover)  assessed  and  determined  for  him  ?  Can  it  be  sup- 
posed that  the  legislature  intended,  in  such  a  case,  that  the 
plaintiff  might  preliminarily  assess  his  own  damages,  nt  any 
figure  he  chose,  and,  having  thus  specified  it,  swear  to  it,  as  a 
claim  which  he  has  against  the  defendant  for  so  much  money; 
I  think  not.  I  think  the  code  of  procedure  never  contem- 
plated such  an  extraordinary  proceeding. 

By  section  231,  too,  the  sheriff  is  to  attach  sufficient  of 
the  property  of  the  defendant  to  satisfy  the  plaintiff's  de- 
mand according  to  the  complaint,  together  with  costs  and 
expenses.  Without  .referring  to  other  sections  of  the  code^ 
I  will  say  that  I  concur  generally  in  the  views  expressed  by 
Justice  Hogfboom,  in  Gordon  v.  Gaffey^  (11  Abbott's  Pr.  B. 
1,)  and  that  I  think  his  decision  in  that  case  was  right. 

Mr.  Justice  James,  in  Floyd  v.  Blakcy  (19  How.  Pr.  R. 
542.)  cites  the  beautiful  poetical  extravaganza,  ^^He  who 
steals  my  purse  steals  trash,"  &c.,  to  show  that  a  "good 
name,"  being  so  mnch  more  valuable  than  riches,  it  was  rea- 
sonable that  the  law  should  afford  ''the  same  facilities  for 
enforcing  a  judgment  for  an  assault  upon  character,  that  it 
does  for  an  assault  upon  the  purse."  Now  as  my  reverence 
for  Shakspeare  is  too  great  to  jiermit  me  to  deny  that  he  may 
be  cited  even  on  a  question  of  the  construction  of  a  section 
of  the  code,  I  will  say  that  Shakspeare  contrasts  so  forcibly 
and  beautifully  the  stealing  of  a  purse  with  the  filching  of 
a  good  name,  and  that  the  question  is,  whether  the  legislature 
intended  a  plaintiff  in  an  action  for  a  libel  or  slander  to  deter- 
mine preliminarily  that  his  name  was  good,  and  that  he  might 
set  his  own  value  upon  it,  and  fix  and  swear  to  any  amount  in 
dollars  that  he  chose,  as  the  damages  for  filching  it,  and  thus 
have  sufficient  of  the  property  of  the  defendant  attached  at 
the  commencement  of  the  action,  to  secure  the  payment  of 
that  amount 
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It  is  strange  that  the  very  ground  upon  which  Judge 
Edmonds  discharged  th'3  attachment  in  Hemstien  v.  Mot" 
thewsafiy  (5  How.  Fr;  E.  196,)  did  not  lead  him  to  doubt  the 
correctness  of  his  construction  of  section  227  of  the  code. 

I  think  the  order  appealed  from  should  be  affirmed^  with 
costs. 

IngrahaK;  J.  Where  the  action  is  to  recover  the  value  of 
personal  property,  I  see  no  reason  why  an  attachment  may 
not  issue.  I  concur  that  the  attachment  should  not  issue  iu 
actions  for  torts  against  the  person. 

Clebee,  J.  The  words  '^creditors"  can  not  be  applied  to  the 
plaintiff  in  an  action  of  tort 

Order  affirmed. 

[Nbw  Yobk  QsirsBAL  Tbbx,  Febnuiry  6, 1865.  Ingrokmn,  CUrk$  and  Artft* 
trUtnd^  Justices.] 


Hows  VS.  Deuel  i&nd  others. 

The  Tlsitorial  powers  conferred  npon  the  conrt  of  chancery  oy  the  article  of 
the  rerised  statutes  (tot,  2,  pp.  462,  468,)  relattre  to  proceedings  against 
oorporatioDS  in  eqaltyi  can  only  be  exerdsad  by  the  supreme  court  on  an 
application  made  at  the  instance  of  the  attorney  general,  or  of  a  creditor 
of  the  corporation,  or  of  a  director,  trustee  or  other  officer  haying  a 
general  superintendence  of  its  concerns. 

An  action  can  not  be  brought,  under  the  statute,  by  a  itoekholder,  against 
the  corporation  and  its  trustees,  to  have  the  corporation  dissolred,  and 
restrained  from  the  exercise  of  corporate  powers ;  to  restrain  the  trustees 
from  exercising  any  powers  as  trustees ;  and  for  the  appointment  of  a 
receiver  and  the  sale  of  the  property  of  the  corporation. 

Nor  can  the  court  entertain  such  an  action,  or  grant  the  relief  asked  fbr, 
under  its  general  powers  as  a  court  of  equity. 

In  no  case,  except  in  reapect  to  moneyed  corporations,  or  insolvent  corpora* 
tions,  can  a  stockholder  have  a  receiver  appointed,  on  a  preliminary  injunc* 
tion,  with  authority  to  take  entire  possession  of  the  corporation,  and  thereby 
workiUdisfolatton. 
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Tet,  on  the  application  of  a  stockholder,  charging  fhind  againt  some  of  th« 
trustees  or  directors,  it  seemt^  such  directors  or  trustees  may  be  restrained 
by  injunction  from  commitUng  any  such  fraudulent  acts  as  are  charged. 
But  such  injunction  should  apply  only  to  the  particular  acts  complained 
of,  and  not  to  the  general  business  of  the  corporation. 

APPEAL  from  an  order  made  at  a  special  terra,  granting 
an  injuaction  and  directing  the  appointment  of  a  receiv- 
er.   The  facts  appear  in  the  opinioD. 

By  the  Court,  Inqrahah,  P.  J.  The  plaintiff  as  a  stock- 
holder of  the  Nevada  Water  Works  Company,  brought 
this  action  to  procure  a  dissolution  of  the  company,  and  asks 
for  aa  injunction  and  a  receiver.  The  corporation  is  organ- 
ized under  the  act  for  the  incorporation  of  manufacturing 
and  mining  companies,  of  this  state,  but  its  business  is 
carried  on  iu  another  state.  The  plaintiff  charges  a  conspir- 
acy to  cheat  and  defraud  himself  and  other  stockholders,  by 
a  majority  of  the  trustees,  and  prays  that  the  company  may 
be  dissolved  and  may  be  restrained  from  the  exercise  of  corpo- 
rate powers  ;  that  the  defendants,  the  trustees  named,  may 
be  restrained  from  exercising  any  power  as  trustees ;  that  a 
receiver  may  be  appointed  ;  that  the  property  of  the  corpo- 
ration may  be  sold,  and  after  paying  the  -debts  of  the  company 
may  be  divided  among  the  stockholders  ;  that  the  trus- 
tees who  are  made  defendants  may  be  compelled  to  pay  all 
moneys  belonging  to  the  company  received  by  them  and  not 
paid  over,  and  that  an  account  thereof  be  taken ;  and  that  the 
plaintiff  recover  against  fiuch  trustees  the  damages  sustained 
by  him  and  the  other  stockholders,  who  may  come  in  and 
contribute  to  the  expenses  of  this  action. 

Upon  the  filing  of  this  complaint  a  motion  was  made,  on 
notice,  for  an  injunction  and  the  appointment  of  a  receiver, 
and  an  order  was  made  at  special  term  appointing  a 
receiver,  directing  the  delivery  to  him  of  all  the  books,  prop- 
erty and  effects  of  the  company,  and  all  the  property,,  works, 
&c.  of  the  company  whether  in  this  state  or  in  California^ 
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or  .elsewhere.  And  the  company  was  further  ordered  to  con«« 
vey  to  the  receiver  all  the  property  of  the  corporation,  and  the 
receiver  was  authorized  to  carry  on  the  business  of  the  com- 
pany in  California.  The  defendants  who  were  trustees^  and 
the  company  itself,  were  also  restrained  from  interfering  with 
the  management  of  the  business  and  afikirs  of  the  com- 
pany, and  from  receiving  any  of  the  debts  due  the  company, 
or  any  part  of  its  income.  From  this  order  the  defendants 
appealed. 

It  is  very  evident  from  the  prayer  of  the  complaint  and 
the  provisions  of  the  order  appealed  from,  that  this  com- 
plaint and  the  proceedings  thereon  are  framed  and  taken 
under  the  provisions  of  the  Revised  Statutes^  2d  vol  pp.  462, 
463.  The  court  is  asked  to  exercise  all  the  visitorial  powers 
conferred  on  the  court  of  chancery  by  that  chapter.  Such 
powers  can  only  be  exercised  on  an  application  made  at  the 
instance  of  the  attorney  general,  or  of  a  creditor  of  such  cor- 
poration, or  of  a  director,  trustee  or  other  officer,  of  such 
corporation,  having  a  general  superintendence  of  its  concerns. 
{Sec.  35.)  As  this  action  is  brought  by  a  stockholder 
merely,  it  is  very  evident  that  it  can  not  be  sustained  under 
these  provisions  of  the  statute.  These  are  the  only  visi- 
torial  powers  bestowed  on  the  court  under  the  revised  stat- 
utes, and  if  the  proceedings  at  the  special  term  can  be 
sustained  at  all  it  must  be  under  the  general  powers  of  the 
court  as  a  court  of  equity,  or  under  some  special  statutory 
provision  authorizing  such  proceedings. 

In  Laitimer  v.  Eddy^  before  the  general  term  of  this  dis- 
trict, in  which  the  application  was  for  an  injunction  and 
receiver,  it  was  held  that  there  was  no  authority  to  suspend 
all  the  business  of  the  corporation  in  this  manner,  and  a 
doubt  was  expressed  whether  the  injunction  could  be  granted 
without  appointing  a  receiver,  with  power  to  carry  on  the 
business  in  California.  I  am  not  prepared  to  assent  to  all 
the  propositions  so  stated,  in  a  case  brought  under  the  pro- 
▼iaions  of  the  revised  statutes  to  which  I  have  referred.    In 
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sncli  a  case  very  full  powers  are  given  to  the  court  to  com-* 
pel  delinquent  trustees  to  account  for  their  official  conduct, 
to  pay  for  moneys  acquired  by  violation  of  their  duties,  to 
suspend  trustees  from  acting  when  they  have  abused  their 
trust,  and  to  order  new  elections  to  fill  their  places.  Tho 
power  to  appoint  a  receiver,  in  such  cases,  appears  to  be 
limited  to  a  period  after  judgment  at  law,  or  a  decree  in 
equity  be  recovered  against  the  corporation.  (Sec,  36.)  It 
is  not,  however,  necessary  for  me  to  examine  further  that 
decision,  as  the  plaintiff  here  does  not  bear  the  relation  to 
the  corporation  which  he  necessarily  should  do  to  enable 
him  to  invoke  the  visitorial  powers  of  this  court.  Besides, 
that  decision  being  a  decision  of  the  general  term,  is  binding 
upon  the  court  until  reversed  either  by  a  general  term  or  the 
court  of  appeals,  and  I  must  therefore  consider  it  the  law  of  this 
court.  I  conclude,  therefore,  not  only  under  that  decision, 
but  also  for  the  reason  that  the  plaintiff  does  not  belong  to  any 
of  the  classes  enumerated  in  the  statute  who  may  bring  such 
an  action,  that  the  plaintiff  can  not  maintain  this  action  un- 
der the  provisions  of  the  revised  statutes  referred  to. 

It  only  remains  to  inquire  whether  the  court,  under  its 
general  powers  as  a  court  of  equity,  can  make  the  order  ap- 
pealed from.  I  had  occasion,  in  January  last,  at  special 
term,  to  examine  the  question  as  to  the  power  of  the  court  to 
appoint  a  receiver,  before  judgment,  in  an  action  by  a  stock- 
holder against  the  trustees  or  directors  of  a  corporation,  and 
then  came  the  conclusion  that  no  such  power  existed,  either 
tinder  the  revised  statutes  or  under  the  code,  before  judg- 
ment, except  in  case  of  insolvency  or  on  the  application  of  cred- 
itors to  enforce  payment  of  their  demands.  The  244th 
section  of  the  code  prescribes  the  various  cases  in  which  a 
receiver  may  be  appointed.  So  far  as  that  relates  to  a  corpo- 
ration, the  4th  subdivision  is  alone  applicable  where  the  order 
is  intended  to  suspend  the  business  of  the  corporation.  That 
only  applies  to  cases  where  the  corporation  has  been  dissolv* 
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ecly  is  insolvent,  or  in  immediate  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights. 

Other  provisions  which  relate  to  monied  corporations  need 
not  be  examined,  because  they  are  not  applicable  to  this 
company.  That  the  court  has  power  to  restrain  a  corpora* 
tion,  or  its  trustees  or  directors,  by  injunction,  from  doing 
any  act  in  violation  of  its  charter,  or  in  misapplying  the 
funds  of  the  corporation,  I  have  no  doubt  but  it  must  be 
against  such  specific  acts,  and  not  to  enjoin  them  from  car- 
rying on  the  legitimate  business  of  the  corporation.  Nor 
can  I  doubt  the  power  of  the  court,  in  like  manner,  to 
restrain  trustees  or  directors  from  fraudulent  dispositions  ot 
the  corporate  property,  or  a  misapplication  of  the  funds. 
(Robinson  v.  Smithy  3  Paige,  222.  Munt  v.  The  Shrews^ 
bury  and  Chester  Railway  Company^  3  Ihig.  Law  and  Eq. 
R.  144.)  Various  cases  may  be  found  cited  in  Hoffman's  Pr. 
B,  (pp,  267,  268,)  to  the  same  efiect  But  I  have  been  un- 
able to  find  any  cases  where,  except  in  regard  to  monied 
corporations  or  insolvent  corporations,  a  stockholder  may 
have  a  receiver  appointed  on  a  preliminary  inj.unction,  with 
authority  to  take  entire  possession  of  the  corporation,  and 
thereby  work  its  dissolution.  It  is  said  in  this  case  the  plain- 
tiff asks  for  such  dissolution.  This  is  so,  in  the  complaint, 
but  such  an  application  can  only  be  made  by  the  attorney 
general ;  (JJode^  §  430 ;  Smith  v.  Metropolitan  Oas  Light  Co., 
12  How.  Pr.  Rep.  187 ;)  or  by  the  parties  specified  in  section 
35  of  the  revised  statutes,  above  referred  to. 

I  do  not  think  in  this  action  any  such  dissolution  can  be 
ordered,  and  therefore  the  appointment  of  a  receiver  with  a 
view  to  that  result,  would  be  improper. 

But  while  I  am  of  the  opinion  that  a  receiver  should  not  be 
appointed  to  take  possession  of  the  property  of  a  corporation 
on  the  application  of  astockholder charging  fi-aud  against  some 
of  the  trustees  or  directors,  I  see  no  reason  why  such  directors 
may  not  be  restrained  by  injunction,  from  committing  any  such 
firandulent  acts^  on  the  application  of  a  stockholder ;  but 
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SQch  injmction  should  not  apply  to  the  general  business  of 
the  corporation,  but  to  the  particular  acts  complained  of. 
The  acts  alleged  in  the  complaint,  if  truly  charged  against 
the  defendants,  show  gross  violations  of  duty  on  their  part, 
and  an  injunction  prohibiting  any  such  use  of  the  corporate 
property  might  well  be  granted  ;  but  I  see  no  ground  on 
which  the  injunction  against  carrying  on  the  general  busi-* 
ness  of  the  company  can  be  sustained. 

My  conclusion  is  that  the  order  appealed  from  should  be 
reversed,  with  $10  costs,  without  prejudice  to  an  application 
at  special  term  for  an  injunction  against  the  particular  act 
complained  of. 

[Nbw  Tobk  Obkibal  Tb»k,  Febroarj  6|  1865.  Ligrahttm^  ClerU  and  Suth' 
trUmdf  JuBticeB.] 


Palmeb  v8,  Mybbs  and  others. 

When  a  partner  absconds,  he  abandons  the  business  of  the  firm,  and  leaves 
the  management  of  the  affhirs  of  the  partnership  with  the  remaining  mem- 
bers ;  and  such  act  is  to  be  construed  as  Testing  in  them  full  anthority  to 
da  whatever  is  necessary  to  pay  the  debts  and  settle  np  the  basineas  of 
the  Arm. 

Hence  they  may  execute  an  assignment  of  the  partnership  property  in  trust, 
for  the  benefit  of  creditors,  without  the  assent  of  the  absconding  partner. 

THIS  action  was  brought  to  set  aside  an  assignment  for 
the  benefit  of  creditors,  upon  the  ground  that  only  two 
of  the  three  partners,  comprising  the  firm,  actually  executed 
the  same,  without  the  assent  of  the  third.  Other  points 
were  raised  upon  the  trial  which  were  not  presented  on  this 
argument.  The  defendants  relied  on  the  defense  that  the 
partner  who  did  not  sign  the  instrument  bad,  before  its  exe^ 
cution,  absconded  from  the  city.  Upon  the  trial  they  offered 
to  prove  such  absconding,  and  that  the  absconding  partner, 
Johnson,  had  executed  an  assignment  in  Massachusetts,  with* 
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out  the  coDseot  of  the  other  members  of  the  firm,  and  that  at 
the  time  of  making  the  assignment  by  the  defendants  they 
vere  unable  to  procure  the  signature  of  said  Johnson.  The 
evidence  offered  was  excluded,  and  the  defendants  excepted. 
The  following  facts  were  found  by  the  court,  viz :  That 
on  or  about  the  Ist  of  June,  1856,  the  defendants,  John- 
son, Brown  &  Snow,  formed  a  copartnership  under  the 
firm  name  of  Johnson,  Brown  &  Company,  and  that  such 
copartnership  continued  until  the  21st  day  of  March,  1857. 
That  on  the  2l8t  day  of  March,  1857,  the  defendants.  Brown 
and  Snow,  executed  to  the  defendants,  Myers  &  Lowrey, 
an  assignment  of  all  effects  and  property  of  the  said  firm 
of  Johnson,  Brown  &  Company,  in  trust  to  pay  the  debts 
of  the  firm,  giving  preferences  as  alleged  in  the  complaint 
That  said  assignment  was  executed  without  the  knowledge, 
concurrence  or  assent  of  the  defendant,  Wm.  H.  Johnson. 
That  the  defendants,  Myers  &  Lowrey,  acting  under  said 
assignment,  took  possession  of  the  property  of  the  said  firm 
of  Johnson,  Brown  &  Company,  and  held  the  same  at  the 
time  of  the  commencement  of  this  suit,  and  at  the  time  of 
service  upon  them  of  the  injunction  in  this  action.  That 
the  judgments  set  forth  in  the  complaint  were  recovered  as 
therein  alleged,  and  that  such  of  the  said  judgments  as  were 
not  recovered  by  the  plaintiff,  were  sold,  set  over  and  assigned 
to  him  as  alleged  in  the  complaint,  and  that  the  amounts  of 
said  judgments,  with  interest  thereon,  are  now  due  and  ow- 
ing to  the  plaintiff.  That  executions  upon  the  said  judg- 
ments were  issued  and  returned  as  alleged  in 'the  complaint, 
and  that  transcripts  of  said  judgments  had  been  first  duly 
filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  in  the  office  of  the  clerk  of  the  county  of 
Kings.  That  the  defendant,  Wm.  H.  Johnson,  was  a  resi- 
dent of  the  state  of  Massachusetts,  and  not  of  the  state  of 
New  York.  On  the  above  facts  the  court  decided  as  matter  of 
law,  and  adjudged :  1st.  That  the  assignment  set  forth  in  and 
admitted  by  the  pleadings  was  uot  valid  in  law,  and  was 
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fraudulent  and  wholly  void.  2d.  That  said  assignment 
did  not  pasR  to  the  defendants,  Myers  &  Lowrey,  any  right 
in  or  title  to  any  of  the  property  of  the  said  firm  of  John- 
son, Brown  &  Company.  3d.  That  the  plaintiff  was  en- 
titled to  a  priority  in  the  payment  of  the  debts,  judgments 
and  indebtedness  set  forth  in  the  complaint,  over  and  before 
the  other  creditors  of  the  firm ;  and  that  he  had  acquired  a 
lien  upon  the  property  of  the  firm  for  the  payment  of  the 
said  debts  and  judgments.  4th.  That  the  plaintiff  was  en- 
titled to  the  relief  demanded  in  the  complaint,  and  the 
assignment  made  by  the  defendants  was  ordered  to  be  set 
aside  as  fraudulent  and  void ;  and  a  receiver  was  directed  to 
be  appointed.     The  defendants  appealed  from  this  judgment. 

i.  A.  Fuller^  for  the  plaintiff. 

0.  A.  Nichols,  for  the  defendants. 

By  the  Court,  Ikqraham,  P.  J.  That  an  assignment  for 
the  benefit  of  creditors  made  by  a  part  of  the  members  of 
the  firm  without  the  consent  of  the  other  member,  where 
such  partner  is  present,  is  invalid,  has  been  settled  by  repeat- 
ed adjudications.  (Pettee  v.  Orser,  6  Bosw.  323,  affirmed  in 
Ot,  of  Appeals,  Dec.  1864.  Robinson  v.  Gregory,  Ct.  Ap^ 
peals,  Dec.  1863.  Wells  v.  March  et  at.  Id.  March, 
1864.)  And  it  is  also  settled  that  thQ  mere  absence  of  the 
partner  from  the  state  when  the  assignment  is  executed  will 
not  make  the  transaction  valid.  {Robinson  v.  Ch'egory, 
supra.) 

The  reason  assigned  for  these  decisions  is,  that  such  a* 
transaction  breaks  up  the  whole  business  of  the  firm,  and 
places  the  property  in  the  hands  of  the  trustees,  through  the 
act  of  a  portion  of  the  members  of  the  firm,  when  all  should 
be  consulted  and  have  an  opportunity  of  taking  part  therein, 
and  in  the  selection  of  the  trustee. 

Even  in  a  case  where  the  transfer  was  for  the  purpose  of 
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paying  a  debt,  although  a  majority  of  the  court  sustained 
the  transfer  by  one  partner,  it  was  seriously  doubted  by  two 
of  the  judges.     (Mabbett  v.  White j  2  Kernany  442.) 

In  the  present  case,  one  partner  had  absconded,  and  upon 
the  trial  the  defendants'  counsel  offered  to  prove,  that  prior 
to  making  the  assignment,  Johnson,  the  partner  who  did 
not  execute  the  assignment,  ^^had  ceased  to  act  as  a  member 
of  the  firm,  and  he  had  absconded,  and  had  made  fraudulent 
conveyances  of  the  copartnership  property,  &c. ;  and  that 
before  and  at  the  time  of  making  the  assignment  the  -other 
partners  used  diligent  efforts  to  obtain  the  concurrence  of 
Johnson,  but  were  unable  to  effect  the  same  or  have  any 
communication  with  him."  This  evidence  was  excluded  as 
immaterial  on  the  objection  of  the  plaintiff's  counsel,  to 
which  the  defendants  excepted. 

The  question  raised  by  this  exception  is,  whether  the  fact 
that  one  of  the  partners  has  absconded  and  ceased  to  act  as 
a  member  of  the  firm,  isa  sufficient  excuse  for  the  execution 
of  an  assignment  by  the  other  partners,  so  as  to  sustain  such 
an  instrument  as  a  valid  transfer  of  the  property  of  the  firm. 

The  case  of  Wells  v.  Marchy  in  Court  of  Appeals,  March 
term,  1864,  above  referred  to,  is  somewhat  in  point.  In  that 
case  the  assignment  was  executed  by  one  partner  only  in  his 
own  name,  and  he  signed  the  name  of  the  firm.  It  appeared 
in  evidence  that  the  firm  was  Nace  &  Coe  ;  that  Nace  had 
taken  and  used  the  property  of  the  firm  and  absconded,  leav- 
ing a  letter  addressed  to  Coe,  in  which,  after  admitting  his 
conduct,  he  said  :  "  Take  charge  of  everything  in  our  busi- 
ness— close  it  up  speedily.  I  assign  you  my  interest  in  the 
•  business  of  Nace  &  Coe/'  This  letter  and  the  absconding 
was  held  by  the  court  sufficient  to  authorize  the  execution 
of  the  assignment  by  the  remaining  partner,  and  the  judg- 
ment in  favor  of  the  defendant  was  affirmed. 

When  one  of  a  firm  absconds,  he  abandons  the  business 
of  the  firm,  and  leaves  the  management  of  the  affairs  of  the 
partnership  with  those  who  remain  behind,  and  such  act 
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sbould,  in  my  judgment,  be  construed  as  vesting  in  the  other 
members  of  the  firm  full  authority  to  manage  and  settle  up 
the  business. 

It  is,  in  fact,  an  abandonment  to  them  of  the  entire  man-^ 
agement  and  disposition  of  the  property  belonging  to  the 
firm,  and  vests  in  them  full  authority  to  do  what  is  necessary 
to  pay  the  debts  and  wind  up  the  concern. 

The  letter,  in  the  case  last  referred  to,  was  but  an  ex- 
pression in  writing  of  what  was  without  it  the  natural  con- 
sequence of  the  absconding  partner's  actd. 

This  was  held  in  Kemp  v.  Oarnleyj  (3  Buer,  1,)  and  in 
Deckard  v.  Casey  (5  WaUSy  22  ;)  Kelly  v.  Baker,  (2  Eil- 
ton,  531.)  Where  one  partner  dies,  the  surviving  partners 
have  the  control  and  disposition  of  the  property,  and  may 
make  an  assignment  of  the  property  of  the  firm  for  the  benefit 
of  creditors,  without  consulting  the  representatives  of  the 
deceased  partner.  (3  Paige,  517.)  The  same  rule  should  be 
applied  to  one  who  abandons  the  interests  of  the  firm,  and 
absconds,  to  avoid  the  creditors,  or  for  any  other  cause,  leav- 
ing to  his  partners  the  control  of  the  business. 

The  evidence,  I  think,  was  admissible,  and  the  judge  erred 
in  excluding  it.  A  new  trial  should  be  granted  ;  costs  to 
abide  event. 

[New  York  GsNBRAt  Tebm,  February  6,  I860,  Ingrahav^^  Ckrhi  and 
Sut/ierlandj  Justices.] 
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Martin  and  others  vs,  O'Conneb. 

A  corenant  on  the  part  of  lesseeSj  to  pay  taxes  and  assessments,  ordinary 
and  extraordinary,  is  a  corenant  real,  running  with  the  land,  and  an  action 
can  be  maintained  on  it,  by  the  lessor,  against  an  antgnee  of  the  lessees; 
but  not  against  an  under  tmant  of  the  lessees,  or  against  an  amgnee  of  such 
under  tenanL 

In  1815,  M.  leased  to  the  M.  E.  Church,  two  lots  of  land  for  the  term  of 
forty  years,  the  lessees  coTenanting  to  pay  a  specified  rent,  and  to  pay  and 
discharge  the  taxes  and  assessments,  ordinary  and  extraordinary.  In  April, 
1887,  the  M.  E.  Chnrch  granted  and  demised  the  lots  to  H.  for  eighteen 
years,  being  the  residue  of  their  term,  H.  covenanting,  for  himself  and  his 
assigns,  to  pay  the  taxes  and  assessments.  In  1848  H.'s  administrator  sold 
and  assigned  to  the  defendant  the  last  mentioned  lease,  to  have  and  to  hold 
•the  premises  for  and  during  the  residue  of  said  term  of  eighteen  year? 
therein  mentioned,  subject  to  the  rents,  covenants,  dec.  therein  also  men- 
tioned. The  plaintiffs  succeeded  to  the  title  of  the  original  lessor,  M.,  and 
just  before  the  termination  of  the  original  lease,  in  1855,  were  compelled 
to  pay  an  assessment  laid  upon  the  property. 

Seld  that  though  the  lease  by  the  original  lessees,  to  H.  was  a  lease  of  the 
whole  unexpired  term,  yet  as  it  contained  a  covenant  on  the  part  of  H.  to 
surrender  np  the  possession  of  the  premises  to  his  lessors,  at  the  expiration 
of  the  term,  and  also  a  covenant  to  pay  the  rent  to  his  lessors  and  a  pro- 

,  vision  giving  his  lessors  a  right  of  re-entry  in  case  of  non-payment  of  the     ^.-^kA 
rent,  or  a  breach  of  any  of  the  covenants,  the  case  of  Post  v.  Kearney,  ^SK  ^^ 
.3^  If,  Y.  Bep,  894,)  was  in  point  to  show  that  H.  was  the  under  tenant,  and 
■^     ,  not  the  i^ssignee  of  the  original  lessees;   and  that  therefore  no  action 
conTd  be^maintained,  either  against  him  or  his  assignee,  on  the  covenant 
by  the  ongiciia  lessees  to  pay  the  taxes'and  assessments. 

QN'riife  ist  of  May,  1815,  Michael  Varian  leased  to  the 
;  trusted  of  the  Methodist  Episcopal  Church  two  lots  in 
the  cit^  of  New  York,  for  the  term  of  forty  yearSy  for  the 
aDnual  rent  of  one  hundred  dollars,  payable  quarterly,  the 
lessees  covenanting  to  pay  and  discharge  all  such  taxes  and 
assessments,  "both  ordinary  and  extraordinary,"  as  shall  or 
may,  during  the  said  term  hereby  granted,  be  charged,  as- 
sessed or  imposed  upon  the  said  demised  premises.  By  in- 
denture, dated  April  29,  1837,  the  Methodist  Episcopal 
Church  granted  and  demised  the  same  property  to  one  Hag- 
adorn,  for  eighteen  years  from  the  Ist  of  May,  1837,  being 
the  residue  of  their  terro^  for  the  same  rent  of  one  hundred 
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dollars,  payable  to  them  quarterly,  and  Hagadorn  covenant^ 
ed  for  himself  and  assigns  to  pay  and  discbarge  all  taxes  and 
assessments,  &c.,  in  the  same  language  as  that  used  in  the 
original  lease.  The  church  also,  by  the  same  indenture,  sold 
to  Hagadorn  the  buildings  on  the  premises,  with  the  same 
right  to  remove  them  at  the  end  of  the  term  that  the  church 
had  in  the  lease  from  Varian.  Hagadorn's  administrator, 
by  assignment  dated  May  1,  1843,  in  consideration  of  five 
thousand  and  fifty  dollars,  sold  and  assigned  to  the  defend- 
ant the  lease  last  above  described,  with  the  buildings  and 
appurtenances,  "to  have  and  to  hold  the  same"  for  and 
during  all  the  rest,  residue  and  remainder  yet  to  come,  of  and 
in  the  term  of  eighteen  years  mentioned  in  the  said  indenture 
of  lease,  subject,  nevertheless j  to  the  rents,  covenants,  condi" 
tions  and  provisions  therein  also  mentioned.  The  plain-> 
tiflFs  succeeded  to  the  title  of  the  original  lessor,  Michael 
Varian,  and  were  obliged  to  pay  and  did  pay  an  assessment 
laid  upon  the  property  described,  for  widening  Walker  and 
extending  Canal  street,  confirmed  on  or  about  the  Ist  of  '^ 

April,  1855,  just  before  the  termination  of  the  original  lease,  , 

which  expired  May  1,  1856.     The  action  was  brought  tQri:©?^."*^^^, 
cover  the  money  so  paid.     The  cause  was  triedj^A'i\hQU**ife.jF?^^"'*y 
jury,  and  the  judge  dismissed  the  complaint  o^th|^  ground         .   . 
that  neither  Hagadorn  nor  the  defendant  was  bi^qnd  to  tl|0\U^^^^     a 
plaintiffs  by  the  covenant  of  the  original  le8seesj,to*  pay  the       ,^     ,' 
assessment.     The  plaintiffs  appealed  from  the  ju^lgmept^l*^-^''       J 
.  tered  on  this  decision.  '^"^^  .*-  ' 

S.  P.  Nash,  for  the  appellant.  I.  By  the  original  lease, 
the  lessees,  the  trustees  of  the  Methodist  Episcopal  Church, 
were  bound  to  pay  and  discharge  the  assessment  in  question. 
When  they  demised  to  Hagadorn,  they  demised  the  whole 
remaining  portion  of  their  term,  the  original  lease  being  for 
forty  years  from  May  1,  1815,  the  lease  to  Hagadorn  eight- 
een years  from  May  1,  1837.  The  rent  reserved  in  each  case 
was  one  hundred  dollars*    Hagadorn  covenanted  for  himself 
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and  aasignSy  that  he  would  pay  all  aasesamentSj  &c.  Hag- 
adorn's  administrator  assigoed  this  lease  and  the  unexpired 
term  to  the  defendant^  subject  to  the  covenants  in  the  said? 
lease  mentioned.  Now,  whether  the  sub-lease  to  Hagadorn 
was  or  was  not  equivalent  to  an  assignment,  Hagadorn,  by  his 
express  covenant  with  the  trustees,  was  bound  to  pay  the 
assessment  in  question.  The  defendant  was  undeniably  as- 
signee of  Hagadorn's  term,  and  bound  by  his  covenant.  It 
is  clear,  therefore,  that  as  between  the  plaintiffs,  as  succes- 
sors of  the  original  landlord,  and  the  trustees  of  the  church, 
the  trustees  were  bound  to  pay  the  assessment  in  question ; 
as  between  the  trustees  and  Hagadorn,  Hagadorn  was  bound 
to  pay  it ;  as  between  Hagadorn  and  the  defendant,  the  de- 
fendant was  bound  to  pay  it.  Unless,  therefore,  there  is 
some  rule  of  procedure  which  prevents  the  plaintiffs  enforc- 
ing this  liability  directly  against  the  defendant,  instead  of 
mediately  through  the  trustees  and  Hagadorn,  the  plaintiffs 
ought  to  recover.  The  plaintiffs  contend  that,  under  the 
circumstances  of  this  case,  there  is  no  technical  rule  to  pre- 
vent such  recovery. 

I.  An  action  at  law  will  lie  ctti  a  promise  made  by  a  de- 
fendant, upon  a  valid  consideration,  to  a  third  person,  for  the 
benefit  of  the  plaintiffs,  though  the  plaintiffs  were  not  privy 
to  the  considertation ;  as  where  the  defendant,  a  purchaser 
from  a  mortgagor,  assumed  with  him  to  pay  off  a  mortgage 
held  by  the  plaintiff.  {Burr  v.  BeerSy  24  N.  T.  JSep.  178. 
Laiorence  v.  Fox,  20  id.  268.)  Hagadorn,  the  lessee  in  the 
lease  of  1837,  was  chargeable  with  notice  of  the  covenants 
in  the  lease  of  1815,  from  Varian  to  the  trustees.  {Cosaer 
V.  Collinge,  3  M.  dc.  K.  283.)  He  made  with  them  the 
same  covenant,  as  to  assuming  and  paying  off  taxes  and  as- 
sessments, which  tliey  had  made  with  Varian  ;  and  this  per- 
sonal engagement  of  Hagadorn  with  the  trustees  enured, 
therefore,  to  the  benefit  of  the  original  landlord,  and  could 
have  been  enforced  by  him  within  the  cases  above  cited. 
2.  Such  right  of  action  of  the  original  landlord,   Michael 
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VariaD)  could  not,  perhaps,  assuming  that  Hagadorn  was  a 
Bub-tenant,  not  an  assignee,  have  been  enforced  by  an  assignee 
of  the  reversion  in  his  own  narae,  at  common  law,  Hor  under 
the  statute  of  32  Henry  8,  chap,  34.  (1  R,  8,  747,  §  234, 
marg,  pages.  Van  Rensselaer  v.  Read,  26  N.  Y.  Rep, 
558,  579.)  But  under  the  code,  the  common  law  rule,  that 
an  assignee  of  a  chose  in  action  could  not  sue  in  his  own  name, 
is  abrogated,  and  actions  are  now  prosecuted  in  the  name  of 
the  real  party  in  interest.  (Code,  §  111.)  Michael  Varian's 
right  of  action  against  Hagadorn  could,  therefore,  be  prose- 
cuted in  the  name  of  the  plaintiflF,  as  his  successors  in 
the  ownership  of  the  reversion.  3.  The  defendant  took, 
expressly  subject  to  this  covenant  of  Hagadorn,  and  is 
liable  to  the  same  extent  he  would  have  been.  He  took  an 
assignment  of  Hagadorn's  term ;  he  was  not  in  as  under- 
tenant of  Hagadorn,  but  as  assignee.  He  also,  by  the  terms 
of  the  assignment,  took,  subject  to  Hagadorn's  covenants. 
(See  Halsey  v.  Reed,  9  Paige,  446 ;  King  v.  Whitely,  10 
id.  465  ;  Trotter  v.  Hughes,  2  Kernan,  74 ;  Burr  v.  Beers, 
24  N.  r.  Rep.  178;  Gridley  v.  Gridley,  Id.  130,  135-7.) 
These  caftes  established  a  rule,  that  where  the  owner  of  prop- 
erty subject  to  or  on  which  he  has  created  a  charge,  which  he 
is  personally  liable  to  pay,  conveys  it  to  another  who  assumes 
the  liability,  the  latter  becomes  personally  bound  to  the 
creditor.  Here  Hagadorn,  the  owner  of  the  term  subsequent- 
ly assigned  to  the  defendant,  made  a  covenant  which  became 
a  charge  upon  and  ran  with  the  land.  On  this  covenant  he 
was  personally  liable  to  Michael  Varian,  the  original  land- 
lord, and  to  his  assigns ;  the  plaintiff  by  taking  an  assign- 
ment of  the  term  from  Hagadorn,  the  defendant  assumed  • 
his  covenants  and  liabilities  that  ran  with  the  lantl.  {Jacques 
V.  Short,  20  Barb.  269.  Allen  v.  Culver,  3  Denio,  284. 
Post  v.  Kearney,  2  Comst.  394.)  And  the  mortgage  cases 
above  cited  are  therefore  in  point  to  establish  his  liabilities. 
II.  The  obstacles  at  common  law  to  maintaining  an  action 
like  the  present  were  technical^  and  do  not  exist  under  the 
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code.  1.  At  common  law  the  assignee  of  a  right  of  action 
Bot  negotiable  could  not  maintain  an  action  except  in  the 
name  of  his  assignor.  (1  Chitty'a  Plead.  15, 16.)  But  this 
rule  did  not  exist  in  equity.  (2  Story's  Eq.  §  1039,  1040, 
1041.)  The  code  has  abolished  the  rule  of  the  common  law, 
and  adopted  that  of  equity.  (§§  111,  118.)  This  disposes 
of  the  objection  that  the  action  could  not  be  maintained 
except  in  the  name  of  the  original  lessor,  Michael  Varian. 
2.  The  objection  that  Michael  Yarian,  or  his  assignees,  could 
not  have  sued  Hagadorn,  upon  his  covenant  with  the  church, 
to  pay  the  assessment  which  the  church  were  liable  to  pay  to 
Varian,  is  based  upon  a  supposed  want  of  privity  of  contract. 
But  the  modern  cases  disregard  this  objection,  where  the 
debt  or  liability  which  the  first  promissor  has  undertaken  to 
pay  is  the  same  which  the  second  promissor  undertakes  with 
him  to  pay,  so  that  payment  by  the  latter  discharges  both 
obligations.  If  A  is  a  creditor  to  B,  and  G  promises  B  that 
he  will  pay  the  debt,  A  may  sue  C  directly,  though  the 
promise  be  not  made  to  him.  (The  Delaware  and  Hudson 
Canal  Co.  v.  The  Westchester  Co.  Bank,  4  DeniOy  97 ;  and 
see  Peck  v.  IngersoU,  3  Seld.  528.)  And  where  the  assignee 
or  sub-tenant  himself  covenants  absolutely,  as  here,  to  per- 
form the  covenant  of  the  driginal  lessee,  he  is  directly  liable 
for  a  default.     (Jackson  v.  Port,  17  John.  479.) 

III.  But  the  indenture  from  the  church  to  Hagadorn, 
though  in  the  form  of  a  demise,  transferred  the  whole  term 
and  left  no  scintilla  of  reversionary  interest.  (Prescott  v, 
De  Forest,  16  John.  159.)  This  case  therefore  is  unlike  the 
following  cases,  where  there  was  a  clear  reversionary  intei'est 
reserved,  though  the  sub-lessee  took  substantially  the  whole 
term.  He  did  not  take  the  whole  estate.  (Post  v.  Kearney, 
2  Comst.  394.  1  Sand.  S.  C.  R.  105,  S.  C.)  See  the  case  in 
Sandford,  for  the  terms  of  the  sub-lease.  (Piggot  v.  Mason, 
1  Paige,  414.     The  People  v.  liobertson,  39  Barb.  9.) 

IV.  As  the  defendant  was  clearly  assignee  of  Hagadorn, 
and  as  such  liable  to  the  church  to  pay  the  assessment  in 
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question,  and  f^s  the  church  was  as  clearlj  liable  to  tba 
plaiutiffi,  the  dismissal  of  the  complaint  was  erroneoas^  and 
a  new  trial  should  be  awarded. 

E.  N.  Taft^  for  the  respondent.  The  lease  of  the  corpora- 
tion of  the  Methodist  Episcopal  Church  to  Hagadorn,  con- 
stituted an  under^letting,  and  not  an  assignment,  of  the  lease 
first  above-named.  (Post  v.  Kearney y  2  Comet.  394.)  This 
case  ia  exactly  in  point,  and  is  decisive  of  the  question  that 
an  under-tenant  is  not  liable  in  such  a  case.  {See  McFarlan 
V.  WatsoHy  3  Comet.  287.)  An  assignee  of  a  lease  ceases  to 
be  liable  after  he  makes  an  assignment  of  the  lease,  and. 
therefore,  in  the  case  of  Poet  v.  Kearney,  if  the  defendant 
had  established  that  he  had  assigned  the  lease  to  8hepherd| 
he  would  not  have  been  liable.  He  was  held  liable  on  the 
ground  that  it  was  not  an  assignment,  but  a  sub-letting. 
(Childe  v.  Clark,  3  Barb.  Ch.  52.)  On  the  argument  in  the 
court  below,  reference  was  made  to  the  report  of  the  case 
of  Poet  V.  Kearneyy  in  the  superior  court,  (1  Sand/.  S.  Ct 
H.  105,)  and  from  that  it  was  claimed,  that  the  decision  in 
the  court  of  appeals  did  not  turn  upon  the  reaeon  given  in  th^ 
opinion.  In  the  opinion  given  in  the  superior  court,  there 
are  four  particulars  mentioned,  upon  which  the  decision  is 
based,  to  wit :  1st.  "  It  (the  lease)  reserved  to  himself  tho 
payment  of  an  annual  rent  four  times  as  great  as  that  reserv- 
ed in  the  lease."  2d.  "  The  poeeeeeion  was  to  be  delivered 
io  him  at  the  end  of  the  term."  3d.  "  In  case  of  the  destruc- 
tion of  the  buildings  by  fire,  the  whole  demise  to  Shepard 
was  to  terminate;"  and  4th.  "Shepard,  if  he  he^d  to  the 
end  of  the  original  term,  was  to  have  no  interest  in  the  pay- 
ment for  the  buildings,  or  in  the  alternative  renewal."  Up- 
on which  of  these  the  court  laid  the  most  stress,  and  whether 
or  not  the  court  considered  any  one  of  them  as  sufficient  by 
itself  to  warrant  its  decision,  or  whether  all  were  considered 
to  be  ^titled  to  equal  weight,  does  not  appear. 

Certain  it  is  that  the  court  cites  the  fact  ^^  that  <^  pQ§^ 


52P  CASES  IN  THE  SUPREME  COTHIT. 

MartiD  r.  0' Conner.  ^ 

$eS8ion  was  to  be  delivered  to  him''  (Post). y at  the  end  of 
the  term/'  And  certain  it  is  and  significant^  that  in  the 
statement  of  the  case  in  the  court  of  appeals,  that  fact  t« 
italicisedy  and  that,  and  the  form  of  the  lease,  and  the  reser- 
vation of  rent  to  the  alleged  assignor,  are  selected  by  the  court 
as  the  ground  and  premise  of  its  conclusion.  Surely  it  can 
not  justly  be  claimed  that  the  court  of  appeals  did  not  pass 
upon  the  force  of  the  facts  mentioned  as  the  ground  of  their 
decision  ;  but  that  their  decision  should  be  considered  by 
this  court  to  have  been  upon  some  other  ground  not  referred 
to.  What  the  court  of  appeals  state  as  the  ground  of  their 
decision  is  exactly  what  exists  in  the  case  before  the  court. 
Of  course  we  must  take  the  court's  own  statement  of  the  law 
of  that  case.  It  is  as  follows  :  "  The  lease  between  the  par- 
ties last  mentioned,  is  in  the  usual  form,  with  covenants  by 
the  lessee  for  the  payment  of  rent,  and  for  the  surrender  of 
the  premises,  at  the  close  of  the  term,  in  good  order  and  con- 
dition. Shepard  therefobjs  did  not  hold  the  premises  as 
assignee,  but  as  the  under-tenant  of  the  defendant."  The 
superior  court  speaks  of  rent  being  reserved  to  Post,  and 
also  of  its  being  greater  than  in  the  lease  claimed  to  have 
been  assigned.  The  court  of  appeals  speaks  simply  of  the 
fact  that  there  was  the  usual  covenant  by  Shepard  for  the 
payment  of  rent  to  Post.  The  essential  thing  seems  to  have 
been  the  right  of  Post  to  the  rent,  and  not  the  amount 
of  rent,  whether  more  or  less.  The  superior  court  mentions 
the  fact,  that  "in  case  of  the  destruction  of  the  buildings  by 
fire,  the  whole  demise  to  Shepherd  was  to  terminate.  The 
court  of  ^peals  does  not  refer  to  this.  And  does  this  pro- 
vision retain  any  estate  in  Shepherd,  or,  in  other  words,  if 
the  whole  estate  of  Shepherd  would  have  passed  without 
this  provision,  would  it  not  with  it  ?  The  following  author- 
ities will  show  that  this  provision  of  itself  left  no  estate  or 
reversion  in  Post.  The  estate  would  have  passed,  had  it  not 
been  for  other  reasons,  subject  only  to  be  defeated  by  a 
Qondition  subsequent.      (4  Kent's   Com.  354  in  margin. 
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2  Preston  on  Ah.  88.  Payn  v.  Bealj  4  Denio^  411.  De  PeyS" 
ter  V.  Michadj  2  Seld»  467.)  But  observe  that  there  is  a 
similar  provision  in  the  lease  before  the  court,  giving  the 
right  to  Jacob  F.  Hagadorn's  lessor  to  re-enter  on  the  non- 
payment of  rent  by  him.  If  there  is  a  reversion  in  the  one 
case,  there  is  in  the  other.  The  right  to  the  appraised  value 
of  the  buildings,  unless  the  lessor  should  elect  to  renew  the 
lease,  was  not  an  estate,  or  any  part  of  an  estate.  This  right 
in  Post  constituted  no  part  of  the  term  or  estate  for  years 
created  by  the  lease.  There  is,  I  think,  every  reason  to  be- 
lieve, aside  from  this  statement  of  the  court  itself y  that  the 
lease  being  in  the  usual  form,  with  covenants  by  the  lessee 
for  the  payment  of  rent,  and  for  the  surrender  of  the 
premises  at  the  close  of  the  term  to  Post,  formed  the 
essential  ground  of  the  decision.  But  however  this  may  be, 
that  statement  found  in  the  opinion  of  the  court  must  be  de- 
cisive of  the  question.  And  as  in  the  case  before  the  court, 
the  lease  to  Hagadorn  from  the  lessees  in  the  original  lease 
was  in  the  usual  form,  with  covenants  by  the  lessee  for  the 
payment  of  rent,  and  for  the  surrender  of  the  premises  at 
the  close  of  the  term,  in  good  order  and  condition  to  Haga- 
dorn, it  would  seem  clear  that  the  decision  of  the  court  of  ap- 
peals in  Post  V.  Kearney  must  authoritatively  determine 
this  case  in  favor  of  the  defendant  and  respondent. 

By  the  Courts  Sutherland,  J.  There  is  no  doubt  that  the 
covenant  on  the  part  of  the  lessees  in  Varian's  lease,  to  pay 
the  taxes  and  assessments,  is  a  covenant  real  running  with 
the  land,  and  that  an  action  could  have  been  maintained  on 
it  by  the  lessor  against  an  assignee  of  the  lessees  ;  but  it  is 
equally  clear  that  no  action  can  be  maintained  on  it  against 
an  under-tenant  of  the  lessees,  or  against  an  assignee  of  such 
under-tenant. 

Though  the  lease  of  the  original  lessees  (the  trustees,  &c.) 
to  Hagadorn,  was  a  lease  of  the  whole  unexpired  term,  yet, 
as  it  contained  a  covenant  on  the  part  of  Hagadorn  to  sur- 
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render  up  the  possession  of  the  premises  to  his  lessors  at  the 
expiration  of  the  term,  and  also  a  covenant  on  his  part  to 
pay  the  rent  to  his  lessors,  and  as  it  contained  a  provision 
giving  his  lessors  a  right  of  re-entry  in  case  of  non-payment 
of  the  rent,  or  of  a  breach  of  any  of  the  covenants  on  his 
part,  I  can  not  see  why  the  case  of  Post  v.  Kearr^y,  (2  Comsi. 
394,)  is  not  in  point  to  show,  conclusively,  that  Hagadorn  was 
the  under-tenant,  and  not  the  assignee  of  the  original  lessees  ; 
and  that  therefore  no  action  could  be  maintained  either  against 
him'  or  his  assignee  on  the  covenant  by  the  original  lessees  to 
pay  the  taxes  and  assessments. 

All  this  I  understand  to  be  virtually  conceded  by  the  coun- 
sel for  the  appellants ;  but  he  makes  an  ingenious  attempt, 
in  his  points,  to  bring  another  principle  to  the  support  of  the 
action,  that  is,  that  an  action  at  law  will  lie  on  a  promise 
made  by  a  defendant  upon  a  valid  consideration,  to  a  third 
party  for  the  benefit  of  the  plaintiffs,  though  the  plaintiffs 
were  not  privy  tp  the  consideration  ;  citing  Laivrence  v.  Fox, 
(20  N.  Y.  Eep.  268,)  and  Burr  v.  Beers,  (24  id,  178,)  to 
illustrate  the  principle*  But  in  view  of  the  express  covenant 
on  the  part  of  Hagadorn  with  his  lessors  (the  original  les- 
sees) to  pay  the  taxes  and  assessments,  certainly  no  covenant 
on  the  part  of  Hagadorn  with  the  original  lessor  can  be  im- 
plied ;  and  if  Hagadorn  made  the  express  covenant  as  the 
under-tenant  and  lessee  of  the  original  lessees,  and  not  as 
their  assignee,  the  covenant  must  be  presumed  to  have  been 
for  the  benefit  of  his  immediate  lessors,  and  not  for  the  bene- 
fit of  the  original  lessor.  To  hold  otherwise  would  be  incon- 
sistent with  the  decision  in  Post  v.  Kearney^  (supra,)  making 
Hagadorn  an  under-tenant  and  not  an  assignee.  A  covenant 
by  Hagadorn  as  assignee  to  pay  taxes,  &c%  might  probably 
have  been  said  to  have  been  for  the  benefit  of  the  original 
lessor,  but  the  covenant  by  him  as  under-tenant  to  pay  taxes, 
&Q.  must  be  deemed  to  have  been  made  for  the  benefit  of  At^ 
lessors.  The  same  circumstances,  covenants  and  provisions 
in  the  lease  to  Hagadorn^  whicb^  according  to  the  decision 
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of  the  court  of  appeals  before  referred  to^  made  him  an  under* 
tenant,  and  not  an  assignee,  must  be  deemed  to  show  that 
his  covenant  to  pay  the  taxes,  &c.  was  for  the  benefit  of  the 
party  with  whom  it  was  made. 

I  think  it  follows  from  the  decision  of  the  court  of  appeals 
in  Post  V.  Keametfy  (aupray)  that  the  judgment  dismissing 
the  complaint  was  right,  and  should  be  affirmed  with  costs. 

[Nbw  Yobk  Gbkbbal  Tebm,  February  6,  1866.  Injrraham,  CUrke  and 
Sttlhtrkmd,  Justices.] 


John  Sullivan,  Executor,  &c.  vs.  Oathabinb  Maba  and 
Matthew  Maba,  guardian  of  William  Mara. 

A  testator,  by  the  first  clause  of  his  will,  gave  and  bequeathed  to  his  wife, 
C,  one-third  of  all  the  property  possessed  by  him  at  the  time  of  bis  death, 
and  he  gave  and  bequeathed  the  remaining  two- thirds  to  his  son  W.  By 
the  second  clause  of  the  will  the  executors  were  authorized  to  sell  and 
convey,  in  fee  simple,  all,  or  any  part  of  the  real  estate,  and  to  rent  or 
lease  any  part  of  it,  until  so  disposed  of.  The  testator  then  declared  it  to 
be  his  intention  to  give  his  executors  "  the  general  superintendence  and 
control  over  his  real  and  personal  estate,  to  manage  the  same  in  such  man- 
ner as  they  in  their  discretion  shall  think  best  for  the  interest  of  my  wife 
and  child,  the  net  income  arising  therefrom  to  be  divided  between  my  said 
wife  and  child,  in  manner  before  stated."  By  the  third  clause,  the  testator 
declared  that  if  his  son  should  not  attain  the  age  of  twenty-one  years,  then 
he  gave  and  bequeathed  the  interest  of  his  son  to  E.  M.  for  her  own  use 
and  benefit  forever.  By  the  fourth  clause,  the  testator  appointed  M.  M. 
giurdian  of  his  son,  W.,  and  directed  that  W.  should  be  suitably  provided 
for  and  liberally  educated,  and  morally  and  religiously  instructed,  and  that 
all  money  not  necessary  for  that  purpose  be  deposited  in  a  savings  bank, 
or  invested  on  bond  and  mortgage,  &.c. 

Seld  that  the  dispositions  of  the  testator's  property  intended  by  his  will 
could  not  be  carried  out,  consistently  with  allowing  the  claim  of  his  widow, 
C.  for  dower,  in  addition  to  the  provisions  made  for  her  by  the  will ;  and 
that  consequently  she  was  put  to  her  election. 

CASE  agreed  upon  and  submitted  under  sec.  372  of  the 
code  of  procedure.    John  Mara,  the  testator,  late  of  the 
city  and  county  of  New  York^  having  made  his  last  will  and 
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testament,  died  on  the  28th  day  of  March,  1858,  leaving 
Catharine  Mara,  his  widow,  and  his  only  child  a  boy,  now 
about  eleven  years  of  age,  residing  with  his  mother.  The 
said  will  contained  these  provisions : 

^' First.  After  all  my  lawful  debts  are  paid  and  discharged, 
I  give  and  bequeath  to  my  wife,  Catharine  Mara,  one-third 
of  all  the  property  possessed  by  me  at  the  time  of  my  death, 
and  I  give  and  bequeath  to  my  son,  William  Mara,  the  re- 
maining two'thirds  of  the  property  possessed  by  me  at  the 
time  of  my  death. 

Secondly.  I  hereby  fully  authorize  and  empower  my  ex- 
ecutors hereinafter  named,  and  the  survivor  of  them,  at  any 
time  after  my  decease,  and  whenever  they  shall  think  proper, 
either  at  public  auction  or  private  sale,  to  grant,  bargain, 
sell  and  dispose  of  all  or  any  part  of  my  real  estate,  and  to 
execute  and  deliver  to  the  purchaser  or  purchasers  thereof 
good  and  sufficient  de^s  of  conveyance  in  law  in  fee  simple 
for  the  same ;  and  I  do  also  fully  authorize  and  empower  my 
said  executors  and  survivor  of  them  to  rent  and  lease  all  or 
any  of  my  real  estate  from  time  to  time,  until  disposed  of  as 
aforesaid,  it  being  my  intention  to  give  my  said  executors 
the  general  superintendence  and  control  over  my  real  and 
personal  estate,  to  manage  the  same  in  such  manner  as  they 
in  their  discretion  shall  think  best  for  the  interest  of  my  wife 
and  child,  the  net  income  arising  therefrom  to  be  divided 
between  my  said  wife  and  child  in  manner  before  stated. 

Tliirdly.  If  my  said  son  should  not  attain  the  age  of 
twenty-one  years,  then  I  give  and  bequeath  the  interest  of 
my  said  son  to  my  mother  Ellen  Mara,  for  her  own  use  and 
benefit  forever. 

Fourthly.  I  do  hereby  nominate,  constitute  and  appoint 
my  brother,  Matthew  Mara,  to  be  guardian  of  the  person 
and  estate  of  my  said  son,  William  Mara,  and  direct  that 
my  said  son  be  suitably  provided  for  and  be  liberally  edu- 
cated and  morally  and  religiously  instructed,  and  all  the 
money  over  and  above  the  sum  necessary  for  said^purposes  to 
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be  deposited  in  one  or  more  of  the  savings  banks  in  the 
city  of  New  York,  or  invested  on  bond  and  mortgage  on 
property  worth  double  the  sam  loaned  or  invested.  Like- 
wise I  make,  constitute  and  appoint  my  brother,  Mat- 
thew Mara,  of  the  city  of  New  York,  and  John  Sullivan,  of 
said  city,  to  be  the  executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  by  me  made/' 

The  will  was  admitted  to  probate,  and  John  Sullivan, 
qualified  as  executor,  and  Matthew  Mara  qualified  only  as 
guardian  of  William  Mara,  under  said  will.  The  ])laintiff 
claimed  as  follows :  That  the  defendant,  Catharine  Mara,  is 
only  entitled  under  said  will  to  one-third  of  the  net  income 
of  the  said  estate  of  the  said  John  Mara,  deceased,  for  her 
life,  exclusive  of  dower,  and  that  the  apparent  intent  of  the 
will  was  to. give  her  but  one-third  of  the  net  income  and 
two«"thirds  to  the  child,  and  to  exclude  dower ;  and  that  it 
was  the  clear  and  manifest  intention  of  the  testator  to  give 
her  but  one-third,  (and  not  dower  in  addition  to  one-third,) 
and  such  intention  will  be  fairly  deduced  from  the  scope  and 
tenor  of  the  will.  The  defendant,  Matthew  Mara,  concurs  in 
the  claim  of  the  defendant,  Catharine  Mara.  The  defend- 
ant, Catharine  Mara,  claims :  That  by  said  will  she  is  a 
legatee  and  devisee  entitled  to  an  estate  in  fee  to  one-third 
of  the  estate  of  John  Mara,  deceased,  and  as  his  widow,  she 
is  also  entitled  to  dower  in  and  to  the  estate  of  her  said  late 
husband,  and  that  the  same  should  be  allowed  her  by  the 
plaintiff  and  the  defendant  Matthew  Mara.  The  parties 
agreed  upon  the  foregoing  case  and  submitted  the  same  to 
the  court,  to  determine  the  following  questions : 

First,  Whether  the  defendant,  Catharine  Mara,  is  enti- 
tled to  dower  in  the  estate  of  her  late  husband  in  addition  to 
the  provision  for  her  in  his  will. 

Second.  Whether  the  provision  for  Catharine  Mara,  un- 
der said  will,  gives  her  a  life  estate  only,  or  an  estate  in  fee 
to  one-third  of  the  estate  of  her  said  late  husband  in  addi- 
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tion  to  dower,  or  what  estate  or  interest  she  acquires  by  the 
said  will. 

C.  K.  Smithy  for  the  plaintiff. 

Wm.  O.  Traphagen,  for  the  defendant  Catharine  Mara: 

By  the  Courts  Sutherland,  J.  It  appears  to  me  plain 
that  the  dispositions  of  the  testator's  property  intended  hy 
his  will  can  not  be  carried  out  consistently  with  allowing  the 
claim  of  his  widow,  Catharine  Mara,  for  dower,  in  addition 
to  the  provisions  made  for  her  by  the  will. 

The  first  article  of  the  will  contains  an  absolute  gift  and  be- 
quest to  the  testator's  wife,  Catharine  Mara,  "  of  one-third 
of  all  the  property  possessed  "  by  the  testator  at  the  time  of 
his  death,  and  an  absolute  gift  and  bequest  of  the  other  two- 
thirds,  to  the  testator's  son  William  Mara.  By  the  second 
article  of  the  will,  the  executors  are  authorized  to  sell  and  • 
convey  in  fee  simple,  all,  or  any  part  of  the  testator's  real 
estate,  and  to  rent  and  lease  all  or  any  part  of  it,  until  dis- 
posed of  as  aforesaid ;  and  the  testator  then,  by  this  article, 
declares  it  to  be  his  intention  to  give  his  executors  "the 
general  superintendence  and  control  over  his  real  and  personal 
estate,  to  manage  the  same  in  such  manner  as  they  in  their 
discretion  shall  think  best  for  the  interest  of  my  wife  and 
child,  the  net  income  arising  therefrom  to  he  divided  be- 
ttoeen  my  wife  and  childj  in  manner  before  stated." 

By  the  third  article,  the  testator  declares,  if  his  son  should 

'  not  attain  the  age  of  twenty-one  years,  then  he  gives  and 
bequeaths  the  interest  of  his  son  to  the  testator's  mother, 

'  Ellen  Mara,  for  her  own  use  and  benefit  forever. 

By  the  fourth  article,  he  appoints  his  brother  Mathew 
Mara  guardian  of  his  son,  and  directs  that  his  son  be  suit- 
ably provided  for  and  be  liberally  educated,  and  morally  and 
religiously  instructed,  and  that  all  money  not  necessary  for 
that  purpose  be  deposited  in  one  or  more  of  the  savings 
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banks  in  the  city  of  New  York,  or  invested  on  bond  and 
mortgage,  on  property  worth  double  the  sum  loaned  or  in- 
vested. 

After  the  making  of  his  will,  the  testator  died,  in  1858, 
seised  and  possessed  of  three  or  four  lots  of  land,  and  a  small 
personal  property,  both  then  not  exceeding  in  value  $10,000, 
leaving  Catharine  Mara,  his  widow,  and  an  only  child,  a  boy, 
William  Mara,  now  about  eleven  years  of  age. 

It  does  not  appear  from  the  case  agreed  upon  and  submit-* 
ted,  that  Catharine  Mara,  the  widow,  claims  dower  in  any 
lands  except  such  as  the  testator  died  seised  and  pos-- 
sessed  of. 

The  testator  evidently  intended  that  his  widow  should 
have,  under  or  by  his  will,  the  benefit  of  one-third  of  all  his 
estate  real  and  personal  after  the  payment  of  his  debts,  abso- 
lutely and  forever.  He  probably  intended,  that  she  should 
have  only  one-third  of  the  income  until  his  son  became  of 
age,  or  until  his  death,  if  he  died  sooner. 

It  is  evident,  too,  that  the  testator  intended  that  his  son, 
if  he  lived  to  the  age  of  twenty-one,  should  have  the  benefit 
of  the  remaining  two-thirds  of  all  his  estate  real  and  personal, 
absolutely  and  forever;  and  until  he  became  twenty-one,  or 
his  death  before  twenty-one,  that  so  much  of  two-thirds  of 
the  income  as  was  necessary  for  such  purpose  should  be 
used  for  his  maintenance  and  education,  and  the  remainder 
be  invested  for  his  benefit. 

The  testator  expressly  declares,  if  his  son  should  not 
attain  the  age  of  twenty-one,  that  then  the  testator's  mother 
should  take  the  interest  of  his  son,  for  her  use  and  benefit 
forever. 

Now,  it  is  certainly  plain,  that  in  not  one  of  these  partic- 
ulars can  the  testator's  testamentary  intention  be  carried 
out,  if  the  widow  is  allowed  dower,  in  addition  to  the  provis- 
ions made  for  her  by  the  will. 

In  the  first  place,  if  one  third  of  the  real  estate  is  set  off 
to  her  for  dower,  she  can  not  take,  under  the  will^  the  one- 
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third  of  the  net  income  of  all  the  testator's  real  and  personal 
estate  nntil  the  son  becomes  twenty-one,  or  his  death  sooner ; 
nor  one-third  of  all  the  estate  real  and  personal,  absolutely 
and  in  possession,  on  the  son  becoming  twenty-one,  or  dying 
sooner. 

In  the  next  place,  if  one-third  of  the  real  estate  is  set  off 
for  her  dower,  the  executors  can  not  exercise  the  discretion- 
ary power  given  them,  to  sell  or  lease  aU  or  any  of  the  real 
estate. 

In  the  next  place,  if  one-third  of  the  real  estate  is  set  off 
for  her  dower,  two-thirds  of  the  income  of  the  whole  estate, 
in  her  life  time,  can  not  be  used  and  invested  for  the  benefit 
of  the  son,  as  directed  by  the  will;  nor,  if  he  should  attain 
the  age  of  twenty-one,  before  the  death  of  his  mother,  could  he 
take  absolutely  and  forever  two-thirds  of  all  the  estate,  or  the 
proceeds  thereof;  nor,  in  case  of  his  death  before  twenty-one, 
living  his  mother,  could  the  testator's  mother  take  the  son's 
testamentary  interest  in  the  whole  estate. 

Now  there  is  not  much  satisfaction  in  looking  at  caaes  on 
this  question.  It  is  difficult  to  gather  from  them  any  defi- 
nite, practical,  useful  rule,  but  I  think  the  following  cases 
will  sufficiently  show  that  the  widow  in  this  case  was  put  to 
her  election  :  Dodge  v.  Dodge,  31  Barb.  413  ;  Chalmers  v. 
Storil,  2  Ves.  <&  Beames,  222  ;  Parker  v.  JSomerby,  27  JEng. 
Law  and  Eg.  154  ;  Herbert  and  others  v.  Wren  and  others, 
7  Cranch,  370-378. 

There  should  be  judgment  in  accordance  with  the  views 
above  expressed. 

New  Tork  Qbitbbal  Tbrm,  Febnutry  6, 1865.  Inffnuham^  CUrJce  and  8uU^ 
irlandf  Jastices.] 
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A  broker  or  agent  who  undertakes  to  sell  property  for  another  for  a  certain 
commission,  when  he  finds  a  purchaser  wiUing-to  purchase  at  the  priceihas 
earned  and  can  recover  his  commission,  though  the  sale  was  never  com- 
pleted, if  the  failure  to  complete  the  same  was  in  consequence  of  a  defect 
of  title,  and  without  any  fault  of  the  broker  or  agent. 

RICHARD  SALTONSTALL,  the  assignor  of  the  plain- 
tiff, was  employed  by  the  defeadant,  tlirough  an  agent, 
as  broker,  to  negotiate  the  sale  of  a  mortgage  for  $5,000, 
represented  to  be  a  "1st  mortgage."  It  was  agreed  that  he 
was  to  receive  $200-,  and  the  interest  on  the  mortgage  from 
1st  May  to  11th  June,  this  sum  to  cover  his  brokerage  and 
all  the  expenses  of  searching  the  title,  &c.  The  arrangement 
was  afterwards  fully  ratified  by  the  defendant  himself.  Sal- 
tonstall  did  negotiate  a  sale  of  the  mortgage  early  in  June 
to  a  Mr.  Hitchcock,  who  was  to  pay  the  face  of  it,  and 
search  the  title  free  of  expense.  Hitchcock  testified  that  he 
agreed  to  purchase  the  mortgage  and  was  prepared  to  pay 
the  money  and  complete  the  transaction,  but  did  not  com- 
plete it.  The  plaintiff  offered  to  prove  by  Hitchcock  that 
his  refusal  was  caused  by  the  fact  that,  on  examining  the 
title,  he  found  it  defective,  and  found  prior  incumbrances  on 
the  property,  but  the  evidence  was  excluded  and  an  exception 
taken.  The  court  nonsuited  the  plaintiff,  on  the  ground  that 
no  commission  was  earned  if  the  sale  was  not  consummated, 
and  the  plaintiff  excepted  and  appealed  from  the  judgment. 

Henry  Whtttaker,  for  the  appellant. 

John  K.  Hackettf  for  the  respondent, 

By  the  Court,  Sutherland,  J.  It  would  seem  to  follow 
from  the  decision  of  this  court,  in  Glentworth  v.  Luther^ 
(21  Barh,  145,)  and  of  the  common  pleas  in  Holly  v,  (7o«t. 
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ling,  (3  E.  D,  Smith,  262,)  that  the  oflFer  to  prove  that 
Hitchcock  did  not  complete  the  purchase,  in  consequence  of 
there  being  prior  incumbrances,  and  of  a  defect  in  the  title, 
was  improperly  overruled.  These  cases  are  to  the  effect  that 
a  broker  or  agent  who  undertakes  to  sell  property  for  another 
for  a  certain  commission,  if  he  finda  a  purchaser  willing  to 
purchase  at  the  price,  has  earned  and  can  recover  his  com- 
mission, though  the  sale  never  was  completed,  if  the  failure 
to  complete  the  sale  was  in  consequence  of  a  defect  of  title, 
and  without  any  fault  of  the  broker  or  agent. 

Tiie  evidence  offered,  then,  in  this  case  should  have  been 
received,  for  it  went  to  show  that  it  watf  not  the  fault  of  the 
plaintiff's  assignor  that  the  sale  was  not  completed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

[Nsw  York  Gbvbral  Term,  February  6,  1865.  Ingrdham,  Clerk*  and 
SiUhtrkmd,  Justices.] 


James,  Executor,  &c.  vs,  Taylor. 

Under  the  married  woman's  acts,  of  1848  and  1849,  a  married  woman  has 
capacity,  notwithstanding  her  coverture  and  irrespective  of  the  act  of  I860 
authorizing  a  feme  covert  to  carry  on  a  trade  or  business  and  protecting 
her  earnings,  to  purchase  a  stock  in  trade,  business  and  good  will,  by  exe- 
cuting a  mortgage -on  her  own  separate  real  estate,  and  to  recover  for  work, 
labor  and  services  done  and  performed,  and  materials  furnished  by  her  in 
the  course  of  such  business, 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  by  the  plaintiff,  as  ex* 
ecu  tor  of  Sarah  B.  James,  deceased,  to  recover  for  woik, 
labor  and  services  done  and  performed,  and  materials  furnish- 
ed by  the  plaintiflF's  testator.  The  referee  reported  in  fuvoi 
of  the  defendant,  and  the  plaintiff  appealed. 
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S.  V.  JR.  Cooper,  for  the  appellant. 
C.   Van  Santvoordf  for  the  respondent. 

By  the  Court,  Sutherland,  J.  I  think  the  conclusion  of 
law  of  the  referee,  that  Mrs.  James  (the  plaintiff's  testatrix) 
had  no  title  to  the  demand  in  suit,  and  that  it  did  not  pass 
to  the  plaintiff  as  the  executor  of  her  will,  was  erroneous, 
and  not  authorized  by  the  facts  found  by  the  referee.  I 
think,  on  the  facts  found  by  the  referee,  the  plaintiff  was 
entitled  to  judgment.  The  referee  found  as  facts,  that  in 
1855,  Mrs.  James  bought  out  one  George  Walker,  who  car- 
ried on  the  furnace  heating  and  ventilating  business,  at  No. 
77  White  street,  in  the  city  of  New  York,  and  that  thence- 
forth she  carried  on  the  same  business,  first  at  the  same  place 
and  afterwards  at  83  White  street;  that  the  business  was 
carried  on  in  her  name,  though  mostly  managed  by  her  hus- 
band as  her  agent ;  that  she  made  the  purchase  from  Walker 
by  executing  a  mortgage  on  her  own  separate  real  estate, 
which  she  had  acquired  since  1849,  by  gift  or  purchase,  from 
persons  other  than  her  husband ;  and  that  the  demand  in 
suit  was  for  work,  labor  and  services  done  and  performed, 
and  materials  furnished  in  the  course  of  the  business  so  car- 
ried on  by  Mrs.  James,  in  and  about  certain  alterations  of 
the  smoke  pipe  of  a  furnace  in  the  defendant's  house,  and 
in  and  about  certain  other  alterations  in  flues. in  the  wall 
over  the  furnace,  intended  to  improve  the  operation  of  the 
furnace. 

Now,  I  think  these  facts  would  have  authorized  a  judg- 
ment for  the  plaintiff  irrespective  of  the  act  of  1860,  author- 
izing a  married  woman  to  carry  on  a  trade  or  business,  and 
protecting  her  earnings  therefrom.  Under  the  married  wo- 
man's acts  of  1848  and  1849,  she  had  capacity,  notwith- 
standing her  coverture,  to  acquire,  by  gift  or  grant  from  any 
person  other  than  her  husband,  and  tp  dispose  of  by  will, 
finy  property,  real  or  personal.    The  capacity  to  acijuire  by 
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grant  implies  the  capacity  to  acquire  by  purchase.  The  ref- 
eree finds  that  she  did  purchase  out  Walker's  stock  in  trade, 
business  and  good  will  by  giving  a  mortgage  on  her  separate 
real  estate,  acquired  by  her  by  gift  or  purchase  from  per- 
sons other  than  her  husband  after  1849.  If  Walker  was 
willing  to  take  the  mortgage  instead  of  cash,  as  to  tl»e  defend- 
ant certainly,  a  debtor  of  her's  and  not  a  creditor  of  her  hns- 
band,  the  case  stands  precisely  as  if  she  had  paid  Walker  in 
gold.  It  is  true,  the  referee  also  finds  that  the  mortgage 
was  paid  out  of  the  proceeds  of  the  business,  but  I  can  not 
see  what  difference  this  makes.  She  bought  out  Walker  on 
the  credit  of  her  separate  real  estate.  It  may  really  be  said 
she  bought  out  Walker  with  her  separate  property. 

The  recent  decision  of  the  court  of  appeals  in  Knapp  v. 
Bmith  et  al.  (not  yet  reported,  but  Judge  Denio's  opinion 
in  which  was  handed  up  on  the  argument)  would  appear  to 
be  decisive  of  all  the  questions  in  this  case. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event  of  the  action. 

[New  Tork  Gbsbbal  Tbrm,  February  6,  1865.  Ingrahmn,  Cltrki  and 
Sutherland,  Justices.] 


George  H.  McIntyrts,  Administrator,  &c.  vs.  The  New 
York  Central  Eail  Road  Company. 

Where  a  passenger  upon  a  rail  road,  a  female,  beinji  ordered  by  an  officer 
of  the  train,  while  the  cars  were  in  motion,  in  a  dark  and  rainy  night,  to 
pass  forward,  in  attempting  to  step  from  one  car  into  another,  fell  between 
the  cars  and  was  instantly  killed  ;  Held,  in  an  action  brought  by  her  admin- 
istrator to  recover  damages  of  the  railroad  company,  for  her  death,  that 
the  deceased  was  not  so  clearly  guilty  of  negligence  as  to  warrant  .the 
taking  of  the  case  from  the  Jury,  on  that  ground. 

Held,  aUOf  that  the  evidence  was  sufficient  to  take  the  case  to  the  jury  upon 
the  question  whether  tlie  death  of  the  intestate  was  caused  by  the  defend- 
ant's negligence. 
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Where,  in  such  an  action,  there  is  proof  showing  that  the  serrices  of  tha 

deceased  might  have  been  of  some  value  to  her  next  of  kin,  a  nonsuit 

should  not  be  directed. 
As  the  statute  gives  a  right  of  action  in  such  a  case,  nominal  damages,  at 

least,  should  be  given,  if  such  right  is  established  at  the  trial. 
Where  it  is  apparent  from  the  whole  case  that  the  plaintiff  can  in  no  event 

recover  any  thing  but  nominal  damages,  a  new  trial  should  not  be  granted, 

on  his  application. 
Id  an  action  by  the  personal  representative  of  a  person^  killed  by  the  negli« 

gence  of  the  defendant,  the  jury  is  not  limited  to  mere  nominal  damages. 

The  value  of  the  services  of  the  deceased,  to  her  next  of  kin,  is  a  question 

for  the  jury  to  determine. 

THIS  was  an  action  under  the  statute  {Latoa  of  1847, 
]}.  51 5 y  ch.  450,)  to  recover  for  the  death  of  Mrs.  Knight, 
the  plaintiff's  intestate,  occasioned  by  the  negligence  of  the 
defendant's  employees,  upon  its  cars,  in  November,  1859. 
The  facts  of  the  case  are  substantially  as  follows  :  On  the 
14ih  of  November,  1859,  Mrs.  Knight,  in  company  with  her 
father,  started  from  Rutland,  Vermont,  on  their  way  west. 
They  took  the  defendant's  cars  at  Schenectady,  and  proceed- 
ed safely  until  they  reached  Syracuse.  At  Syracuse,  the  car 
in  which  they  were  seated  was  detached  from  the  train,  and 
they  were  ordered  forward  into  the  next  car.  They  had  just 
time  to  get  into  the  next  car  forward  when  the  train  started. 
The  car  which  they  entered  was  very  full,  and  they  could 
find  no  seats.  After  the  cars  started,  an  oflScer  of  the  train, 
probably  a  brakeman,  came  in  and  ordered  the  standing  pas- 
8  'ngers  to  pass  forward,  saying  that  there  were  plenty  of  seats 
forward.  Mrs.  Knight,  her  father,  and  others  followed  him, 
and,  in  passing  from  the  platform  of  one  car  to  the  platform 
of  another,  Mrs.  K.  fell  between  the  cars  and  was  instantly 
killed.  It  was  dark,  and  had  been  raining  and  freezing;  the 
train  had  been  moving  so  long,  at  the  time  the  order  was 
given  to  go  forward,  that  it  was  then  in  very  rapid  motion. 
The  deceased  was  about  45-48  years  of  age,  a  widow,  and 
had  three  children  living.  She  was  a  seamstress,  and  earned 
some  money  over  and  above  her  maintenance.    The  children 
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of  Mrs.  Knight  are  all  grown  up.  At  the  close  of  the  plain- 
tiCTs  case,  the  defeadant  made  a  motion  for  a  nonsuit,  upou 
the  grounds : 

1st.  That  the  plaintiffs  intestate  was  guilty  of  negligence. 

2d.  The  plaintiff  had  failed  to  show  pecuniary  damage  to 
the  next  of  kin. 

3d,  The  plaintiff  had  failed  to  show  any  negligence  on  the 
part  of  the  defendant. 

The  motion  was  granted,  and  the  judge  refused  to  suhmit 
the  case  to  the  jury.  To  this  the  plaintiff  excepted,  and  tho 
exceptions  were  ordered  to  be  heard  at  the  general  term,  in 
the  first  instance. 

W,  F.  CogsweUy  for  the  plaintiff.  I.  It  was  negligence  in 
the  defendant  to  start  an  over  loaded  car  from  their  depot  at 
Syracuse  without  proper  accommodation  for  their  passengers, 
or  giving  the  passengers  an  opportunity  to  seek  such  accom- 
modations in  other  cars  of  the  train,  without  passing  from 
one  to  another  while  the  train  was  in  motion. 

II.  It  was  gross  negligence  in  the  oiBcers  of  the  defendant 
to  direct  the  passengers  in  the  cars  to  pass  from  one  car  to 
another  in  a  dark  and  rainy  night,  when  the  cars  were  in  full 
motion. 

III.  The  plaintiff  should  not  have  been  nonsuited  upon 
the  ground  that  the  plaintiff  had  failed  to  show  pecuniary 
damage  to  the  next  of  kin.  Some  damage  had  been  shown  ; 
and  if  there  had  not  been,  it  did  not  furnish  ground  for 
a  nonsuit.  (Qutn  v.  Moore^  15  N.  Y.  Rep.  432.  Oldjield 
V.  The  N,  Y.  and  Harlem  R,  R.  Co,,  14  id,  310.) 

IV.  The  plaintiff  should  not  have  been  nonsuited  upon 
the  ground  that  she  was  guilty  of  negligence  in  obeying  the 
commands  of  an  officer  of  the  train.  She  had  a  right  to  rely 
upon  his  superior  knowledge  as  to  the  safety  in  passing  from 
one  car  to  another,  and  to  act  accordingly.  It  was  part  of 
his  business  to  diiect,  as  it  was  her  duty  to  obey.     {Drew  v. 
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The  Sixth  Avenue  R.  R.  Co,,  26  K  Y.  Rep.  49.    41  Barh. 
366.     See  also  cases  cited  under  next  point) 

V.  The  defendant  having  failed  to  furnish  suflScient  ac- 
commodations in  the  car  which  the  plainttfiPs  intestate  was 
directed  to  enter,  or  atford  an  opportunity  to  her  to  seek  ac- 
commodation in  other  cars  of  the  train  before  the  same  were 
in  motion,  is  liable.  Under  the  circumstances  she  might 
lawfully  go  upon  the  platform  of  the  car,  in  passing  to  the 
other  cars  in  search  of  that  accommodation  which  the  de- 
fendant was  bound  to  furnish.  {Laws  of  1850,  p.  234,  §  46. 
Colgrove  v.  The  Hudson  R,  R.  Co.,  6  Duer,  382  ;  charge  of 
Judge  Slosson^  pp.  390-^2,  inclusive ;  Opin.  of  Ct.p.  414 
Carroll  v.  The  New  York  and  New  Haven  R.  R.  Co.^  1  Duer^ 
571.  Willis  V.  The  Long  Island  R,  R,  Co.,  32  Barb. 
398  ;  Opin.  of  Judge  Emott,  405.     24  N.  Y.  Rep.  410.) 

T.  R.  Strong,  for  the  defendant.  I.  The  death  of  the  in- 
testate of  the  plaintiff  resulted  from  her  negligence;  where^ 
fore  the  action  can  not  be  maintained.  When  the  train 
of  cars  started  west  from  Syracuse,  the  intestate  was  in  the 
rear  car.  Soon  after,  incumbered  with  a  satchel,  a  basket, 
with  a  pot  of  plants,  and  the  care  of  an  aged  infirm  man^ 
she  went  forward,  passed  through  that  car,  and  then  to  the 
next  car  ;  then  through  that,  and  attempted  to  pass  from 
the  latter  into  the  third  car  forward  from  the  rear,  the 
train  being  then  in  rapid  motion,  and  the  platform  slippery, 
when  she  fell  and  was  killed.  (  Wilds  v.  The  Hudson  River 
R.  R.  Co.,  24  N.  Y.  R.  431.  Steves  v.  The  Oswego  and 
Syracuse  R.  R.  Co.,  18  id.  422,  427.) 

II.  The  intestate  was  none  the  less  negligent,  becanse  the 
brakeman  requested  or  directed  passengers  not  having  seats 
to  go  into  the  forward  cars  to  obtain  them.  Assuming  that 
the  defendant  was  negligent,  by  reason  of  this  request  or  di- 
rection of  the  brakeman,  in  that  view  the  case  was  one  of 
concurring  negligence  of  the  intestate  and  the  defendant, 
which  is  fatal  to  the  action.    The  intestate  was  not  required 
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to  comply  with  such  request  or  direction,  and  it  was  negli- 
gence for  her  to  do  so. 

III.  There  was  no  negligence  by  the  defendant  which 
contributed  to  produce  the  death  of  the  intestate.  1.  The 
omission  to  furnish  seats  in  the  two  rear  cars  was  not  such 
negligence.  2.  The  defendant  is  not  chargeable  with  neg- 
ligence from  the  request  or  direction  aforesaid  of  the  brake- 
man.  Compliance  by  the  intestate  was  not  compidsory, 
but  voluntary,  and  at  her  sole  peril. 

lY.  It  does  not  appear  that  any  pecuniary  damage  has 
been  sustained  by  the  next  of  kin  of  the  intestate  by  reason 
of  her  death.  Her  three  children  were  grown  up,  living  in- 
dependent of  her,  supporting  themselves  ;  and  she  made  her 
home  with  her  friends,  for  whom  she  worked,  spending  some 
portion  of  the  time  each  year  with  her  married  daughter. 
She  had  no  means,  at  her  death,  beyond  such  interest  as  she 
might  have  had  in  her  husband's  estate,  which  proves  that 
she  had  bot  acquired  any  property  for  the  seven  years  be- 
tween her  husband's  and  her  own  death,  her  husband  having 
died  in  1852,  and  she  in  1857.  She  was  at  her  death  about 
48  years  of  age.  It  does  not  appear  that  any  of  her  children 
had  received  any  pecuniary  benefit  from  her  for  several  yeai-s, 
or  that  any  could  be  anticipated  in  future.  {Laiot  1847, 
j).575,§l.  /(i.  1849,  JO.  388,  §1.  3  ii  iS.  5M  ed.  589,  §§  3,  4. 
Dickina  v.  The  N.  7.  Central  B.  R:  Co.,  23  N.  Y.  Rep.  158. 
Tilly,  adm'r,  v.  The  Hudson  River  R.  R.  Co.,  24  id.  471.) 

By  the  Court,  E.  Darwin  Smith,  J.  The  ngnsuit  was 
granted  in  this  action  upon  one  or  more  of  three  grounds, 
but  upon  which  one,  the  case  does  not  state.  I  shall  there- 
fore consider  them  in  the  order  which  they  occur.  The  first 
ground  is  that  the  ^^plaintiff's  intestate  was  guilty  of  negli- 
gence*" 

I  do  not  think  that  she  was  so  clearly  guilty  of  negligence 
as  to  warrant  the  taking  of  the  case  from  the  jury  on  this 
ground.    She  was  ordered^  as  several  witnesses  testify,  by 
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one  of  the  officers  or  pereons  in  charge  of  the  train,  who  spoke 
in  a  very  authoritative  manner,  to  leave  the  car  in  which  she 
was  standing,  and  proceed  to  the  forward  car.  No  seat  had 
been  furnished  her  in  the  car  where  she  then  was,  and  it 
could  hardly  be  expected  that  she  should  remain  standing 
during  the  journey.  Being  a  woman,  and  traveling  with  a 
very  old  man  as  an  escort,  she  would  naturally  obey  the  com- 
mands of  a  person  belonging  to  the  road,  and  could  hardly 
be  called  negligent  in  so  doing. 

There  was  evidence  I  think  sufficient  to  take  the  case  to 
the  jury,  upon  the  question  whether  the  death  of  the  in- 
testate was  caused  by  the  defendants'  negligence.  The  de« 
fendant  was  clearly  responsible  for  the  acts  of  the  person 
in  charge  of  the  train,  by  whose  direction  the  intestate  at- 
tempted to  pass  from  one  car  to  another.  The  nonsuit  I 
presume  was  granted  upon  the  remaining  ground,  that  the 
plaintiff  failed  to  show  pecuniary  damages  to  the  next  of 
kin.  There  is  some  proof  on  this  point,  showing  that  the  ser- 
vices of  the  decedent  might  have  been  of  some  value ;  certainly 
as  much  as  there  was  in  the  case  of  Oldfield  v.  Neto  York 
and  Harlem  R.  B.  Co.j  (14  JV;  Y.  Hep.  310,)  where  the  de- 
ceased was  a  child  of  six  or  seven  years  of  age,  whose  services 
could  have  been  of  but  small  pecuniary  value  to  her  parents. 
But  the  court  of  appeals  have  decided  this  question  in  tlio 
above  cited  case,  where  Judge  Wright,  (p.  314,)  amongst 
other  things,  says  that  ^^ nominal  damages,  at  least,  were  re- 
coverable;''  and  Judge  Oomstock  in  the  same  case,  at 
(p.  230,)j8ays,  "that  without  any  special  proof  of  pecuniary 
loss,  nominal  damages  at  least  could  be  recovered.''  In  the 
the  case  of  Quin,  adm'r^  v.  Moore,  (15  N.  Y.  Rep.)  Judge 
Comstock,  in  a  case  arising  under  the  same  statute,  says^ 
{p.  434:)  "It  maybe  added  that,  as  the  statute  expressly 
gives  the  right  of  action,  nominal  damages,  at  least,  could  be 
recovered."  It  is  quite  clear  that  if  a  right  of  action  was 
established  at  the  time,  nominal  damages  at  least  should  have 
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been  given.  So  far,  therefore,  as  this  question  is  concemed| 
the  nonsuit  was  erroneously  granted. 

But  it  is  argued  that  this  court  will  not  grant  a  new  trial 
when  the  plaintiff  is  only  entitled  to  recover  nominal  damages. 
(Hopkins  v.  Qrinnell,  28  Barb.  636.  John.  Cos.  267. 
2  CoweUy  479.)  The  cases  in  which  this  rule  has  been  so  stated 
put  the  refusal  to  grant  a  new  trial  upon  the  express  ground 
that  the  plaintiff  could  in  no  event  recover  any  thing  but 
nominal  damages.  Some  cases  assert  that  this  rule  can  not 
be  applied  when  the  question  is  presented  upon  exceptions, 
or  upon  error  in  a  superior  court  of  review.  In  Herrick  v. 
Stover,  (5  Wend.  584,)  Judge  Marcy  said,  he  had  always 
supposed  that  the  party  who  had  been  affected  by  an  error, 
be  the  extent  of  the  injury  ever  so  small,  "can  require  of  us, 
ex  debito  justitice  to  correct  it."  The  question  is  presented 
in  this  case  upon  exceptions.  The  plaintiff's  counsel  asked 
to  go  to  the  jury,  and  the  judge  refused  to  submit  the  case 
to  the  jury,  and  the  plaintiff's  counsel  duly  excepted. 

I  think  the  rule  was  correctly  stated  in  the  opinion  of  my 
brother  Welles,  in  Hopkins  v.  Orinnell,  when  he  asserts 
the  rule  to  be,  that  where  it  is  apparent  from  the  whole  case 
that  the  plaintiff  can  in  no  event  recover  anything  but  nom- 
inal damages,  a  new  trial  should  not  be  granted.  But  in 
this  case  the  jury  would  not,  I  think,  have  been  limited  to 
mere  nominal  damages.  If  they  had  given  damages  for  an 
amount  sufficient  to  entitle  the  plaintiff  to  recover  full  costs 
or  a  larger  amount,  within  reasonable  limits,  the  court,  I 
think,  would  not  have  set  aside  the  verdict.  Tha  deceased 
was  a  woman  from  forty-five  to  fifty  years  of  age.  She  had 
three  grown  up  children,  and  her  life  obviously  could  not 
have  been  in  a  pecuniary  sense  very  valuable  to  her  chileren, 
all  of  whom  were  settled  in  life  and  capable  of  supporting 
themselves.  She  probably  could  have  done  little  more  for 
the  residue  of  her  life  than  support  herself  by  her  personal 
efforts  and  industry ;  but  this  was  a  question  for  the  jury. 

She  was  killed  near  Syracuse  in  this  state^  and  her  home 


MONROE— MARCH,  1865. 


539 


The  People  v.  Reddy. 


\vas  with  her  daughter  in  Springfield,  Peansylvania.  If  the 
jury  had  found  a  verdict,  as  I  think  they  might  have  done, 
for  an  amount  that  would  have  indemnified  her  children  for 
the  expenses  attending  the  preserving  and  removal  of  her  re- 
mains to  her  former  home,  and  her  burial  and  incidental  ex- 
penses, I  think  we  could  not  have  set  it  aside.  At  least 
I  do  not  think  we  can  say,  as  matter  of  law,  that  a  jury  may 
not  give  over  six  cents  damages  in  the  case,  which  is  what 
is  meant  by  nominal  damages.  I  can  not  see,  in  such  case, 
upon  what  principle  any  considerable  amount  of  damages 
could  be  given ;  but  it  is  perhaps  hardly  in  order  to  discuss 
that  question  now,  if  we  hold,  as  I  think  we  must,  that  Iho 
jury  is  not  limited  in  such  a  case  to  mere  nominal  damnpr(>R. 
I  think  there  uhould  be  a  new  trial ;  all  costs  to  abide  the 
event. 

New  trial  granted. 

[Mo5ROB  0B5BRAL  Tbbx,  March  7,  1865.     TFeiUi,  Jama  C,  Smith  and  S. 
Darwin  Smithy  Justices.] 


The  People,  ex  rel.  Jefferson  T.  Eaplee,  vs.  Leander  Beddt 
and  others,  Assessors  of  the  town  of  Milo,  in  the  county 
of  Yates. 


The  relator,  being  assessed  for  $8000  npon  his  bankinpr  house,  $26,000  npon 
bis  capital  stock,  and  $28,000  for  personal  property,  including:  surplus 
earnings,  less  the  ralue  of  his  banking  house,  appealed  from  the  assess- 
ment, and^  testified  before  the  assessors  that  he  had  no  personal  prop- 
erty liable  to  taxation,  except  the  capital  stock  of  his  bank,  amounting  to 
$25,000 ;  that  $10,000  of  that  amount  was  invested  in  United  States  six 
per  cent  bonds ;  and  that  his  banking  house  formed  a  part  Of  the  capital 
of  his  bank.  Held  that  it  was  the  duty  of  the  assessors,  upon  these  facts, 
to  amend  their  assessment  roll  by  striking  out  $10,000  for  the  amount  of 
the  goTerument  securities,  not  taxable,  forming  a  part  of  the  capital  of 
his  bank. 

Held,  aiso,  that  as  they  had  assessed  his  banking  house  as  real  estate,  the 
amount  of  its  yalnation  should  also  hare  been  stricken  out  from  the  amocmt 
'  of  the  capital  stock  of  hii  bank* 
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And  that  the  whole  amonnt  assessed  for  personal  estate,  $25,000,  shoold  also 
have  been  stricken  out ;  it  being  the  duty  of  the  assessors  to  take  th« 
relator's  statement  under  oath,  upon  tha^  point,  as  true. 

The  provision,  in  the.  act  of  1851,  amendingr  the  statute  relating  to  assess- 
ments and  the  collection  of  taxes,  taking  away  the  conclusiyeness  of  the 
affidavit  before  required,  and  making  it  the  duty  of  the  assessors  upon  an 
application  being  made  to  reduce  the  value  of  real  and  personal  estate,  to 
examine  tho  applicant  under  oath  touching  the  value  of  his  property,  and 
then  to  fix  the  value  thereof  as  shall  be  just,  does  not  give  the  assessors 
any  right  to  fix  such  value  arbitrarily  or  capriciously. 

They  act  judicially,  in  fixing  such  value,  and  are  called  upon  to  pass  upon  the 
evidence  produced  before  them ;  and  when  they  have  no  ground  in  such 
evidence,  to  fix  a  valuation  different  from  that  sworn  to  by  the  applicant 
for  a  reduction,  they  are  bound  to  take  and  follow  his  statement  under 
oath,  as  formerly. 

Where  assessors,  in  their  return  to  a  certiorari,  state  that  they  have  delivered 
the  assessment  roll,  duly  certified,  to  the  supervisor  of  the  town,  and  that 
the  same  is  not  in  their  possession  or  control,  the  court  has  no  power  to 
render  any  judgment  that  can  affect  the  assessment  roll,  or  correct  any 
errors ;  although  it  is  satisfied  there  was  clear  error  in  the  proceedings. 

The  only  remedy  of  the  person  aggrieved,  under  such  circumstances,  t^  seenu, 
is  by  an  action  against  the  county,  to  recover  back  the  amount  of  the  tax 
improperly  assessed  and  levied. 

CERTIORARI  to  remove  proceedings  in  relation  to  an 
assessment  upon  the  real  and  personal  property  of  the 
relator ;  the  particular  error  alleged  in  the  writ  being  tho  re- 
fusal of  the  assessor  to  reduce  the  assessment  down  to  $15,000. 
The  assessors  alleged  in  their  return  that  they  were  duly 
elected  assessors  of  the  town  of  Milo,  in  the  county  of  Yates, 
for  the  year  1864,  and  qualified  as  such.  That  before  pro- 
ceeding to  make  the  assessment  in  said  town,  they  divided 
the  town  into  three  assessment  districts,  assigning  one  of 
said  districts  to  each.  That  the  district  in  which  Raplee,  tho 
relator,  resided  at  the  time,  was  assigned  to  Leander  Reddy, 
one  of  their  number,  to  call  upon  the  inhabitants  of  said  dis- 
trict, and  inquire  of  each  in  relation  to  the  property  owned 
by  them  respectively,  liable  to  be  assessed.  That  in  dis- 
charge of  said  duty,  Reddy  called  upon  the  said  Raplee,  at 
his  place  of  business  in  said  town,  and  inquired  of  him  what 
personal  and  real  property  he  had  liable  to  be  asaessedi 
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whereupon  said  Raplee  informed  said  Reddy,  that  the  capi- 
tal stock  of  his  bank  was  twenty-five  thousand  dollars.  That 
twenty  thousand  dollars  of  that  was  invested  in  government, 
or  United  States  bonds,  which  was  exempt  from  taxation ; 
and  that  the  residue  was  invested  in  real  estate  ;  the  same 
being  his  banking  house,  in  Penu  Tan.  Whereupon  they, 
the  said  assessors,  assessed  the  said  Jefferson  T.  Raplee,  upon 
the  roll,  made  by  them  as  such  assessors,  as  follows : 

Raplee,  Jefferson,  to  banking  house  and  lot,    .     $3,000 

Upon  a  valuation,  equal  to  amount  of  capital 
stock  paid  or  secured, 25,000 

Personal  property,  including  the  surplus  earn- 
ings of  bank, $28,000 

Less  banking  house, 3,000 

25,000 

That  after  completing  said  assessment  roll  so  made  by 
them,  they  duly  gave  notice  of  the  time  and  place  when  and 
where  they  would  meet  to  hear  appeals  from  said  assessments, 
BO  made  by  them.  That  in  pursuance  of  said  notice,  they 
met  on  the  16th  day  of  August,  1864,  at  the  place  mentioned 
in  said  notice,  for  the  purpose  of  hearing  appeals.  The  said 
Jefferson  T.  Raplee  then  and  there  appeared  before  them  in 
person,  and  by  attorney,  stating  that  he  appealed  from  said 
assessment,  whereupon  the  said  Raplee  was  duly  sworn  and 
testified  as  follows : 

"  I  have  no  personal  property  liable  to  taxation,  except 
the  capital  stock  of  J.' T.  Raplea's  bank,  amounting  to 
$25,000.  I  claim  exemption  on  $10,000  of  that,  on  the 
following  ground :  That  the  amount  of  said  capital  is  lodged 
United  States  with  the  banking  department,  as  security,  in 
six  per  cent  bonds,  of  1881.  I  claim  also  an  exemption  on 
the  banking  house,  which  forms  a  part  of  the  capital  of  the 
bank,  assessed  at  $3,000.  There  are  no  surplus  earnings  of 
the  bank.  The  bank  has  earned  something  during  the  last 
year.*' 
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That  the  said  Baplee,  upon  his  examination,  was  asked 
the  fi)llowing  question  by  the  chairman :  Question.  "What 
amount  has  the  bank  earned  during  the  last  year  ? "  To 
which  question  said  Baplee  replied,  that  had  nothing  to  do 
with  the  question,  and  declined  to  answer.  On  the  question 
being  repeated  by  the  chairman  several  times,  and  no  answer 
being  given,  it  was  remarked  by  one  of  the  other  assessors 
that  it  was  not  necessary  further  to  press  said  question, 
whereupon  said  Raplee  remarked  that  he  would  answer  the 
question  if  the  board  of  assessors  decided  that  he  must.  The 
question  was  then  dropped  and  nothing  further  said  upon 
the  subject,  and  no  answer  was  given  to  the  question.  That 
afterwards,  upon  consultation,  a  motion  was  made  to  reduce 
the  assessment  of  the  said  Raplee,  on  his  personal  property, 
ten  thousand  dollars,  which  was  objected  to  by  the  chairman. 
The  motion  was  carried  and  the  assessment  of  said  Baplee 
for  personal  property  was  reduced  by  them  from  twenty-five 
thousand  dollars  to  fifteen  thousand  dollars.  That  after 
correcting  the  assessment  roll  the  assessors  duly  made  and 
verified  their  certificate  on  said  roll,  and  delivered  the  said 
roll,  with  the  certificate  thereon,  to  John  T.  Sheetz,  supervi- 
sor of  the  town  of  Milo.  That  said  roll  is  not  now  in  the 
possession  or  under  the  control  of  the  assessors,  and  has  not  been 
in  their  possession  or  control  since  the  coming  to  them  of  the 
writ  of  certiorari.  And  that  they  had  no  control  over  said 
roll,  or  power  or  authority  to  correct  the  same  in  any  way 
or  manner. 

S.  H.  Wells,  for  the  relator. 

jD.  B.  Proaser,  for  the  respondents. 

By  the  Court,  E.  Darwin  Smith,  J.  The  return  to  the 
writ  of  certiorari  in  this  matter  presents  a  clear  case  of  error 
in  the  final  determination  of  the  assessors.     They  state  that 
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in  their  primary  assessment  roll  they  assessed  the  relator  as 
follows : 

For  banking  house  and  lot, $3,000 

Upon  a  valuation  equal  to  the  amount  of  cap- 
ital stock  paid  in  or  secured, 25,000 

Personal  propertyincluding  surplus  earnings  of 
bank, 28,000 

Less,  banking  house, 3,000 

25,000 

That  after  completing^  the  said  roll  they  gave  the  notice 
required  by  the  statute  fixing  a  time  when  they  should  meet 
and  hear  appeals  from  said  assessment,  and  that  on  the  day 
80  fixed  the  relator  appeared  and  stated  that  he  appealed 
from  said  assessment ;  and  he  made  oath  and  testified  before 
the  said  board  of  assessors  that  he  had  no  personal  property 
liable  to  taxation,  except  the  capital  stock  of  his  bank, 
amounting  to  $25,000.  That  $10,000  of  that  amount  was 
invested  in  United  States  six  per  cent  bonds  ;  and  that  his 
banking  hoi)se,  assessed  at  $3,000,  formed  a  part  of  the 
capital  of  his  bank.  He  was  asked  some  questions  by  the 
board,  but  in  no  respect  varied  his  statement  in  regard  to  his 
property,  or  furnished  or  gave  any  evidence  showing  or  tend- 
ing to  show  that  he  had  any  other  property  liable  to  taxation. 

Upon  this  statement  it  was  the  clear  duty  of  the  assess- 
ors to  have  amended  their  assessment  roll  by  striking  out 
$10,000  for  the  amount  of  the  government  securities  not 
taxable,  forming  part  of  the  capital  of  his  bank  ;  and  as 
they  had  assessed  his  banking  house  as  real  estate,,  the 
amount  of  its  valuation  should  also  have  been  stricken  out 
from  the  amount  of  the  capital  stock  of  his  bank  ;  and  the 
whole  amount  assessed  for  personal  estate  of  $25,000  should 
also  have  been  stricken  out.  He  testified  that  he  had  no 
personal  property  liable  to  taxation  except  the  capital  stock 
of  his  bank ;  and  the  board  of  assessors,  I  think,  were  bound 
to  take  his  statement  under  oath  on  that  point. 
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Under  tho  assessment  law.  as  it  stood  under  the  rerised 
statutes  and  before  the  amendment  of  1851,  the  assessors  were 
bound  to  correct  their  assessment  roll  before  appeal  by  any 
person  assessed,  in  accordance  with  his  afiSdavit  made  and 
produced  to  them  in  conformity  with  the  statute.  (Living- 
8ton  V.  HoUenbeck,  4  Barb.  9.  The  People  v.  Tlie  Super^ 
visors  of  Westchester  Co.,  15  zU  615.)  The  act  of  1851, 
amending  the  statute  relating  to  assessments  and  the  collec- 
tion of  taxes,  (see  Session  Laws  of  1851,  ch  176,  p.  334,) 
takes  away  the  conclusiveness  of  the  affidavit  before  required, 
and  makes  it  the  duty  of  the  assessors,  when  an  application 
is  made  by  any  person,  to  reduce  the  value  of  his  real  and 
personal  estate,  to  examine  such  person  under  oath  touching 
the  value  of  his  property,  and  after  such  examination  they 
shall  fix  the  value  thereof  as  they  may  deem  just.  This 
provision  does  not  give  the  assessors  any  right  to  fix  8uch 
value  arbitrarity  or  capriciously.  They  act  judicially  in 
fixing  such  value,  and  are  called  upon  to  pass  upon  the  evi- 
dence produced  before  them ;  and  when  they  have  no  ground 
in  such  evidence  to  fix  a  valuation  different  from  that  sworn 
to  by  the  person  applying  for  such  reduction,  they  are  bound, 
I  think,  to  take  and  follow  his  statement  under  oath,  as  much 
so  as  the  assessors  were  formerly  required  to  fix  such  value 
at  the  sum  specified  in  the  affidavit  required  in  such  cases 
by  the  15th  section  of  article  2d,  chapter  13  of  part  first  of 
the  revised  statutes. 

The  object  of  this  amendment  was  to  allow  the  assessors 
to  examine  the  person  appealing  from  their  assessments, 
and  to  subject  such  person  to  an  oral  examination  in  respect 
to  his  property,  such  as  the  assessors  might  think  proper  to 
make.  But  the  assessors  must  act  upon  the  evidence  before 
them  like  all  other  officers  acting  in  a  judicial  capacity,  and 
fix  the  valuation  at  a  just  sum,  such  as  will  be  warranted  by 
the  evidence. 

In  this  case  I  think  it  is  very  clear  that  there  was  nothing 
in  the  evidence  before  the  assessors  to  warrant  them  in  re- 
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taitiing  the  assessment  of  the  personnl  property  of  the  relator 
at  $25,000,  besides  the  other  errors  above  specified. 

The  only  difficulty  I  have  in  the  case  is  upon  the  question 
whether  we  can  give  any  appropriate  relief  to  the  relator  in 
this  proceeding.  The  certiorari  was  directed  to  the  assessors, 
and  was  a  proper  writ  to  bring  the  erroneous  determination 
of  the  assessors  before  us  for  reversal  or  correction.  If  it 
bad  issued  while  the  roll  was  in  the  hands  of  the  assessors, 
it  would  have  arrested  it  in  their  hands  and  stayed  all  pro- 
ceedings upon  it.  But  they  return  that  after  coirecting  said 
roll  as  stated,  they  duly  made  and  verified  their  certificate  on 
said  roll,  and  delivered  the  same  with  the  certificate  therein 
to  the  supervisor  of  said  town  of  Milo,  and  that  the  said  roll 
is  not  in  their  possession,  and  has  not  been  in  their  possession 
or  control  since  the  coming  to  them  of  the  said  writ  of  cer- 
tiorari. 

The  writ  of  certioi-ari  brings  up,  or  is  always  supposed  to 
bring  up,  the  record  of  the  inferior  tribunal  to  which  it  is 
addressed.  The  judgment  to  be  rendered  in  this  court  in 
such  cases  is  to  affirm  or  reverse,  modify  or  correct  the  re- 
cord. It  is  a  judgment  upon  the  record,  and  if  the  record 
were  before  us  we  might  direct  our  clerk  to  correct  the  roll 
or  send  it  back  to  the  assessors  for  correction.  When  it  ap- 
peared upon  this  return  that  the  roll  had  been  delivered  to 
the  supervisor,  we  could  have  directed  a  writ  of  certiorari 
to  him,  or  to  the  board  of  supervisors  if  the  roll  had  been 
delivered  to  such  board,  to  bring  the  same  before  us.  The 
writ  would  reach  the  record  and  bring  it  up  wherever  it 
might  be,  until  it  had  passed  beyond  our  power  to  review  the 
assessment  by  its  delivery  to  the  collector  with  the  warrant 
of  the  board  of  supervisors  annexed  aft^r  the  extension  of 
the  tax  for  its  collection. 

Although  the  assessors  have  made  returns  to  the  writ, 
stating  in  full  their  proceedings  a8  a  board  of  assessors,  and 
we  are  satisfied  that  there  was  clear  error  in  such  proceedings, 

Yoh.  XLIII,  35  .   . 
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I  think  we  can  render  no  judgment  that  can  now  affect  the 
assessment  roll,  or  correct  such  errors.  (The  People  v.  Tha 
Supervisors  of  Allegany j  15  Wend.  198.  ITie  People  v.  The 
Mayor  of  K  T.,  2  Hilly  9.  The  People  v.  The  Supervisors 
of  Queens  Co.,  1  Hill,  195.) 

The  relator  has,  I  think,  now  no  remedy  except  by  action 
against  the  county  for  the  amount  of  the  tax  improperly 
assessed  and  levied. 

I  think  we  can  render  no  judgment  on  this  writ,  but  must 
dismiss  or  quash  the  same. 

Ordered  accordingly. 

[MovBOB  Gbbbbal  Tbbx,  March  7,  1865.  Jama  C.  Smithf  Jahmon  and 
S.  Darwin  Smith,  JosUces.] 


Otis  vs.  Patrick  Cusack  and  Jahes  Cusack. 

A  parol  partition  between  tenants  in  com^non,  accompanied  by  actual  pos- 
session in  accordance  therewltii,  will  bind  the  parties  and  those  claiming 
throujch  or  from  ttiem. 

And  wliere,  after  such  a  partition  ha^  been  made,  the  parties  take  separate 
possession  of  their  respective  portion^,  and  one  of  them  contracts  with  a 
mechanic  to  erect  a  dwelling  house  on  his  part,  which  is  built,  accordingly, 
the  interest  of  the  party  so  contracting  is  of  such  a  nature  as  to  make  it 
the  subject  of  a  lien  under  the  mechanics'  lien  law,  although  the  Utle  to 
the  whole  lot  is  in  the  co-tenant. 

But  the  co-tenant,  who  is  not  a  party  to  the  contract  with  the  mechanic,  and 
who  has  no  interest  in  the  work  done,  is  not  liable  under  the  contract ;  nor 
is  his  share  of  the  property  subject  to  the  builder's  lien. 

THIS  is  an  appeal  from  a  judgment  entered  upon  the  report 
of  a  referee  in  favor  of  the  plain  tiff,  against  the  defendants. 
The  action  was  instituted  to  enforce  a  mechanic's  lien,  for 
labor  performed  and  materials  furnished  by  the  plaintiff,  in 
erecting  a  dwelling  house  at  Port  Ewen.  On  the  5th  of  De- 
cember, 1859,  the  Pennsylvania  Coal  Company  conveyed  to 
the  defendant^  James  Cusack,  a  lot  of  land  at  Port  Ewen^ 
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parsnant  to  a  contract  between  the  company  and  him.  The 
defendant,  Patrick  Cusack,  furnished  a  portion  of  the  money 
for  the  purchase  of  said  lot.  After  such  conveyance  to  James 
Cusack,  he  and  Patrick  made  a  verbal  agieement  by  which 
the  lot  was  to  be  divided,  James  to  have  the  south  and 
Patrick  the  north  part.  James  built  a  house  upon  the  south 
part  of  the  lot  and  occupied  it.  Subsequently  a  cellar  was 
dug  upon  the  north  part  of  the  lot,  upon  which  a  house  was 
to  bo  built  for  Patrick.  After  the  cellar  was  finished,  a  fence 
was  erected  across  the  lot.  Patrick  entered  into  an  agree- 
ment with  the  plaintiff,  by  which  the  plaintiff  was  to  furnish 
the  materials  and  erect  a  dwelling  house  for  Patrick  upon 
the  north  part  of  said  lot.  A  memorandum  of  such  agreement 
was  made,  but  not  signed  by  either  party.  The  plaintiff 
commenced  the  work,  and  from  time  to  time,  as  the  same 
progressed,  received  money  from  Patrick,  and  when  the 
house  was  completed  Patrick  took  possession  of  it  and  occu-; 
pied  it.  Patrick  also  built  a  barn  upon  the  same  lot,  in  rear 
of  the  house.  James  was  upon  the  premises  a  part  of  the 
time  during  the  erection  of  the  dwelling  house,  carried  some 
brick,  and  did  some  other  work  about  it,  for  which  he  was 
paid  by  Patrick.  James  held  the  deed  of  the  whole  lot  pur- 
chased of  the  company.  Patrick  insisted  that  the  work  was 
unskillfuUy  performed  by  the  plaintiff,  and  that  the  materi- 
als were  defective.  Evidence  was  produced  by  the  respective 
parties  upon  that  question,  and  the  referee  made  a  deduction 
from  the  contract  price.  The  referee  reported  due  the  plain- 
tiff $644,  including  interest,  from  the  defendants,  and  that 
the  plaintiff  had  a  lien  upon  the  building  and  the  lot  upon 
which  it  was  erected,  to  the  extent  of  the  recovery.  Judg- 
ment was  entered  in  favor  of  the  plaintiff  against  the  defend- 
ants, accordingly,  and  the  defendants  separately  appealed  from 
such  judgment. 

Lawton  &  Stebbtne,  for  the  appellants. 
/SchQQnmaker  dk  H^rdenbergh^  for  the  respondent. 
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By  the  Courts  Inqalls,  J.  No  question  is  raised  ns  to  the 
regularity  of  the  proceeding  by  which  the  lien  was  sought  to 
be  established.  The  question  whether  the  work  was  executed 
according  to  the  agreement  was  fully  investigated  before 
the  referee,  each  party  producing  evidence  in  reference  there- 
to, and  of  the  amount  of  damage  occasioned  by  the  failure  of 
the  plaintiff  to  execute  the  work  agreeably  to  the  agreement. 
And  an  allowance  of  $57.50  was  made  by  the  referee,  which 
was  deducted  from  the  plaintiff's  claim.  I  think  the  referee 
properly  disposed  of  that  branch  of  the  case.  This  case  is 
quite  unlike  a  class  of  cases  cited  by  the  appellant's  counsel,  of 
which  Smith  v.  Brady,  (17  j^.  7.  Rep.  173,)  is  an  instance, 
where  payment  for  the  work  was,  by  express  agreement^ 
made  to  depend  upon  the  production  of  the  certificate  of  an 
architect,  of  the  completion  of  the  work.  In  that  case  the 
court  held  that  the  production  of  such  a  certificate  was  a 
.  condition  precedent  to  such  payment,  and  that  the  plaintiff 
was  not  justified  in  commencing  the  action,  before  producing 
such  certificate,  or  rendering  a  substantial  reason  why  it  was 
not  produced.  In  the  case  at  bar  there  is  some  evidence 
based  upon  the  declarations  of  Patrick  Cusack,  tending  to 
show  an  acceptance  of  the  work,  in  addition  to  the  presump- 
tion which  arose  from  the  occupancy  of  the  building  by  him. 
I  conclude,  therefore,  that  the  defendant,  Patrick  Cusack, 
has  no  substantial  ground  of  complaint,  and  that  as  to  him 
the  judgment  should  be  affirmed  with  costs.  After  a  careful 
examination  of  the  evidence,  I  fail  to  perceive  upon  wluit 
principle  the  defendant,  James  Cusack,  can  be  held  liable. 
It  is  quite  evident  that  he  was  not  a  party  to  the  original 
contract.  The  evidence  does  not,  in  my  judgment,  even  tend 
to  connect  him  with  the  agreement  under  which  the  work 
was  done,  and  materials  furnished.  It  is  true  he  did  some 
work  about  the  building,  carrying  brick,  &c.  and  conversed 
with  Ilia  brother  and  others  in  relation  to  the  building.  For 
the  work  he  was  paid  by  his  brother.  Both  James  and  Pat- 
rick expressly  testify  tliat  Jame^  was  not  a  party  to  the  con* 
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tract  and  had  no  interest  in  the  work.  It  is  quite  obvioua 
that  the  referee  held  James  liable  because  he  held  the  legal 
title  to  the  whole  lot.  In  that  I  think  he  erred.  It  is  true 
he  held  the  deed,  and  had  not  conveyed  to  Patrick  the  north 
part  of  the  lot.  There  was  something  in  this  case  beyond 
the  payment  of  a  portion  of  the  purchase  money  by 
Patrick,  There  was  an  agreement  that  Patrick  was  to 
have  the  north  part  of  the  lot,  which  was  followed  by  the 
erection  of  a  fence,  and  the  building  of  the  house  and  barn 
on  that  part  of  the  lot  which  in  the  division  was  allotted  t^ 
Patrick.  James  built  upon,  and  actually  occupied,  the 
south  part  of  the  lot  up  to  the  division  fence.  No  more  un- 
equivocal evidence  of  ownership  in  Patrick  of  the  north  part 
of  the  lot,  short  of  a  conveyance,  can  be  conceived.  It  can 
hardly  be  doubted,  but  that  the  court  would  direct  a  convey- 
ance by  James  to  Patrick,  or  to  whomsoever  succeeded  to  his 
rights,  of  that  portion  of  the  premises  occupied  by  Patrick. 
It  has  been  repeatedly  held  that  a  parol  partition  between 
tenants  in  common,  accompanied  by  actual  possession,  in  ac- 
cordance therewith,  will  bind  the  parties  and  those  claiming 
through  or  from  them.  {Mount  v.  Morton^  20  Barb.  124, 
121.  Jackson  v.  Harder^  4  John,  202.  Ryersa  v.  Wheeler ^ 
25  Wend.  434.)  I  think  the  same  principle  will  apply  be- 
tween James  and  Patrick,  under  the  circumstances  of  this 
case.  Neither  question  the  validity  of  the  division,  and  cer- 
tainly would  not  be  allowed  to,  against  parties  who  had  been 
induced  to  expend  money  or  incur  liability  upon  the  faith  of 
such  partition.  I  therefore  conclude  that  the  interest  of  Pat- 
rick Cusack,  in  that  portion  of  the  premises  upon  which  the 
house  was  erected,  was  of  such  a  nature  as  to  constitute  it 
the  subject  of  the  lien  in  question.  (Loonie  V.  Hogan,  9  N, 
F.  R(»p,  435.  Omhony  v.  Jones,  21  Barb.  520,  528.  Haupt- 
man  w  Catlin,  4  Abbott's  Pr.  Rep.  AT2.  Randolph  v.  Leary^ 
id.  205.  Miller  v.  Clark,  2  E.  D.  Smith,  543.  McMahon 
V.  Tenth  Ward  St  Com,  K  7.,  12  AbboU's  Pr.  Rep.  129. 
Crari/s  N.  Y.  Pr.  200.    Tiffany  d  Smith's  N.Y.  Pr.  284.) 
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By  the  judgment  in  this  action  James  Cusack  is  ren« 
dered  personally  liable  for  the  debt,  and  I  fail  to  dis- 
cover upon  what  principle.  It  is  contended  by  the  plaintiff's 
counsel  that  James  was  estopped  by  his  conduct  in  relation 
to  the  work  from  denying  his  liability.  I  do  not  perceive 
from  the  evidence  an  act.  or  declaration  on  his  part  which 
could  properly  influence  the  conduct  of  the  plaintiff  in  rela- 
tion to  the  matter.     (Dezell  v.  Odell,  3  Hilly  215.) 

There  must  be  a  new  trial,  with  costs  to  abide  the  event ; 
unless  the  plaintiff  shall  elect,  within  twenty  days,  to  dicon- 
tinue  the  action,  as  to  the  defendant,  James  Cusack,  with 
costs  ;  in  which  event  the  judgment  should  be  affirmed  as  to 
Patrick  with  costs,  and  reversed  as  to  James  with  costs. 

[Albavt  Oenbbal  Tbbx,  March  7,  1865.  Feekhamj  JfilUr  and  JUnpils, 
Justices.] 


The  City  of  Utica  vs,  Churchill  and  others. 

National  banks  created  by  the  acts  of  congress  of  February  25,  1863,  and 
June  4, 1864,  are  lawfully  created,  and  are  to  be  deemed  and  taken  lo  bo 
agencies  created  for  the  purpose  of  carrying  on  the  oi>erations  of  the 
federal  government. 

A  tax  on  a  stockholder,  for  the  stock  held  by  him  in  one  of  these  banks,  is  a 
legitimate  and  proper  subject  of  state  or  municipal  taxation,  and  the  stock- 
holder is  liable  to  be  so  taxed,  under  the  laws  of  the  state. 

A  tax  upon  a  stockholder,  for  tlie  stock  held  by  him  in  a  national  bank,  is 
.  not  a  tax  on  the  bank,  nor  on  its  property,  but  is  upon  property  held  and 
owned  by  the 'stockholder,  only,  and  in  which  the  bank  has  no  manner  of 
interest. 

The  laws  of  the  state,  and  not  the  laws  of  congress,  are  to  furnish  the  guide 
by  which  to  ascertain  whether  the  stock  of  the  national  banks  can  be  taxed, 
and  the  place  and  manner  of  taxing  them. 

The  stock  of  the  national  banks  is  personal  property,  and  is  therefore  taxa- 
ble under  the  first  section  of  the  New  York  tax  law,  which  declares  that 
all  land, -and  all  persotud  ettate  within  the  state,  whetiier  owned  by  indlTid^ 
o&ls  or  by  corporations,  shall  be  liable  to  tazaUoo,  dtc. 
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Inasmuch  as  national  banks  can  not  be  taxed  on  their  capital,  the  stock- 
holders are  subject  to  taxation,  on  fheir  stock,  under  the  lith  aeetion  of 
the  New  York  tax  law. 

But  stockholders  can  not  be  lawfully  assessed,  in  the  ward  or  town  in  which 
the  bank  is  located,  when  their  residences  are  in  other  towns  or  wards,  or 
in  other  states. 

THE  defendants  are  the  stockholders  in  the  Second  Nation- 
al Bank  of  Utica,  a  corporation  duly  organized  under 
the  act  of  congress,  approved  25th  Fehruary,  1863,  entitled, 
"An  act  to  provide  a  national  currency,  secured  by  a  pledge 
of  United  States  stocks,  and  to  provide  for  the  circulation 
and  redemption  thereof."  The  bank  is  located  and  doing 
business  in  the  first  ward  of  said  city.  The  defendant. 
Churchill  resides  in  said  ward ;  Brayton  in  the  third  ward  ; 
Woolcott  in  the  town  of  Whitestown,  in  said  county  of 
Oneida;  Foote  in  Hamilton,  Madison  county;  and  Miller 
in  the  city  of  Washington,  in  the  District  of  Columbia. 

The  city  of  Utica  is  divided  into  seven  wards,  each  of 
which  elects  an  assessor,  and  these  assessors  prepare  the  as- 
sessment rolls,  for  their  several  wards,  upon  the  valuation  in 
which  the  city  taxes  are  levied  and  collected.  The  several 
defendants  above  named  were  assessed  in  the  said  first  ward, 
for  the  amount  of  stock  held  by  them  severally  in  said 
bank,  and  warrants  have  been  issued  for  the  collection  of  the 
city  tax  so  assessed.  In  making  up  the  assessment  roll  of 
said  first  ward,  the  defendant  Churchill  was  assessed  for 
property  owned  by  him,  other  than  said  stock,  and  his  name 
was  entered  in  alphabetical  order  on  the  roll.  But  he  and 
the  other  stockholders  in  said  bank  were  assessed  separately 
for  the  said  stock,  and  their  names  were  entered  at  the  end 
of  said  roll,  so  that  as  to  Churchill,  there  were  two  assess- 
ments against  him  on  said  roll. 

The  right  to  impose  this  tax  was  rested,  by  counsel,  upon 
a  proviso  in  the  41st  section  of  the  act  of  congress,  approved 
June  4,  1864,  being  chapter  106  of  the  laws  of  that  year, 
which  is  in  the  following  words,  viz :  "Provided  thatnothing 
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in  this  act  shall  be  construed  to  prevent  all  the  shares  in  any 
of  the  said  associations,  held  by  any  person  or  body  corporate, 
from  being  included  in  the  valuation  of  the  personal  proper- 
ty of  such  person  or  corporation  in  the  assessment  of  taxes, 
imposed  by,  or  under  state  authority,  at  the  place  where 
such  bank  is  located  and  not  elsewhere,  but  not  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  bauds 
of  individual  citizens  of  such  state.  Provided  further,  that 
the  tax  so  imposed  under  the  laws  of  any  state,  upon  the 
shares  of  any  of  the  associations  authorized  by  this  act, 
shall  not  exceed  the  rates  imposed  upon  the  shares  of  any  of 
the  banks  organized  under  the  authority  of  the  state,  where 
such  association  is  located.  Provided  also,  that  nothing  in 
this  act  shall  exempt  the  real  estate  of  associations,  from 
either  state,  county  or  municipal  taxes,  to  the  same  extent, 
according  to  its  value,  as  other  real  estate  is  taxed." 

The  capital  of  the  bank  is  invested  in  stocks  of  the  United 
States.  The  defendants  having  refused  to  pay  said  tax,  the 
city  and  the  defendants  agreed  upon  the  facts,  hereinbefore 
stated,  and  submitted  the  question  of  the  liability  to  pay  the 
tax  so  assessed  against  the  defendants,  to  the  court,  pursu- 
ant to  §  372  of  the  code  of  procedure. 

N.  Curtis  Wliite,  for  the  plaintiflf. 

Miller,  for  the  defendant. 

MuLLiN,  J.  The  operations  of  government  can  net  be 
carried  on  without  the  expenditure  of  money,  and  that  ex- 
penditure must  be  supplied  by  taxes,  collected  from  its 
citizens.  The  power  to  tax  is  therefore  necessarily  inherent 
in  government,  and  indispensable  to  its  existence.  From  the 
very  nature  of  the  case,  such  a  power  is  supreme.  If  it  is 
■  limited,  it  must  be  by  the  constitution  that  brought  it  into 
being,  or  by  force  of  conditions,  imposed  by  some  other  and 
superior  authority. 
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The  people  of  this  state,  acting  through  a  convention, 
lawfully  assembled,  gave  their  assent  to  the  creation  of  the 
federal  government,  whose  constitution  conferred  upon  it  cer- 
tain powers  and  duties,  for  the  common  welfare,  which  ne- 
cessarily limited  the  power  of  the  states,  as  well  to  impose 
taxes,  as  to  exercise  other  rights  of  sovereignty,  inconsistent 
with  the  rights  conferred  on  the  national  government.  Some 
of  these  restrictions  upon  the  power  of  the  states,  to  impose 
taxes,  are  expressly  declared  in  the  constitution  of  the 
United  States ;  others  are  implied  from  it.  By  subdivision 
2  of  §10,  article  1st,  it  is  declared  that  *^no  state  shall, 
without  the  consent  of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws.  «  o  o  jf  q  state 
shall,  without  the  consent  of  congress,  lay  any  duty  of  ton- 
nage." 

The  implied  prohibitions  are  against  imposing  taxes  on  the 
real  or  personal  property  of  the  United  States,  or  upon  any 
agent,  or  instrument,  employed  by  it  in  the  exercise  of  its 
constitutional  powers,  or  on  any  evidence  of  indebtedness 
which  it  may  issue  for  money  borrowed  by  it. 

It  is  not  declared  in  the  constitution  of  the  United  States, 
that  the  states  may  not  tax  the  custom  houses,  post  offices, 
arsenals,  or  other  property  owned  by  the  federal  government. 
But  as  the  states,  if  not  restricted,  might  impose  on  such 
property  such  oppressive  taxes  as  to  compel  the  government 
to  abandon  it,  and  thus  successfully  drive  out  the  post  mas- 
ters, custom  house  officers,  and  other  officials  of  the  govern- 
ment, and  thereby  effectually  withdraw  the  state  from  its 
allegiance  to  such  government,  it  became  necessary  to  with- 
hold from  the  states  the  power  to  accomplish  such  a  treason- 
able purpose.  If  a  state  may  tax  the  evidences  of  indebt- 
edness issued  by  the  United  States,  in  payment  of  loans, 
ad  libitum^  such  securities  must  necessarily  be  depreciated 
to  the  extent  of  the  tax,  and  in  this  way  the  ability  of  the 
government  to  borrow  money  would  be  effectually  destroyed. 
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These  coDsiderations  led  the  sapreme  court  of  the  United 
States  to  declare  the  law  to  be  that  the  states  could  not  im- 
pose taxes  upon  the  property  of  the  United  States,  or  upon 
any  of  the  agents  or  instruments  employed  by  it.  A  brief 
review  of  the  cases  will  best  illustrate  the  principles  aboTe 
mentioned,  and  the  extent  to  which  the  court  has  gone  in 
applying  them. 

In  Bobbins  v.  The  Commissioners  of  Erie  County^ 
(16  Peters^  ^35,)  the  defendants  had  assessed  the  plaintiff  for 
his  salary  as  captain  of  the  United  States  revenue  cutt^r 
stationed  in  the  Erie  revenue  district.  The  tax  was  paid,  and 
the  plaintiff  sued  to  recover  it  back  on  the  ground  that  a 
state  could  not  tax  the  office,  and  thereby  lessen  the  compen- 
sation paid  by  the  government  for  the  officer's  services.  The 
reasoning  of  the  court  was,  that  the  state  could  not  tax  a 
custom  house  revenue  cutter,  or  other  instrument  employed 
in  collecting  the  revenue,  and  as  the  collector  of  the  customs 
and  captain  of  the  revenue  cutter  were  but  agents  used  for 
the  same  general  purpose,  and  as  the  officer  could  not  be 
employed  without  compensation,  it  followed  that  if  the  state 
could  tax  his  office  or  salary,  it  could  absorb  it  altogether, 
and  thus  deprive  the  government  of  an  officer  in  that  or  any 
other  department. 

In  McCuUoch  v.  The  State  of  Maryland,  (4  Wheat.  316,) 
the  state  of  Maryland  by  an  act  of  its  legislature,  imposed  a 
tax  on  all  banks  or  branches  thereof  in  said  state,  not  char- 
tered by  such  legislature.  The  Bank  of  the  United  States 
had  been  previously  incorporated  by  congress,  and  establish- 
ed one  of  its  branches  in  Baltimore.  The  act  provided  that 
the  bills  issued  by  every  such  bank  should  be  stamped,  and 
for  such  stamps  certain  rates  enumerated  in  the  act  were  re- 
quired to  bo  paid  to  the  treasurer  of  the  state.  The  bank 
was  permitted  to  commute  by  paying  a  sum  in  gross  each 
year,  but  in  default  of  doing  the  one  thing  or  the  other,  a 
penalty  was  imposed  on  the  bank.  The  suit  was  brought  for 
t^e  penalty^  and  the  pluntiff  recovered^  and  from  that  judg- 
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meat  an  appeal  was  taken  to  the  supreme  court  of  the 
United  States.  Chief  Justice  Marshall  delivered  the  opin- 
ion of  the  court  in  favor  of  reversing  the  judgment.  The 
opinion  is  one  of  the  ablest  ever  delivered  by  that  learn- 
ed and  able  judge.  After  an  elaborate  examination  of  the 
question  A'hether  congress  had  power  to  create  a  corporation 
and  clothe  it  with  banking  powers,  he  proceeded  next  to  an 
examination  of  the  power  of  the  state  to  impose  upon  the 
bank  the  tax^  for  the  non-payment  of  which  the  action  was 
brought,  and  he  lays  down  the  following  rule  by  which  to 
determine  whether  the  subject  of  taxation  is  within  the  reach 
of  the  state  laws,  or  is  excluded  from  them :  "All  subjects 
over  which  the  sovereign  power  of  the  state  extends,  are  ob- 
jects of  taxation,  but  those  over  which  it  does  not  extend, 
are,  upon  the  soundest  principles,  exempt  from  taxation. 
The  sovereignty  of  a  state  extends  to  every  thing  which  ex- 
ists by  its  own  authority  or  is  introduced  by  its  own  permis- 
sion, but  does  it  extend  to  those  means  which  are  employed 
by  congress  to  carry  into  execution  powers  conferred  on  that 
body  by  the  people  of  the  United  States?  We  think  it  de- 
monstrable that  it  does  not.  Those  powers  are  not  given 
by  the  people  of  a  single  state ;  they  are  given  by  the  people 
of  the  United  States  to  a  government  whose  laws,  made  in 
pursuance  of  the  constitution,  are  declared  to  be  supreme ; 
consequently  the  people  of  a  single  state  can  not  confer  a 
sovereignty  which  will  extend  over  them." 

In  Weston  &  Co.  v.  The  City  Council  of  Charleston^  (2 
Peters,  449,)  the  city  levied  a  tax  on  stocks  issued  for  loans 
made  to  the  United  States,  and  the  constitutional  court  of 
South  Carolina,  being  the  highest  court  of  law  in  the  state, 
held  the  tax  to  be  legal,  and  the  case  was  carried  to  the 
supreme  court  of  the  United  States.  The  judgment  of  the 
constitutional  court  was  reversed,  and  the  ordinance  of  the 
city  council  taxing  the  stocks  of  the  United  States  declared 
unconstitutional.  Chief  Justice  Marshall  again  delivered 
the  opinion  of  the  court^  and  he  states  the  conclusion  arrived 
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at  by  the  court  in  the  following  words,  viz :  "  The  tax  on 
government  stock  is  thought  by  the  court  to  be  a  tax  on  the 
contract — a  tax  on  the  power  to  loan  money  on  the  credit 
of  the  United  States,  and  consequently  to  be  repugnant  to 
the  constitution/' 

The  principle  of  the  case  last  cited  was  reafSrmed  in  the 
case  of  The  People^  ex  rel.  The  Bank  of  Commerce^  r.  The 
Commieaioners  of  Taxes  and  AssesametUs  for  the  city  and 
county  of  New  York^  (2  Black,  620.)  In  that  case  the  de- 
fendants had  assessed  the  relator  for  the  whole  of  its  capital, 
notwithstanding  a  part  of  it  was  invested  in  stocks  of  the 
United  States.  The  judgment  of  the  court  of  appeals  of  this 
state,  holding  the  assessment  valid,  was  reversed.  The  as- 
sessment was  held  to  be  unconstitutional  and  void. 

The  same  conclusion  was  arrived  at  in  the  more  recent  case 
of  The  Bank  of  the  Commonwealth  v.  The  Commissioners 
of  Taxes  dtc.  of  the  city  of  New  York,  not  yet  reported. 
In  that  case  the  defendants  had  assessed  the  bank  for 
the  whole  of  its  capital,  notwithstanding  it  was  shown  to 
them  that  the  whole  capital  was  invested  in  stocks  of  the 
United  States.  This  assessment  was  sought  to  be  sustained 
under  an  act  of  the  legislature  of  this  state,  passed  in  April, 
1863,  and  after  the  decision  of  the  case  of  The  Bank  of  Com* 
merce,  cited  supra,  and  which  declared  that  all  banks,  &c 
should  be  liable  to  taxation  on  a  valuation  equal  to  the  amount 
of  their  capital  stock  paid  in  or  secured  to  be  paid  in,  &c., 
the  supreme  court  sitting  in  the  first  district,  and  the 
court  of  appeals,  held  the  assessment  valid.  But  the  supreme 
court  of  the  United  States  reversed  the  judgment,  holding 
that  a  tax  on  a  valuation  equal  to  the  amount  of  the  capital, 
was  a  tax  on  the  property  of  the  corporation,  and  as  the 
property  of  the  bank  consisted  of  stocks  of  the  United 
States,  the  assessment  was  illegal. 

In  Osborn  v.  The  President  iic.  of  the  Bank  of  the  United 
States,  (9  Wheat.  738,)  the  legislature  of  the  state  of  Ohio 
had  passed  a  law  taxing  all  kinks  and  individuals  and  com< 
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panies,  transacting  business  in  that  state  without  being 
allowed  to  do  so  by  the  laws  thereof,  and  it  imposed  upon 
the  Bank  of  the  United  States,  if  it  should  continue  to  do 
business  in  said  state  after  a  day  named  therein,  a  tax  of 
$50,000  for  each  office  of  discount  and  deposit.  The  auditor 
of  the  state  proceeded  to  enforce  said  tax  by  seizure  and  sale 
of  thp  property  of  the  bank.  A  bill  was  filed  in  the  circuit 
court  of  the  United  States  for  Ohio,  to  restrain  the  auditor 
of  the  state  and  those  acting  under  him,  from  collecting  said 
tax,  on  the  ground  that  the  state  could  not  enforce  a  tax  on 
the  bank  The  circuit  court  gave  judgment  in  behalf  of  the 
plaintiff,  requiring  the  defendants  to  restore  to  the  bank  the 
money  and  property  taken.  An  appeal  was  then  taken  to 
the  supreme  court  of  the  United  States,  and  the  judgment 
of  the  circuit  court  affirmed  ;  the  court  holding  the  case  to 
be  within  the  principle  of  McGullocU  v.  The  State  of  Mary-- 
land,  (4  Wheat.  316;)  that  it  was  a  tax  upon  the  bank,  an 
agent  created  by  congress  for  the  purpose  of  carrying  on  the 
fiscal  operations  of  the  government,  and  was,  therefore,  as 
clearly  beyond  the  power  of  state  taxation,  as  was  a  custom 
house,  or  post  office,  owned  and  occupied  by  the  United 
States. 

There  are  other  cases  varying  from  those  cited  in  these 
£ict8,  but  all  involving  the  same  principle ;  and  indeed  the 
cases  cited,  while  they  show  in  how  many  ways  the  states 
have  attempted  to  subject  to  taxation  the  property  of  the 
general  government,  or  the  agents  employed  by  it  in  the 
execution  of  its  powers,  do  also  show  that  these  attempts 
have  in  every  instance  been  met  by  the  judiciary  and  defeated 
by  the  application  of  the  principle  that  l!iie  federal  govern- 
ment, in  the  exercise  of  the  powers,  conferred  upon  it  by  the 
constitution,  is  supreme,  and  that  no  state  has  the  power, 
under  the  constitution,  to  interfere  with  it  in  any  manner, 
or  with  the  agents  or  instruments  employed  in  Carrying  its 
powers  into  operation.  That  a  tax  upon  its  property,  or  upon 
it»  evideoces  of  debt  given  by  it  upon  the  loan  of  money^  is 
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an  unlawful  interference  with,  or  restriction  upon,  the  con- 
stitutional functions  of  the  government,  and  is,  therefore^ 
unconstitutional  and  void. 

In  the  course  of  the  preceding  remarks,  it  has  appeared 
that  the  supreme  court  of  the  United  States  has  held  the 
act  creatinor  the  Bank  of  the  United  States  to  be  a  constitu- 
tional  exercise  of  the  legislative  powers  vested  in  congress, 
and  it  was  so  held  on  the  ground  that  although  no  express 
power  is  given  by  the  constitution  to  congress,  to  create  a 
corporation  for  banking  or  other  purposes,*  yet  in  addition  to 
the  enumerated  powers  granted  it,  it  was  clothed  with  such 
other  powera  as  were  necessary  to  carry  into  operation  such 
express  powers,  and  that,  therefore,  congress  was  at  liberty 
to  determine  for  itself  what  means  or  agencies  it  would  em- 
ploy to  give  effect  to  the  enumerated  powers ;  that  it  was, 
therefore,  competent  for  congress  to  create  a  corporation  and 
clothe  it  with  banking  powers,  if  in  its  judgment  such  an 
institution  was  a  proper  agency  or  instrument  to  eflFect  the 
object  intended.  It  was  also  decided  that  it  was  competent 
for  congress  to  authorize  the  bank  to  create  and  locate 
branches,  in  its  discretion,  and  that  such  branches  were  as 
eflFectually  protected  from  taxation  by  the  states  as  was  the 
bank  itself.  {See  McCuUoch  v.  The  State  of  Maryland^ 
4  Wheat,  316,  and  Weston  v.  The  City  Council  of  Charles- 
ton, 2  Peters,  449.) 

If  it  was  within  the  constitutional  power  of  congress  to 
create  one  corporation  and  clothe  it  with  banking  powers,  it 
would  seem  to  follow  that  it  might  create  one  hundred,  or 
one  thousand,  if  in  its  judgment  such  number  was  necessary 
in  order  to  the  due  execution  of  the  powers  conferred  by  the 
constitution  on  any  of  the  departments  of  the  government. 
When  any  body,  tribunal  or  ofiScer  is  clothed  with  a  discre- 
tion as  to  the  means  which  may  be  used  to  attain  a  given 
end,  that  discretion  is  not  reviewable ;  when  exercised,  it  is 
to  be  taken  as  a  lawful  and  legitimate  means  to  attain  such 
end.    However  much  the  courts  might  differ  from  congress 
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58  to  the  wisdom  or  propriety  of  creating  banks  to  aid  in 
carrying  on  the  operations  of  government,  yet  the  courts  are 
not  authorized  to  review  the  action  of  congress  in  that  behalf, 
and  therefore  banks,  when  created  by  congress,  must  be  held 
to  be  constitutional  agents,  and  entitled  to  all  the  immuni- 
ties and  privileges  belonging  to  such  agents. 

If  these  views  are  correct,  it  follows  that  the  national  banks 
created  by  the  acts  of  congress  of  the  25th  February,  1863, 
and  of  June  4th,  1864,  are  lawfully  created,  and  are  to  be 
deemed  and  taken  to  be  agencies  created  for  the  purpose  of 
carrying  on  the  operations  of  the  federal  government. 

The  cases  to  which  I  have  referred,  decided  three  proposi- 
tions affecting  these  natipnal  banks: 

1st.  That  they  can  not  be  taxed  by  the  states. 

2d.  That  stocks  of  the  United  States  held  by  them,  and 
forming  a  part  or  the  whole  of  their  capital,  are  not  the  sub- 
ject of  state  taxation,  when  the  tax  is  imposed  on  their  capi- 
tal at  its  market  value. 

3d.  That  the  stocks  of  the  United  States,  when  held  by 
them  otherwise  than  as  capital,  are  not  taxable  by  the  states. 

In  the  case  before  us,  the  tax  is  not  on » the  bank  or  its 
capital,  nor  is  it,  eo  nomine^  on  stocks  of  any  kind;  hut  ia 
upon  the  stockholder  for  the  stock  held  by  him  in  such  bank. 
The  defendants'  counsel  insist  that  it  is  immaterial  in  what 
form  the  tax  is  levied ;  it  is  in  fact  upon  the  property  of  the 
bank,  and  that  property  consists  of  United  States  stocks,  and 
these  stocks  are  not  subject  to  be  taxed  for  any  state  or  mu- 
nicipal purposes.  If  this  proposition  is  correct,  the  conclu- 
sion drawn  from  it  would  be  unquestionably  sound.  But  I 
am  quite  clear  that  it  is  unsound,  and  that  a  tax  on  the 
stockholder  for  the  stock  held  by  him  in  one  of  these  banks, 
is  a  legitimate  and  proper  subject  of  state  or  municipal  tax- 
ation. 

When  one  of  these  institutions  is  created,  a  subscriber  for 
its  stock  pays  over  his  money  and  receives  in  return  a  certifi- 
cate that  he  is  a  stockholder  in  said  bank^  and  is  entitled  tc 
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an  interest  in  it  equal  to  the  number  of  shares  for  which  he 
subscribes ;  that  is  to  say,  that  he  is  entitled  to  a  share  of  its 
earnings,  and  in  case  of  dissolution,  to  a  share  of  its  property 
or  its  proceeds  in  the  proportion  that  the  number  of  shares 
held  by  him  bears  to  the  whole  number  of  shares  into  which 
the  capital  was  divided.  In  other  words,  a  legal  being  has 
been  created,  to  whom  he  has  paid  his  money,  and  from  whom 
he  has  received  in  payment  therefor  a  certificate  entitling  him 
to  a  share  of  the  property  of  such  being,  or  body,  in  propor- 
tion to  the  amount  paid.  This  legal  entity  is,  after  the  pay^ 
ment  of  the  money  to  it,  the  lawful  owner  of  it,  and  can 
dispose  of  the  same  at  its  own  pleasure.  The  subscriber  has 
no  longer  a  particle  of  legal  interest  in  the  money  thus  paid, 
and  is  not  for  any  purpose  to  be  deemed  the  owner  of  it.  He 
is  the  owner  of  the  shares  of  stock,  and  these  shares  are  de- 
clared by  the  12th  section  of  the  act  of  1863  to  be  personal 
property.  This  personal  property  the  subscriber  has  pur- 
chased with  his  money,  and  it  is  the  representative  of  the 
money,  or  of  so  much  thereof  as  the  assets  of  the  bank  may 
be  able  to  pay.  This  is  the  intrinsic  value  of  the  stock.  The 
market  value  m^y  be  more  or  less,  depending  on  the  demand 
for  it,  which  is  to  some  extent  regulated  by  the  confidence 
the  public  may  have  in  its  management,  and  on  the  value  of 
money. 

In  the  stock  held  by  its  stockholders,  the  bank,  the  corpo- 
ration itself,  has  no  legal  interest  whatever.  Burthens  im- 
posed on  the  stock  do  not  affect  the  bank  or  its  resources. 
It  the  stock  is  seized  by  the  state,  or  other  authority,  for  debts 
due  from  the  stockholder,  and  confiscated,  or  otherwise  dis- 
posed of,  the  bank  is  not  injured,  or  its  ability  to  do  business 
impaired  to  the  extent  of  a  penny.  A  tax,  therefore,  on  the 
stockholder,  for  the  stock  held  by  him  in  a  national  bank,  is 
not  a  tax  on  the  bank,  nor  on  its  property,  but  is  upon 
property  held  and  owned  by  the  stockholder  only,  and  in 
which  the  bank  has  no  manner  of  interest.  In  thus  holding, 
we  but  reaffirm  the  views  of  Chief  Justice  Marshall. 
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In  McCulloeh  y.  The  State  of  Maryland^  after  assigning 
his  reason  for  holding  that  the  state  could  not  impose  a  tax 
on  the  Bank  of  the  United  States,  he  says  ;  "  This  opinion 
does  not  deprive  the  states  of  any  resources  which  they  origi- 
nally possessed.  It  does  not  extend  to  a  tax  paid  hy  the 
real  property  of  the  hank  in  common  with  the  other  real 
property  within  the, state;  nor  to  a  tax  imposed  Ofi  the 
interest  which  the  citizens  of  Maryland  may  hold  in  the  in- 
stitution in  common  with  other  property  of  the  same  descrip" 
t}on  throughout  the  state." 

In  the  case  of  Bulow  v.  The  City  Council  of  Charleston^ 
(1  Nott  and  3IcCord,  527,)  it  was  held  that  stock  in  the 
Bank  of  the  United  States  in  the  hands  of  individuals,  may 
constitutionally  be  taxed  by  a  state.  (See  also  the  same 
poiTitj  State  V.  Collector,  2  Bailey^  654.)  I  am  not  aware 
that  it  has  been  held  in  any  of  the  states  that  stocks  held  by 
citizens  in  the  Bank  of  the  United  States  was  not  subject  to 
taxation  by  the  states ;  and  if  the  stock  of  that  bank  was 
taxable,  it  follows  that  the  stock  of  the  national  banks  brought 
into  being  by  the  same  powei^s,  and  for  the  same  purposes, 
must  also  be  taxable. 

The  defendant's  counsel  has  argued  with  some  earnestness 
that  if  the  power  to  tax  these  banks,  or  the  stocks  of  the  United 
States  held  by  them,  or  others,  was  withheld  because  the 
state  might  by  that  means  destroy  the  banks,  and  impair  the 
credit  of  the  govertfment,  as  a  borrower  of  paoney,  thus  inter- 
fering with,  if  not  abrogating  the  powers  conferred  by  the 
constitution  on  the  federal  government,  the  same  results  are 
allowed  by  permitting  the  states  to  tax  the  holder  of  stock 
in  these  banks,  for  the  stocks  held  by  them  ;  that  when  the 
power  to  tax  is  conceded  to  be  in  a  state,  the  amount  which 
shall  be  collected  rests  wholly  in  its  discretion.  It  may  there- 
fore impose  on  the  stockholder  such  oppressive  taxation  as 
to  compel  the  winding  up  of  all  this  class  of  banks  in  the 
states. 

Vol.  XLIIL  36^ 


562  CASES  IN  THE  SUPREME  COUET. 

City  of  Utica  9,  Charchill. 

It  mnst  be  conceded  that  this  injostice,  this  gross  abuse  of 
power^  and  disregard  of  the  rights  of  the  federal  government, 
may  be  committed ;  but  if  the  power  and  jurisdiction  of  the 
states  are  to  be  r^ulated  by,  or  made  to  depend  upon  the 
liability  of  such  rights  and  jurisdiction  to  be  abused,  or  to  be 
exercised  to  the  prejudice  of  the  United  States,  they  would 
very  soon  be  deprived  of  all  power  ;  because  there  is  scarcely 
a  power  vested  in  the  states  which  may  not  in  some  way,  and 
at  some  time  be  wielded  against  the  general  government.  In 
the  exercise  of  the  taxing  power  the  state  may  take  from  the 
citizen  all,  or  so  much  of  his  property  as  to  disable  him  from 
paying  taxes  assessed  by  the  federal  government ;  but  who 
would  venture  to  deny  this  power  to  the  state  because  of  the 
possibility  that  it  might  be  abused  ?  The  powers  of  govern- 
ment must  be  vested  in  some  man  or  body  of  men,  and  it  must 
be  done  notwithstanding  the  known  and  uniform  tendency  of 
those  clothed  with  power  to  abuse  it.  All  arguments  rest- 
ing on  this  tendency  to  abuse  power  must  be  addressed  to 
those  who  grant  it,  not  to  the  judiciaiy,  whose  province  it  is 
to  decide  whether  the  powers  conferred  have  been  lawfully 
exercised. 

It  is  true  that  in  a  case,  of  doubt  as  to  whether  the  con- 
stitution or  law  confers  power  in  a  given  case,  it  is  right  to 
take  into  consideration  the  mischiefs  which  may  result  from 
giving  or  withholding  it.  But  this  is  done  only  for  the  pur- 
pose of  arriving  at  the  intention  of  those  who  made  the  con- 
stitution or  law ;  as  it  is  reasonable  to  presume  that  a  power 
would  not  be  granted  which  would  be  productive  of  great 
evils,  nor  withheld  if  it  would  be  productive  of  great  good, 
if  fairly  within  the  purposes  and  objects  for  which  the  power 
was  intended  to  be  wielded. 

If  a  state  should,  in  disregard  of  its  duty  to  its  citizens, 
or  the  federal  government,  impose  on  banks  created  by  that 
government,  greater  taxes  than  it  imposes  on  those  created 
by  its  own  laws,  with  the  intent  of  thereby  driving  out  or 
embarrassing  the  general  jy vemment,  I  can  not  doubt  but 
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that  the  courts  would  correct  the  abuse.  But  whether  the 
courts  hare  such  a  power  or  not  is  not  very  important ;  it  is 
enough  to  know  thart  the  mere  liability  to  abuse  the  right  to 
tax  the  stockholders  of  these  national  banks  is  no  reason  why 
the  power  to  tax  them  should  be  denied  or  withheld. 

I  am  therefore  of  the  opinion  that  the  stockholders  in  the 
Second  National  Bank  of  Utica  are  liable  to  be  taxed  for 
state  or  municipal  purposes  under  the  laws  of  the  state. 

I  now  come  to  the  next  and  only  remaining  question  of 
any  importance  in  the  case,  and  it  is^  whether  these  stock- 
holders being  taxable,  they  can  be  lawfully  taxed  in  the  first 
ward  of  the  city  of  Utica  where  the  bank  is  located,  not- 
withstanding their  residences  may  be  in  other  towns  or  in 
other  states.  The  proviso  in  the  41st  section  of  the  act  of 
1864,  declared  that  the  stockholders  in  these  banks  are  tax- 
able at  the-  place  where  the  bank  is  located,  and  not  else- 
where. If  the  power  to  tax  is  derived  from  this  clause  of 
the  statute,  then  the  defendants  are  properly  taxed ;  but  if 
congress  has  no  power  over  the  subject  of  taxation  by  the 
state,  then  the  liability  must  be  determined  by  the  state  law, 
and  not  by  the  act  of  congress. 

The  power  to  tax  is  an  attribute  of  sovereignty,  and  the 
constitution  of  the  United  States  out  of  the  way,  is  absolute 
in  the  states.  The  power  is  however  limited  by  the  consti- 
tution, so  as  to  prevent  the  states  from  interfering  with  the 
lawful  exercise  by  the  federal  government  of  the  powers  con- 
ferred on  it  by  that  instrument.  The  supreme  court  of  the 
United  States  in  the  cases  cited,  puts  its  decisions  that  the 
states  can  not  tax  the  agencies  used  by  the  general  government 
in  the  exercise  of  its  functions,  solely  on  the  ground  that 
the  exercise  of  such  power  is  forbidden  by  the  constitution. 
It  can  not  require  argument  to  demonstrate  that  when  the 
constitution  of  the  United  States  forbids  the  exercise  of  a 
power  by  the  states,  or  exempts  certain  subjects  firom  the 
operation  of  state  law,  congrera  can  not  grant  to  the  stat^ 
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any  such  power,  or  release  the  subject  from  the  operation  of 
the  prohibition,  unless  expressly  authorized  so  to  do. 

The  constitution  permits  congress  giving  to  the  states  ita 
consent  for  them  to  levy  imposts  or  duties  on  imports,  or  of 
tonnage,  or  to  keep  troops  and  ships  of  war  in  time  of  peace, 
or  to  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  to  engage  in  war ;  but  be- 
yond these  congress  has  no  authority  to  surrender  any  power 
conferred  on  any  department  of  the  government.  If  such  a 
power  existed,  congress  might  utterly  abolish  the  govern- 
ment of  the  United  States.  If  it  can  yield  one  power,  it 
can  all.  If  the  states  can  be  released  from  the  prohibition 
to  exercise  one  power,  they  may  be  from  all,  and  thus  a  dis- 
solution of  the  Union  be  successfully  accomplished  without 
resort  to  ordinances  of  secession,  and  without  the  shedding 
of  blood. 

Sec.  8  of  the  1st  article  of  the  constitution  has  seventeen 
subdivisions,  each  one  of  which  contains  a  grant  of  one  or  more 
powers  to  congress,  all  of  which  are  to  be  exercised  exclu- 
sively by  it,  except  the  few  cases  already  mentioned,in  which  the 
states  may,  by  consent  of  congress,  exercise  the  same.  Among 
these  powers  exclusively  vested  in  congress,  are  borrowing 
money  on  the  credit  of  the  United  States,  coining  money, 
and  declaring  war,  and  raising  armies  and  navies.  The  sur- 
render of  any  of  these  powers  to  the  states  would  inevitably 
destroy  the  government.  The  inability  to  borrow  money, 
declare  war,  raise  armies  and  navies,  would  leave  it  utterly 
helpless  and  at  the  mercy  of  its  domestic  and  foreign  enemies. 
A  government  without  these  powers  would  be  as  useless  and 
as  helpless  as  a  human  being  without  -brains  or  muscles. 
Those  who  brought  into  being  the  federal  government,  never 
intended  to  give  life  to  so  useless  a  thing  as  government 
without  power  to  support  or  defend  itself.  Yet  this 
was  precisely  the  result  of  their  labors,  if  congress  is  at 
liberty  to  surrender  the  powers  with  which  it  was  clothed  to 
any  or  all  of  the  states. 
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By  the  tenth  section  of  the  same  article,  the  states  are  ex- 
pressly forbidden  to  enter  into  any  treaty,  alliance  or  confed- 
eration, grant  letters  of  marque  and  reprisal,  coin  money, 
emit  bills  of  credit,  make  anything  but  gold  and  silver  coin  a 
legal  tender  in  payment  of  debts,  pass  any  bill  of  attainder 
or  es  post  facto  law,  or  law  impairing  the  obligations  of  con- 
tracts, or  grant  any  title  of  nobility.  That  it  was  the  inten- 
tion to  take  away  from  the  states  these  powers  in  every 
contingency,  is  manifest  not  only  in  the  language  of  the  sec- 
tion itself,  but  still  more  clearly  by  the  subsequent  clause 
which  enumerates  the  powers  the  states  may  exersise  by 
and  with  the  consent  of  congress. 

If  then  the  tax  in  question  was  a  tax  on  the  bank  or  on 
the  stocks  of  the  United  States,  the  authority  given  by  the 
proviso  to  tax  them  would  be  of  no  validity.  Congress  pos- 
sesses no  power  to  confer  on  the  states  any  such  authority. 
But  the  tax  is  not  on  the  bank  or  on  the  stocks  held  by  it, 
but  it  is  on  the  personal  property  purchased  by  the  stock- 
holders, and  which  is  as  I  have  shown,  the  subject  of  state 
taxation,  and  it  is  not  and  never  was  within  the  powers  of 
congress  to  relieve  such  property  from  the  obligation  to  pay' 
its  full  share  of  the  public  burthen.   * 

As  the  state  does  not  acquire  its  right  to  tax  the  holder  of 
the  stock  in  question  from  or  under  the  act  of  congress,  that' 
act  can  have  no  influence  in  regulating  the  place  or  manner 
of  imposing  the  tax.  It  has  no  more  control  over  the  sub-* 
ject  of  the  tax  than  if  it  had  been  passed  by  the  parliament 
of  Great  Britain. 

It  is  argued  with  some  plausibility,  that  conceding  congress 
may  not  have  the  pbwer  to  confer  on  the  states  the  right  to 
tax  the  stockholdei-s  of  these  banks,  yet  it  has  the  power  to 
impose  such  conditions  on  the  banks  created  by  its  authority 
as  it  deems  proper,  and  as  by  the  law  creating  these  institu- 
tions it  is  made  their  duty  to  submit  to  state  legislation, 
the  same  end,  to  wit,  the  payment  of  taxes,  is  attained,  that 
would  be  attained  if  congress  had  the  right  to  permit  such 
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taxation.  Admitting  the  proposition  that  congress  can  iia« 
pose  the  payment  of  the  state  taxes  as  a  continuance  of  the 
right  to  exercise  corporate  functions,  it  does  not  follow  that 
the  payment  of  taxes  is  thereby  secured  to  the  states.  The 
act  of  congress  imposes  no  penalty  on  either  the  banks  or 
these  stockholders  for  a  refusal  to  submit  to  state  taxation. 
Whatever  forfeiture  may  be  impliedly  incurred,  must  be  en- 
forced in  the  United  States  courts,  and  thus  the  states  would 
be  left  to  such  remedies  as  those  courts,  in  the  exercise  of  a 
very  limited  jurisdiction  over  corporations,  may  be  at  liberty 
to  declare  and  enforce,  in  the  absence  of  all  l^slation  on  the 
subject.  Again,  the  penalty,  to  be  effective,  must  be  imposed 
on  the  corporation.  But  the  taxation  to  which  the  proviso 
under  consideration  refers,  is  to  be  upon  the  stockholders. 
To  hold  the  corporation  responsible  for  the  misconduct  of  its 
stockholders,  in  reference  to  matters  entirely  unconnected 
with  the  corporation,  would  be  equally  unjust  and  absurd. 
Ho  such  thing  was  contemplated  by  the  framers  of  the  act. 
They  supposed  they  had  the  power  to  authorize  the  states  to 
impose  taxes  on  the  banks  created  by  the  act,  and  that  with-* 
out  such  authority  the  states  would  be  incapable  of  so  doing. 
Conceding  the  power  to^  regulate  the  banks  created  by  con- 
gress, and  to  impose  whatever  condition  should  be  deemed 
proper,  it  is  quite  clear  that  the  act  of  congress  has  failed  to 
impose  on  the  banks  the  obligation  to  pay  taxes  to  the  states, 
and  that  it  has  not  attempted  to  make  them  responsible  for 
the  acts,  or  the  n^lect  of  these  stockholders,  in  relation  to 
state  taxation  on  them  as  such  stockholders. 

The  laws  of  our  own  state,  not  the  laws  of  congress,  must 
furnish  us  with  the  guide  by  which  to  ascertain  whether  the 
stocks  of  these  banks  can  be  taxed,  and  the  place  and  man- 
ner of  taxing  thent  The  first  section  of  our  tax  law,  (1 B.  S, 
Bih  ecL  905,)  declares  that  all  land,  and  all  personal  estate 
within  this  state,  whether  owned  by  individuals  or  by  corpo- 
rations, shall  be  liable  to  taxation,  subject  to  the  exemptions 
thereafter  specified.    The  stock  of  the  national  banks  ta  per'^ 
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$onal  properiy,  and  therefore  taxable.  By  the  fifth  seettOD 
cf  the  same  statate,  all  property^  real  or  personal,  exempted 
from  taxation  by  the  constitution  of  this  state  or  nnder  the 
constitution  of  the  United  States,  is  exempt  from  taxation.  * 

I  have  attempted  to  show  that  the  stock  in  question  is  no€ 
exeiQpt  by  the  constitution  of  the  United  States,  and  if  not 
thus  exempt,  it  is  not  exempted  by  any  other  proTision  of 
our  statutes,  unless  it  be  by  section  14  of  the  tax  laws.  That 
section  is  in  these  words  :  "  The  owner  or  holder  of  stock 
in  any  Incorporated  company  liable  to  ttxosation  on  its  capi* 
taly  shall  not  be  taxed  as  an  individual  for  such  stocf 

This  provision  was  intended  to  prevent  double  taxation  ; 
first  on  the  capital,  against  the  bank,  and  next  on  the  stock, 
against  the  stockholders.  The  capital  and  the  stock,  although 
distinct  species  of  property,  are  both  represented  by  the  same 
amount  of  money  or  property.  When  a  bank  is  incorpo- 
rated with  a  capital  of  $100,000,  and  that  capital  is  paid,  it 
represents  $100,000,  and  the  stock  issued  represents  another 
$100,000;  yet  there  is  in  fact  but  one  sum  of  $100,000  that 
ought  to  be  taxed.  It  is  just,  therefore,  to  exempt  the  stock* 
holder  if  the  capital  is  taxed,  and  to  exempt  the  capital  if  the 
stockholder  is  taxed. 

When  foreign  corporations  immigrate  into  the  state,  or  are 
created  here  by  competent  authority,  other  than  the  state 
itself,  and  transact  business  here,  the  legislature  may  tax  them 
in  whatever  way  it  deems  best,  if  they  are  not  exempt  from 
taxation,  and  all  such  corporations  are  liable  unless  exempt 
by  the  constitution  of  the  United  States.  As  the  national 
banks  can  not  be  taxed  by  the  state,  the  contingency  has 
happened,  which  subjects  the  stockholders  to  taxation  under 
the  fourteenth  Section  above  cited. 

But  the  fourteenth  section  was  intended  to  apply  only  to 
to  domestic  oorporationB,  as  they  or  their  stockholders  are 
subject  to  taxation  at  the  w^l  of  the  legislature. 

In  the  case  of  foreign  corporations,  they  can  only  be  taxed 
on  so  much  of  their  capital  or  property  as  is  actually  em« 
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ployed  in  their  busi&ess  ia  this  state.  The  stock  held  by  a 
citizen  of  this  state  in  a  foreign  corporation  is  doubtless  lia- 
ble to  be  taxed  as  a  part  of  his  personal  estate,  independent 
wholly  of  the  fact  whether  the  capital  of  the  corporation  was, 
or  was  not|  subject  to  be  taxed  on  its  capital. 

The  defendants  being  liable  to  taxation  for  the  stock  )ield 
by  them  in  the  bank,  the  next,  and  only  remaining  question 
Ib  whether  they  are  liable  to  be  taxed  in  the  first  ward  of  the 
city  of  Utica,  and  it  seems  to  me,  that  it  is  clear  that  such 
of  them  as  do  not  reside  in  that  ward  are  not  liable  to  be 
taxed  there.  Section  fifth,  article  first,  title  second  of  the 
statute  regulating  taxation  (1  B.  S.  5th  ed.  908)  declares 
that  every  person  shall  be  "  assessed  in  the  town  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  per- 
sonal estate  owned  by  him."  None  of  these  defendants  ex- 
cept OhurchiU  resided  in  the  first  ward,  and  they  were  not 
therefore  liable  to  be  assessed  there. 

The  assessors  had  no  jurisdiction  to  assess  any  person  in 
that  ward,  not  a  resident  of  it,  and  the  assessment  is  conse- 
quently void.  (Vide  The  People  v.  The  Supervisors  of 
Chenango,  11  N,  Y.  Rep,  563.  Mygatt  v.  Washburn^  15 
id.  316.) 

This  disposes  of  the  case,  as  against  all  the  defendants  but 
Churchill.  As  to  him,  I  think  the  assesment  is,  in  form,  ir-. 
regular,  but  not  void.  The  assessors  were  bound  to  put  the 
whole  assessed  valuation  of  his  personal  estate  into  one  col- 
umn of  the  roll.  They  had  no  right  to  separate  it  into  parcels, 
and  place  his  name  on  the  roll  as  many  times  as  there  were 
parcels.  Such  a  mode  of  assessment  might  operate  as  a  sur- 
prise, and  as  a  fraud  on  him.  But  while  such  a  mode  of 
assessment  is  quite  irregular  and  improper,  it  is  not  utterly 
void,  so  that  such  irregularity  does  not  constitute  a  de* 
fense  to  the  action. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff  is  entitled 
to  judgment  against  Churchill,  for  the  amount  of  tax  assess- 
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ed  against  him,  as  a  stockholder  in  said  bank,  v^ith  costs  ; 
and  the  other  defendants  are  entitled  to  judgment  dismissing 
the  complaint  as  to  them  "with  costs. 

Judgment  accordingly. 

.  [jBFFBSSoir  Spkoial  TERiff,  March  21, 1865.    3£uUm,  Justice.] 
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An  order  of  the  war  department,  touching  the  arrest  and  detention  of  deaert- 

•  ers,  and  specifying  the  persons  who  are  authorized  to  make  such  arrests, 
should  be  construed  striotly,  and  with  the  precise  limitations  which  it 
prescribes. 

Such  an  order  should  not  be  held  to  mean  that  the  persons  named  therein 
may  perform  the  special  duty  conferred,  as  they  might  some  others,  by 
procuration  or  delegated  authority. 

It  is  a  case  for  the  application  of  the  maxim  expreuio  uniua  est  exdmio  aUeriut. 

Giving  authority,  in  such  order,  to  sherifs  to  make  arrests,  will  not  authorize 
dtptity  sheriffi^  as  such,  to  arrest  deserters. 

Desertion  is  not  a  felony,  at  common  l^v. 

In  England,  the  whole  matter  of  desertion  is  the  subject  of  statutory  regu- 
lation ;  and  in  practice  the  jurisdiction  of  the  offense  is  there  wholly  con- 
fined to  the  military  courts. 

Such  is  the  rule  in  this  country.  And  except  in  military  law,  desertion  is 
legally  unknown  to  the  tribunals  of  this  country. 

The  extent  of  the  right  of  a  citizen  to  arrest  another  is  when  a  felony  has 
been  committed  in  his  presence. 

A  court  can  never  be  asked  to  charge  upon  the  assumption  of  a  fact  not  only 
not  conceded,  but  which  the  testimony  strongly  tends  to  disprove. 

THE  complaint  contains  two  counts :  The  first  is  for  an 
assault  and^  battery  committed  on  the  22d  day  of  Janu- 
ary, 1863;  and  the  second  for  wrongfully  and  maliciously 
imprisoning  and  assaulting,  &c.  the  plaintiff  the  same  day. 
The  defendant  answers  the  complaint  and  alleges  that  the 
plaintiff  was  a  deserter  from  the  military  service  of  the 
United  States,  and  that  the  defendant  was  a  deputy  sheriff, 
and  under  and  by  virtue  of  an  order  issued  by  the  president 
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of  the  United  States,  through  the  secretary  of  imr,  he  8r« 
rested  him  as  a  deserter;  and  that  while  he  had  him  so 
arrested  and  he  was  in  the  discharge  of  his  duty  as  sach 
deputy  sheriff,  the  plaintiff  assaulted  him,  and  that  he  then 
arrested  and  held  him  for  the  assault  upon  him  as  a  public 
officer;  and  that  such  arrests  of  the  plaintiff  constitute  the 
same  assaults,  &c.  complained  of  in  the  complaint  The 
trial  took  place  at  the  adjourned  Herkimer  circuit,  before 
Hon.  Henbt  a.  Fostsb,  and  a  jury,  in  January,  1864 

The  defendant,  so  far  as  he  was  permitted,  gave  his  ver- 
sion of  the  various  arrests,  and  attempted  to  justify  them 
under  the  allied  order  of  the  war  department. 

This  order  was  ''General  Orders  No.  92,"  dated  ''War  De- 
partment, Washington  city,  July  31, 1862.^'  The  last  para- 
graph of  the  order  was  as  follows:  "The  United  States 
marshals  in  the  respective  districts,  the  mayor  and  chief  of 
police  of  any  town  or  city,  the  sheriffs  of  the  respective  coun- 
ties in  each  state,  all  post-masters  and  justices  of  the  peace, 
are  authorized  to  act  as  special  provost  marshals  to  arrest 
any  officer  or  private  soldier,  fit  for  duty,  who  may  be  found 
absent  from  his  command  without  just  cause,  and  convey" 
him  to  the  nearest  military  post  or  depot.  The  transporta- 
tion, reasonable  expenses  of  this  duty,  and  five  dollars,  will 
be  paid  for  each  officer  or  private  so  arrested  and  delivered." 

Bo8coe  Conkltngy  for  the  plaintift 

B.  Early  for  the  defendant. 

Bacok,  J.  There  is  no  complaint  in  this  case  that  the- 
amount  of  the  verdict  is  excessive,  or  that  it  was  without 
sufficient  evidence  to  support  it  This  could  not  well  be  said, 
because  if  the  jury  believed,  as  they  had  a  right  to  believe, 
the  testimony  of  the  plaintiff,  the  case  was  one  of  great  out-^ 
rage  and  violence  and  gross  indignity  perpetrated  on  the  per- 
eoa  of  the  plaintiff.    This  cause  is  before  us  purely  upon  the 
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esoeptions  taken  by  the  defendant's  coansel  upon  the  rulings 
in  the  coarse  of  the  trial  and  upon  the  request  and  refusal  to 
charge  at  the  close  of  the  evidence.  It  may  be  remarked 
here  that  the  several  propositions  in  the  chai^  itself,  to 
which  exceptions  are  noted,  are,  with  one  or  two  exceptions, 
but  re«-statements  of  propositions  which  had  already  been 
ruled,  and  wliich  had  been  substantially  disposed  of  by  the 
refusals  to  charge  as  requested  by  the  defendant's  counsel. 
Indeed  I  think  the  only  propositions  which  had  not  before 
been  announced  were,  that  it  had  not  been  established  that 
the  plaintiff  was  a  deserter  at  any  time,  and  that  it  prima 
facie  appeared  that  he  was  not  a  deserter  at  the  time  of  the 
arrest  in  question.  Now  the  only  thing  that  was  material 
was  whether  or  not  the  plaintiff  was  a  deserter  at  the  time 
of  the  third  arrest,  for  the  abuse  in  respect  to  which  this 
action  is  brought.  The  defendant's  counsel  argued  that 
there  was  proof  enough  to  go  to  the  jury  that  the  plaintiff 
was  a  deserter  both  at  the  time  of  the  first  and  second  arrests. 
Granting  this  to  be  so,  that  point  is  entirely  immaterial ;  for, 
unless  the  fact  is  established  or  proof  enough  be  given  to 
warrant  the  jury  in  finding  that  the  plaintiff  was  a  deserter 
at  the  time  the  alleged  outrage  was  committed,  the  justifica- 
tion of  the  defendant  must  fail.  But  not  only  does  the 
proof  of  the  defendant  come  short  of  establishing  this,  or 
raising  a  reasonable  presumption  of  the  fact,  the  statement 
of  the  court  that  it  prima  facie  appeared  that  the  plaintiff 
was  not  a  deserter  at  that  time,  is,  in  my  judgment,  entirely 
sustained.  The  plaintiff,  at  the  time  of  his  arrest,  held  a 
sick  leave  of  absence  issued  by  the  surgeon  in  charge  of  the 
hospital  at  Albany.  The  paper  was  proved  to  have  been  ex- 
ecuted by  the  surgeon  in  charge  of  the  hospital,  and  its 
authenticity  was  not  questioned  by  the  defendant.  He  only 
doubted  whether  it  was  a  furlough  because  certain  blanks  in 
it  were  not  filled  up.  The  circumstances  under  which,  and 
the  persons  by  whom,  these  leaves  of  absence  shall  be  gprant- 
ed,  are  purely  matters  of  regulation  by  the  war  department. 
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and  we  are  not  to  assume  that  the  surgeon  in  charge  of  the 
hospital  would  undertake  to  execute  a  power  which  he  did 
not  possess.  As  regards  third  persons  it  must  be  deemed 
sufficient,  and  even  against  the  government  it  would  doubt- 
less protect  the  holder  from  the  penalties  attached  to  deser- 
tion. The  proposition  then  was  correct  that  prima  facie  it 
was  established  that  the  plaintiff  was  not  a  deserter  at  the 
time  in  question,  and  the  arrest  and  subsequent  detention 
were  wholly  illegal  and  unauthorized ;  and  if  so,  it  is  rather 
difficult  to  see  how  the  defendant  was  harmed  by  the  rulings 
upon  the  legal  propositions  stated  by  him,  or  would  be  bene- 
fitted if  we  should  hold  that  the  judge  possibly  erred  in  this 
part  of  his  charge. 

It  should  be  added,  further,  in  respect  to  some  of  the  ex- 
ceptions taken  in  the  course  of  the  trial  touching  certain  offers 
and  exclusions  of  evidence,  that  the  defendant  was  allowed 
to  swear  upon  the  trial,  that  he  believed  the  plaintiff  was  a 
deserter ;  that  he  believed  he  had  a  right  to  arrest  him ;  that 
he  had  seen  orders  and  hand  bills  respecting  deserters,  and 
that  he  had  acted  in  entire  good  faith.  This  being  so,  some 
of  the  rulings  on  the  trial  were  quite  immaterial,  since  the 
only  object  of  the  evidence  would  be  to  show  that  the  defend- 
ant acted  on  what  he  supposed  to  be  reasonable  grounds  of 
suspicion,  and  in  good  faith,  and  he  had  the  full  benefit  of 
all  such  presumptions  with  the  jury.  It  was  therefore  im- 
material to  show  the  fact  that  the  defendant  had  been  informed 
that  the  plaintiff  'was  a  deserter  before  he  returned  home ; 
and  it  was  not  only  immaterial,  but  incompetent,  within  any 
rule  of  evidence,  to  allow  the  defendant  to  show  that  one' 
post  master  had  told  him  (the  defendant)  that  another  post 
master  had  informed  the  witness  that  the  plaintiff  was  a  de- 
serter, and  requested  that  the  arrest  might  be  made.  The 
same  remark  applies  to  the  offer  to  show  that  the  sheriff  had 
given  the  defendant  a  general  injunction  to  arrest  deserters. 
The  sheriff  had  no  authority  to  give  any  such  instructions ; 
but  if  relevant  at  all,  it  was  only  as  bearing  upon  the  good 
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faith  of  the  defendant,  and  this  he  was  allowed  to  testify  to 
in  the  broadest  terms,  and  to  state,  in  substance,  the  grounds 
upon  which  it  was  founded. 

This  is  all  that  need  to  be  said  in  respect  to  the  exceptions 
taken  in  the  course  of  the  trial,  save  the  one  at  folio  G5,  where 
the  court  excluded  the  order  of  the  war  department  touching 
the  arrest  and  detention  of  deserters.  The  only  material  por- 
tion of  the  order  was  that  embraced  in  the  fifth  section, 
which  designates  what  parties  are  clothed  by  the  department 
with  the  functions  of  special  provost  marshals,  and  as  such, 
are  directed  to  arrest  any  officer  or  private  soldier  fit  for  duty 
who  is  absent  from  his  command  without  just  cause.  Now 
the  defendant  had  been  allowed  to  put  in  evidence  the 
whole  of  this  fifth  section,  and  to  testify  in  respect  to  it 
The  order  was  therefore  substantially  in  the  case,  and 
the  defendant  had  the  full  benefit  of  all  the  supposed  immu- 
nity it  gave  him  before  the  jury.  The  order  was  excluded, 
not  on  the  ground  of  informality  in  form,  or  defect  of  proof 
of  its  genuineness.  It  was  excluded  as  incompetent,  that  ad« 
mitting  it  to  be  well  executed  and  sufficiently  authenticated, 
it  formed  no  defense  to  the  defendant  for  making  the  arrest. 

This  brings  us  to  the  discussion  of  the  only  exceptions  that 
are  of  any  importance  in  the  case ;  those  arising  on  the  re- 
quests and  refusals  to  charge,  if  indeed  they  are  important, 
because,  as  I  have  already  suggested,  if  the  proposition  is 
true  th&t  prima  facte  it  appeared  that  the  plaintiff  was  not  a 
deserter,  at  the  time  of  the  arrest,  then  no  order  of  the  war 
department,  even  if  addressed  directly  and  specifically  to  the 
defendant,  would  be  any  protection  to  him;  nor  would  a 
general  power  to  arrest  on  the  part  of  a  public  officer,  in  a 
case  of  felony,  constitute  a  defense.  The  first  and  third 
propositions,  to  wit,  that,  as  deputy  sherifi^,  the  defendant 
had  power  to  arrest  a  deserter,  and  that  any  citizen  has  power 
to  arrest  any  person  who  is  actually  a  deserter,  are  founded 
ah  a  petitio  principii.  They  assume  that  he  had  the  benefit 
of  the  order  of  the  war  department,  and  also  that  he  had 
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proved  the  very  fact  which,  the  defendant  had  failed  to  estah- 
lish,  and  which  was  necessary  to  his  defense,  and  the  con- 
verse of  which  the  plaintiff  had  established,  as  ruled  by  the 
court.  But  if  we  grant  all  that  is  necessary  for  the  defend- 
ant to  assume,  in  order  to  be  entitled  to  ask  the  court  to  rule 
as  law  the  propositions  thus  stated,  I  am  of  opinion  that 
neither  of  them  is  sound.  The  order  of  the  war  department, 
it  will  be  seen,  is  very  precise  and  specific  in  naming  the 
persons  who  are  authorized  to  make  these  arrests.  It  was  a 
large  power  to  impart,  and  very  likely  to  be  abused,  if  not 
carefully  guarded.  Certain  o£Scial  functionaries  are  there- 
fore selected  and  named,  and  they  are  the  mayor  and  chief 
of  police  of  any  city  or  town,  the  sheriffs  of  the  respective 
counties  in  each  state,  and  all  post  masters  and  justices  of 
the  peace.  The  order  should  be  construed  strictly,  and  with 
the  precise  limitations  which  it  prescribes.  It  can  not  mean 
that  these  parties  could  perform  this  special  duty  as  they 
might  some  others,  by  procuration  or  delegated  authority. 
It  is  a  case  for  the  application  of  the  maxim,  '^Expressio 
unius  eat  excluaio  alteritis"  and  a  deputy  sheriff  could  no 
more  perform  this  office  by  virtue  of  the  fact  that  he  was  a 
deputy  qualified  to  discharge  as  such  certain  other  duties, 
than  a  deputy  post  master  could  undertake  to  do  the  same 
thing  by  virtue  of  his  position  as  related  to  his  principal. 
The  order  therefore  did  not  reach  the  case,  and  conceding  its 
full  force  and  validity,  formed  no  protection  to  the  defendants 
The  third  proposition  which  the  defendant's  counsel  asked 
the  court  to  charge,  is  that  any  person  has  a  right  to  arrest 
an  actual  deserter,  and  the  reason  given  is  that  a  deserter  is  a 
felon,  and  therefore  any  citizen  has  the  right  to  make  -the 
arrest.  I  very  much  doubt  whether,  granting  Ihat  the  plain- 
tiff by  an  act  of  desertion  had  committed  a  felony,  the  other 
proposition  can  be  affirmed,  to  wit,  that  any  citizen  has  the 
right  to  make  an  arrest.  The  extent  of  the  right  of  a  citisen 
to  arrest  is  when  a  felony  is  committed  in  his  presence^ 
{Barb.  Cr.  Law,  477,)  and  this  can  hardly  be  assumed  to  be 


ONONDAGA— APRIL,  1865.  675 


Trask  v.  Payne. 


iueh  a  case.  Bat  the  proposition,  in  this  shape^  is  not  im« 
portanty  because  it  is  conceded  that  the  defendant  in  this 
case  was  a  public  oflGlcer,  and  he  can  undoubtedly  make  au 
arrest  even  upon  the  information  of  others,  where  a  felony 
has  been  actually  committed.  Was  the  act  of  desertion  then, 
assuming  that  it  existed  in  this  case,  a  felony  at  common  law, 
or  by  any  statute  rendering  the  offender  amenable  to  any 
civil  jurisdiction?  I  do  not  think  either  branch  of  this 
proposition,  which  is  affirmed  by  the  defendant's  counsel,  can 
be  maintained.  There  is  no  authority,  that  I  have  been 
able  to  find,  that  holds  desertion  to  be  a  felony  at  common 
law.  On  the  contrary,  Blackstone  states  (1  Com.  415,  PhU* 
ed.  1863)  that  in  England  an  annual  statute  is  passed  to 
punish  mutiny  and  desertion  and  other  military  offenses,  and 
committing  the  whole  matter  of  trial  and  of  punishment  to 
the  jurisdiction  and  discretion  of  courts  martial.  He  refers 
indeed,  to  what  he  calls  a  standing  law,  (18  Hen.  VI j  chap. 
9,)  which  makes  desertion,  in  time  of  war,  felony,  and  says 
the  offense  is  triable  before  a  jury  ;  but  he  is  careful  to  add, 
that  though  the  law  remains  in  force,  it  is  not  attended  to— 
in  other  words,  it  has  become  obsolete.  So  that  in  any  aspect 
the  whole  matter  of  desertion  in  England  is  the  subject  of 
statutory  regulation,  and  in  practice  the  jurisdiction  of  the 
offense  is  there  wholly  confined  to  the  military  courts.  And 
such  is  undoubtedly  the  mle  in  this  country.  The  fifth  ar- 
ticle of  the  amendments  to  the  constitution  of  the  United 
States  declares  that  <^  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime  unless  on  presentment 
or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the 
land  or  naval  forces  or  in  the  militia  when  in  actual  service  in 
time  of  war  of  public  danger.'^  This  provision  practically 
withdraws  the  entire  catalogue  of  military  offenses  from  the 
cognizance  of  the  civil  magistrate,  and  turns  over  the  whole 
subject  to  be  dealt  with  by  the  military  tribunals  ;  and,  ex- 
cept in  military  law,  desertion  is  legally  unknown  to  the 
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tribunals  of  this  country.  It  does  not  in  tbe.contemplatloa 
of  the  civil  law  reach  the  grade  of  a  misdemeanor,  and  no 
instance  is  known  in  which  this  alleged  offense  has  been  the 
subject  of  indictment  by  a  grand  jury,  or  of  trial  in  any  court 
of  civil  or  common  Ijaw  jurisdiction.  The  judge  was  right, 
therefore,  in  refusing  the  request  to  charge  as  contained  in  the 
third  proposition  of  the  defendant's  counsel. 

The  second  request  to  charge  can  not,  I  think,  be  sustain- 
ed as  a  legal  proposition  ;  but  the  court  was  right  in  refus- 
ing to  charge  it  in  the  terms  proposed,  because  it  proceeded 
upon  the  assumption  of  d  fact  which  did  not  exist,  or  which 
it  could  not  he  affirmed,  had  been  proved.  In  declaring  that 
the  defendant  was  justifiable  in  arresting  the  plaintiff  and 
holding  Kim  until  he  produced  his  furlough,  it  assumes  that 
the  plaintiff  contumaciously  refused  to  produce  the  furlough 
when  requested,  and  that  immediately  upon  its  production 
the  defendant  released  him  from  the  arrest.  The  testimony  of 
the  plaintiff  was,  that  on  the  occasion  of  his  arresjj,  he  sup- 
posed his  furlough  was  at  his  house  and  that  he  unexpected- 
ly found  it  in  his  pocket,  and  handed  it  to  the  defendant, 
yfho  read  it  and  pronounced  it  no  furlough,  and  subsequeutly  to 
this,  attempted  to  place  iron  hand  cuffs  upon  the  plaintiff, 
bound  his  Iiands  tightly  with  a  cord,  and  kept  him  in  that 
condition  for  many  hours,  leading  him  around  and  tying  him 
up  like  a  wild  animal.  The  defendant,  indeed,  attempts  to 
contradict  this,  and  while  not  denying  the  substantial  facts, 
pretends,  that  this  arrest  and  detention  was  for  an  alleged 
assault  upon  the  person  of  the  defendant.  The  jury  had  a 
right  to  disbelieve  this  version,  and  it  was  a  bold  proposition 
to  ask  the  court  to  charge  on  the  assumption  that  he  alone 
had  told  the  truth.  A  court  can  never  be  asked  to  charge 
upon  the  assumption  of  a  fact  not  only  not  conceded,  but 
which  the  testimony  strongly  tends  to  disprove.  The  re- 
quest was  entirely  too  broad,  and  was  therefore  properly 
refused. 
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Judgment  should  be  rendered  on  the  verdict  in  favor  of 
the  plaintiff. 

MuLLiN  and  Fostbb,  JJ.  concurred. 

MoBGAN  J.  dissented  from  the  proposition  that  desertion 
is  not  a  felony  at  common  law,  or  by  statute,  being  substan- 
tially so  declared  by  the  rules  and  articles  of  war ;  but  he 
concurred  in  the  result,  on  the  ground  that  the  plaintiff  was 
not  a  deserter  at  the  time  of  the  arrest  for  which  this  action 
was  brought 

Judgment  for  the  plaintiff. 

[OvoiTBAaA  OnrBBAL  Tbbv,  April  6, 1806.  MuRm,  Mergm,  Btwm  and  JW« 
<#r,  Jostioes.] 


SiTLLiVAN  Babcock,  Assignee,  vs.  Bobebt  L.  Dill,  im- 
pleaded with  Elijah  Weston. 

It  is  well  settled  that  an  agreement  by  a  creditor  with  a  third  person  to 
accept  less  than  bis  demand  in  satisfaction  of  it,  is  valid  and  may  be 
enforced. 

Where  the  father  of  an  insolvent  son  entered  Into  a  composition  agi'eement 
with  creditors  to  pay  them  forty  cents  on  a  dollar,  which  they  respecti? ely 
agreed  to  accept  in  satisfaction  of  their  debts;  Sdd  that  the  payment  of 
the  same  by  the  father  to  one  of  the  subscribing  creditors,  and  its  accept- 
ance by  the  latter,  was  a  satisfaction  of  the  entire  demand,  and  might  be 
pleaded  as  snch  by  the  son,  in  an  action  by  such  creditor  to  recover  the 
residue. 

The  agreement  contained  a  condition  that  the  same  was  to  to  be  void  unless 
all  the  creditors  signed  it.  It  uemB  that  a  breach  of  the  condition  would 
not  enable  the  creditor  to  maintain  an  action  to  recover  the  residue  with- 
out first  restoring  what  he  had  obtained  under  it. 

Nor  [it  «0MNf)  could  sudi  creditor  avoid  the  eSbct  of  the  satisfaction  by  show- 
ing that  the  principal  debtor  had  been  guilty  of  teudnlent  representatioof 
to  induce  creditors  to  become  parties  to  the  compromise.  Bat  if  the 
creditor  desires  to  rescind  in  such  case  and  prosecute  the  principal  debtor, 
he  must  rescind  in  fo/o;  and  restore  to  the  father  what  he  has  obtained  of 
him  under  the  agreement.    P«r  Moboajt,  J, 
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Where  a  third  person,  without  the  knowledge  of  the  father  or  son,  gave  hia 
own  note  on  behalf  of  the  son  to  one  of  the  creditors,  to  pay  an  additional 
ten  per  cent  to  induce  the  latter  to  sign  the  agreement;  Htid^  that  th« 
note  was  Toid,  and  did  not  impair  the  effect  of  the  compromise. 

The  Tolantary  payment  of  sach  note  by  the  son,  after  the  execution  of  the 
compromise  agreement,  although  with  knowledge  of  its  character,  is  not 
such  a  ratification  of  the  fraud  as  to  avoid  the  compromise.  Mulliit,  J. 
dissented. 

THIS  action  was  brought  to  recover  the  balance  of  a  judg- 
ment against  Robert  L.  Dill  and  Elijah  Weston,  entered 
up  in  the  supreme  court  on  their  confession,  January  19, 
1850,  for  $984.78  in  favor  of  Robinson  &  Brunson;  and 
which  the  plaintiflF  claimed  by  virtue  of  a  general  assignment 
made  by  Robinson  &  Brunson  to  him  in  December,  1859. 
The  complaint  admitted  payment  of  $491.64  October  7, 1853. 
Robert  L.  Dill  answered  and  claimed  that  the  judgment 
was  satisfied  by  means  of  a  compromise  which  his  father, 
Samuel  Dill,  had  entered  into  with  the  creditors  on  his  be- 
half, he  being  at  that  time  insolvent  and  wholly  unable  to  pay 
his  debts.  The  agreement  was  set  out  as  follows :  ^'Agree- 
ment made  this  7th  day  of  April,  1853,  between  Samuel 
Dill  of  Camillus,  Onondaga  county,  in  the  state  of  New 
York,  of  one  part,  and  others,  the  undersigned,  of  the  other 
part,  witnesseth :  That  the  said  Dill  agrees  to  and  with  the 
undersigned  parties  of  the  second  part,  severally  and  respec- 
tively, that  he  will,  within  six  months  from  the  date  hereof, 
pay  to  the  undersigned,  respectively,  forty  cents  on  a  dollar 
of  the  indebtedness  of  Robert  L.  Dill  of  Camillus  aforesaid 
to  them,  that  is  the  indebtedness  of  the  said  Robert  L.  Dill 
individually  or  jointly  with  another  or  others,  or  as  a  partner 
with  another  or  others ;  such  payment  to  be  made  to  parties 
of  the  second  part  respectively,  or  by  deposit  in  the  Bank 
of  Syracuse  in  said  county,  at  the  election  of  the  said  Sam- 
uel Dill.  The  said  party  of  the  second  part  severally  agree 
to  and  with  said  Samuel  Dill,  that  on  receiving  such  payment 
as  aforesaid,  from  said  Samuel  Dill,  they  will  cancel  and 
discharge  such  indebtedness  of  said  Robert  L.  Dill  to  them 
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respectively  to  the  fall  amount  of  such  indebtedness.  This 
agreement  is  to  be  void  and  of  no  force  or  effect  unless  all 
the  creditors  of  the  said  Bobert  L.  Dill^  as  aforesaid,  become 
parties  hereto  upon  the  terms  and  at  the  per  centage  afore- 
said/' It  was  then  alleged  that  all  the  creditors  became 
parties,  and  that  Samuel  Dill  paid  to  Bobinson  &  Brunson, 
on  their  aforesaid  judgment,  the  sum  of  forty  per  cent,  accord- 
ing to  the  terms  of  the  agreement,  and  that  the  same  was 
received  by  them  in  satisfaction  of  the  judgment. 

On  the  trial  at  the  Onondaga  circuit,  in  September,  1863, 
before  Justice  Mulun  and  a  jury,  it  appeared  that  Bobinson 
&  Brunson  had  become  parties  to  the  agreement  as  well  as 
others,  the  creditors  of  Bobert  L.  Dill ;  and  that  Samuel 
Dill  paid  to  them  the  forty  cents  on  a  dollar  upon  their 
judgment,  October  7,  1853,  and  thereupon  they  gave  a  re* 
ceipt  acknowledging  satisfaction  of  all  claims  and  demands 
against  Bobert.  Among  the  creditors,  the  name  of  John  D. 
Norton  was  subscribed  to  the  agreement ;  and  evidence  was 
produced  by  the  plaintiff  tending  to  show  that  one  A.  T. 
Van  Gaasbeck,  as  the  friend  of  Bobert  L.  Dill,  had  given 
him  his  own  note  for  ten  per  cent  of  his  indebtedness,  in 
addition  to  the  forty  per  cent,  to  induce  him  to  become  a 
party  to  the  agreement.  Xt  was  also  claimed  by  the  plaintiff 
that  there  were  several  creditors  who  had  not  signed  it ;  and 
evidence  was  also  given  tending  to  show  that  Bobert  L.  Dill 
paid  the  Van  Gaasbeck  note  in  the  following  November  or 
soon  after,  and  that  he  was  informed  prior  to  its  becoming 
due  that  such  a  note  had  been  given.  Bobert  L.  Dill  testi- 
fied that  he  did  not  propose,  suggest  or  authorize  Van  Gaas- 
beck to  give  Norton  such  a  note  or  any  thing  to  induce  him 
to  sign  the  compromise,  and  that  he  knew  nothing  about  it 
until  some  months  after.  Evidence  was  also  given  by  the 
plaintiff  tending  to  show  that  Bobert  L.  Dill  held  out  addi- 
tional inducements  to  one  Charles  Laud  to  become  a  party 
to  the  compromise.  The  judge  charged  the  jury  that  if  all 
the  creditors  of  Bobert  L.  Dill  signed  thei  agreement^  and 
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none  of  them  received  more  than  forty  per  cent,  the  plcdntiff 
was  not  entitled  to  recover.  That  if  the  giving  of  the  Van 
Gaasbeck  note  to  Norton  was  at  the  instance  of,  or  known 
iOf  either  Samuel  Dill  or  Bobert  L.  Dill,  or  was  paid  by 
either  of  them  before  the  compromise  agreement  was  con- 
anmmated,  it  was  a  ratification  of  the  act  of  Van  Gaasbeck 
and  vitiated  the  compromise.  The  judge'  farther  charged 
the  jury  that  if  the  note  to  Norton  was  given  by  Van  Gaas- 
beck without  the  knowledge  of  Bobert  or  his  father,  it  did 
not  constitute  a  breach  of  the  agreement,  or  vitiate  it  in  any 
manner.  The  judge  further  charged  the  jury,  that  if  the 
Van  Gaasbeck  note  was  paid  by  Bobert  L.  Dill  or  his  fstther, 
after  it  was  ascertained  for  what  it  was  given,  it  would  be  a 
ratification  of  the  act  of  Van  Gaasbeck  in  giving  it  and 
would  render  the  compromise  void.  The  counsel  for  the 
plaintiff  then  insisted  that  there  was  no  conflict  of  evidence 
as  to  the  payment  of  said  note  by  Samuel  or  Bobert  after  it 
was  ascertained  for  what  it  was  given ;  but  the  judge  refused 
so  to  hold  and  submitted  the  question  to  the  jury. 

The  plaintiff  excepted.  The  jury  found  a  verdict  for  the 
defendant.  The  plaintiff's  counsel  moved  the  court  for  a 
new  trial  upon  the  minutes,  which  was  denied ;  and  there- 
upon (the  defendant  having  pexfected  his  judgment)  the 
plaintiff  i&ade  a  case  and  exceptions  and  appealed  to  the 
general  term. 

J),  Pratt,  for  the  plaintiff.  I.  The  discharge  rests  on  the 
agreement  and  not  on  what  is  received,  for  the  right  of  action 
will  not  be  extinguished  unless  there  be  an  agreement  to  re- 
ceive the  thing  in  satisfaction.  (1  Saund.  PI  and  i!v.  23 
to  36.  3  Steph.  Com,  375.  1  OhtUy's  PL  613.  2  id.  924, 
1022.    7  Ad.  d  EL  134,) 

II.  It  was  not  necessary  that  there  should  be  any  offer  to 
return  the  amount  received,  in  order  to  sustain  the  action. 
(Durgin  v.  Irdand^  4  Kem.  322.  Lewis  v.  Jones,  AB.AC^ 
506.) 
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III.  It  was  necessary  for  the  defendant  to  prove  that  all 
his  creditors  had  become  parties  to  the  agreement  at  the 
rate  aforesaid.  (Durgtn  v.  Irelandj  supra.  Cooling  v. 
Noyesy  6  T.  B.  263.)  He  also  cited  2  GV-.,  M.  and  B.  432; 
5  Bing.  432 ;  2  21  B,  763,  and  11  Ad.  d  Ell.  1033. 

IV.  It  is  not  a  question  of  good  faith  on  the  part  of  Sam- 
uel Dill,  but  a  question  upon  the  performance  of  his  contract. 
John  D.  Norton,  a  creditor,  did  not  become  a  party  to  the 
agreement  at  the  rate  of  forty  per  cent,  and  it  is  not  material 
"whether  Samuel  Dill  knew  of  the  secret  arrangement  or  not. 
The  question  is,  did  he  perform  his  contract  ?  {Durgin  r. 
Ireland,  and  Cooling  v.  Noyes,  supra.) 

V.  Besides,  Samuel  Dill  by  paying  the  note  ratified  the 
act  of  Van  Gaasbeck  and  made  it  his  own.  (5  Hill^  107  to 
137.    4  Wend.  465.) 

.VI.  The  verdict  of  the  jury  was  clearly  against  evidence. 
The  judge  charged  the  jury  that  if  the  note  of  Van  Gaas- 
beck  was  paid  by  Robert  or  his  father,  after  it  was  known 
for  what  it  was  given,  it  would  be  a  ratification  of  the  act 
of  Van  Gaasbeck  and  would  render  the  compromise  void. 
The  rulings  of  the  judge  must  be  deemed  the  law  of  the 
case  for  the  jury.  Upon  this  question  there  was  no  conflict 
of  evidence. 

Wm.  J.  Hough,  for  the  defendant.  I.  When  a  stranger, 
out  of  his  own  means,  pays  a  creditor  part  of  his  demand, 
under  an  express  agreement  that  it  shall  be  received  in  full 
satisfaction,  the  creditor  can  not  afterwards  maintain  an 
action  for  the  remainder  of  the  demand.  {Ohitty  on  Cont. 
784.)  Payment  of  the  amount  agreed  upon  extinguishes 
the  debt.  (BusseU  v.  Bogers,  10  Wend.  473,  8,  9.  Felloto^ 
V.  Stevens,  24  id.  294,  297.  Brech  v.  Cole,  4  Sandf.  8.  O. 
Bep.  79.) 

II.  The  contract  is  no  longer  executory ;  it  is  executed,  and 
the  debt  is  barred  until  the  contract  is  rescinded.  (Chitty  on 
Oont.  784)    And  they  could  not  rescind  the  contract  and  at 
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the  same  time  retain  the  fruits  of  it.  {Moyer  y.  Shoemaker^ 
5  Barb.  319.  Voorhees  v.  Earl,  2  Hill,  288,  293.  Hogan 
v.  Weyer,  5  Hill,  390.  Maaaon  v.  Bovet,  1  Denio,  69,  74.) 
The  fact  that  Samuel  Dill,  or  Bobert  his  son^  learned  of  and 
paid  Van  Qaasbeck's  void  note,  after  the  agreement  was 
consummated,  does  not  aid  the  plaintiff.  {See  cases  ahove 
cited.) 

Morgan,  J.  In  the  yiew  I  take  of  this  case,  the  charge 
of  the  judge  was  quite  too  favorable  to  the  plaintiff.  The 
plaintiff  must  get  rid  of  the  compromise  either  upon  the 
ground  of  fraud,  or  upon  the  ground  of  strict  contract. 
The  jury  have  negatived  the  allegations  of  fraud,  and  I  see 
no  reason  to  disturb  their  verdict  upon  any  question  of  &ct, 
which  is  material  to  the  plaintiff's  case.  Doubtless  Bobert 
L.  Dill  knew  that  the  Van  Gaasbeck  note  was  given  to  in- 
duce Norton  to  become  a  party  to  the  compromise,  before  he 
paid  it.  The  evidence  plainly  shows  this ;  but  it  does  not 
show  that  he  knew  of  it  before  the  consummation  of  the 
agreement  by  Brunson  &  Bobinson  and  others.  His  subse- 
quent knowledge  and  payment  of  the  note  could  not  relate 
back  to,  and  vitiate,  the  compromise*  But  I  do  not  see  any 
grounds  disclosed  upon  the  trial  upon  which  the  plaintiff 
can  recover.  To  understand  this  case  properly,  it  is  necessary 
to  revert  to  the  condition  of  the  parties  at  the  time  of  the 
agrreement  by  Samuel  Dill  to  pay  forty  cents  on  a  dollar  of 
his  son's  indebtedness.  Bobert  L.  Dill,  his  son,  had  been 
unfortunate  in  business,  and  it  was  doubtless  the  object  of 
his  father  to  extricate  him  from  his  difficulties  and  set  him 
upon  his  feet  again.  He  therefore  agreed  in  writing  that  he 
would,  within  six  months  from  the  date  thereof,  pay  to  the 
creditors  severally  and  respectively  forty  cents  on  a  dollar  of 
their  respective  demands;  and  the  creditors  on  their  part, 
who  became  parties  to  the  agreement,  severally  agreed  that 
on  receiving  such  payment  from  Samuel  Dill  they  would 
cancel  and  discharge  such  indebtedness,  to  the  full  amount 
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Then  comes  the  clause  that  ^Hhis  agreement  is  to  be  void 
and  of  no  force  and  effect  unless  all  the  creditors  of  said 
Bobert  L.  Dill  become  parties  hereto  upon  the  terms  and 
tipon  the  percentage  aforesaid."  This  clause,  I  think^  was 
intended  for  the  protection  of  Samuel  Dill.  The  reason  is 
obvious.  Unless  he  could  induce  all  the  creditors  to  accept 
the  forty  cents,  he  would  not  have  accomplished  his  object ; 
and  the  old  gentleman  did  not  intend  to  pay  any  of  his  debts  « 
unless  he  could  pay  all  of  them,  and  thus  relieve  his  son 
from  further  embarrassment.  And  I  think  the  necessary 
import  of  the  transaction  is,  that  the  money  was  to  come 
from  the  old  gentleman  and  not  from  his  son.  It  was  there- 
fore a  special  contract  between  a  third  person  and  the  cred- 
itors of  the  debtor  to  accept  from  him  a  certain  sum  in  full 
of  their  demands.  The  creditors  had  no  necessary  conneo* 
tion  with  each  other,  and  could  not  say  (as  in  the  case  cited 
where  the  debtor  himself  had  compromised  with  his  credit* 
ors)  that  the  common  fund  had  been  diminished  in  conse- 
quence of  his  undertaking  to  pay  one  creditor  more  than 
another ;  but  they  severally  agreed  to  take  the  amount  and 
cancel  the  debt  But  the  old  gentleman's  engagement  to 
pay  any  of  them  was  conditional,  that  all  should  agree  to  it. 
What  interest  then  had  the  creditors  in  that  clause  of  the 
agreement?  They  had  no  interest  except  to  induce  all  the 
creditors  to  unite  so  as  to  make  the  contract  binding  on  Sam- 
uel Dill.  Bobert  L.  Dill  (the  son)  was  not  a  party  to  the 
contract,  although  the  undertaking  of  Samuel  Dill  was  made 
for  his  benefit  and  to  relieve  him  from  his  debts.  I  have 
some  doubt,  therefore,  whether  the  clause  in  question  was 
one  of  which  the  creditors  could  take  advantage.  At  all 
events,  they  could  not  receive  and  retain  the  forty  per  cent 
and  reject  that  part  of  the  agreement  which  required  them 
to  cancel  their  debts.  If  they  desired  to  raise  the  questions 
which  the  plaintiff  now  raises  to  avoid  the  contract,  they 
should  have  returned  the  forty  per  cent  to  the  old  gentleman. 
If  they  discovered  that  they  had  been  dofiraaded  into  tho 


584  OASES  IN  THE  SUPREME  COURT. 

Baboock  r.  bllL 

agreement,  and  desired  on  that  account  to  rescind,  they  conld 
only  do  so  by  returning  the  moneys  which  the  old  gentleoiaa 
paid  them  to  cancel  their  demands.  It  is  no  answer  to  say 
that  the  contract  was  for  the  benefit  of  Robert  L.  Dill,  and 
that  he  ought  to  be  held  responsible  for  the  balance  of  the 
demand.  It  was  also  for  the  benefit  of  the  creditors ;  and 
they  must  take  the  burden  as  well  as  the  benefit  of  it.  It 
would  be  an  outrage  upon  the  &ther  to  keep  his  money  and 
refuse  to  discharge  his  son.  The  father  had  an  interest  in 
his  .sODi's  welfare  which  furnished  a  highly  meritorious  consid-- 
eration.for  his  engagement  with  the  creditors  to  pay  them  the 
forty  cents  upon  the  dollar,  upon  their  agreement  to  discharge 
his  son  from  further  liability.  It  is  not  the  case  of  a  stranger 
who  officiously  steps  forward  to  pay  a  portion  of  another's 
debt.  And  it  is  well  settled  that  an  agreement  by  the  cred- 
itors with  a  third  person  to  accept  less  than  the  demand,  ia 
satisfaction  of  it,  is  valid  and  may  be  enforced.  (See  Ohitty 
on  CotU.  641 ;  Lewis  v.  Jones,  4B.  d  G.  506 ;  LePage  v. 
McOrea,  1  Wend.  164,  172.)  In  Lewis  v.  Jones,  (supray) 
the  father  gave  his  own  note  for  his  son's  debt  for  fifteen 
shillings  in  the  pound,  and  was  not  privy  to  any  misrepre- 
sentationft  relied  upon  to  avoid  the  satisfaction.  Holyroyd,  J. 
said:  ^^With  respect  to  the  effect  of  the  representations,  if 
admissible,  it  may  suffice  to  say  that  the  plaintiff  shoi^ld 
h^ve  returned  the  note  if  he  intended  to  say  that  the  agree- 
ment for  composition  was  thereby  rendered  void."  Bo  it 
was  held  in  this  court  in  Wells  v.  Munro,  (not  reported,) 
that  where  a  creditor,  under  an  assignment  which  is  liable 
to  be  defeated  for  fraud,  takes  a  dividend  under  it  he  can  not 
•  afterwards  avoid  it  without  at  least  restoring  the  dividend  ta 
the  assignee.  And  the  general  rule  undoubtedly  is,  that  a 
party  to  a  contract,  who  intends  to  avoid  it  on  the  ground 
of  fraud,  can  not  retain  the  fruits  of  it,  but  must  rescind  it 
in  toto  if  at  all.     (2  Parsons  on  Cont.  277.) 

It  is  unnecessary  to  decide  what  would  be  the  effect  of  the 
trMsaction  in  case  Samuel  Dill  had  been  a  party  to  the 
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alleged  fraud  relied  upon  to  avoid  the  satisfaction  of  the 
plaintiff's  debt.  The  subsequent  voluntary  payment  of  more 
than  forty  cents  on  a  dollar  to  another  creditor  would  not 
avoid  the  satisfaction  of  the  plaintiff's  debt  The  note  of 
Van  G-aasbeck  to  pay  Norton  an  additional  sum  given  to 
induce  him  to  sign  the  composition  agreement  was  illegal 
and  void,  (4  Sand/.  S.  G.  Itep.  79.)  Norton  was  therefore 
bound  by  the  composition  agreement.  There  is  no  evidence 
that  Samuel  Dill,  the  father,  was  a  party  to  any  of  the 
objectionble  proceedings  of  his  son  or  others  to  induce  the 
creditors  to  sign  it.  But  if  this  is  not  so,  those  who  have 
subsequently  received  and  retained  the  forty  per  cent  can 
not  now  take  the  objection  that  there  was  some  outside 
arrangement,  between  the  debtor  and  some  of  the  creditors^ 
that  the  debtor  would  ultimately  do  better  by  them. 

The  motion  for  a  new  trial  should  be  denied,  and  the  judg- 
ment affirmed. 

Baoon  and  Fostxb,  JJ.  concurred. 

MuLLiN,  J.  dissented* 

Judgment  affirmed. 

[OirovDAOA  GmsAL  Tbsm,  April  4,  1866.    l£Mn,  Mar^m,  Jmm  and 
HaUty  JniiiloM.] 


BxTNOLBS,  w.  Kekyon,  President  of  the  Citizens'  Bank. 

On  the  Ist  of  Jtine,  1857,  the  plaintiff  had  in  deposit  in  the  bank  of  which 
the  defendant  was  the  president,  the  sum  of  $8000  in  cash.  The  bank 
also,  at  the  same  time,  had  in  deposit  and  for  coUeetion,  in  behalf  of  the 
phuntiff,  a  note  for  $2000,  made  by  Q.,  the  cashier.  On  tiiat  daj  the 
plaintiff,  being  then  at  the  west,  wrote  to  Q.  enclosing  his  check  on  the 
bank  for  $2000,  for  which  he  desired  G.  to  remit  to  him  two  drafts  on  New 
York,  for  $1000  each.  He  also  requested  0.  to  forward  to  B.  at  La  Crosse, 
IhNft  diaftsi  in  all  amoimting  to  t2000  and  ajvply  the  saoM  on  Us  (0.*a) 
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note  Uien  held  by  the  IjaDk  and  )>a$b  due.  The  two  $1000  drafts  were  Mai 
to  the  plaintitfj  accordingly,  and  on  the  23d  of  June  Q.  transmitted,  by 
mail,  to  B.  the  three  drafts,  amounting  to  $2000.  G.,  however,  instead  of 
applying  the  f  2000  upon  the  note  made  by  him,  charged  that  sum  to  the 
aocouDt  of  the  plaintiff,  on  the  books  of  the  bank,  notwithstanding  he  (6.) 
bad  to  his  credit,  in  the  bank,  a  sum  sufficient  to  nuake  good  the  amount 
of  the  drafts.  And  he  did  this  with  the  knowledge  of  the  president, 
who  was  aware  of  the  plaintiff's  instructions,  and  cognizant  of  all  the 
facts.  The  plaintiff  was  not  informed  by  Q.  that  the  amount  of  the  drafts 
sent  to  B.  had  been  charged  to  the  plaintiff's  account,  but  receired  and 
parted  with  the  drafts  as  so  much  money  paid  upon  G.'s  note;  and  when 
he  learned  that  his  instructions  had  been  violated,  he  repudiated  the  trans- 
action, and  demanded  the  $2000  from  the  bank. 

Held  that  an  action  would  lie,  by  the  plaintiff,  to  recover  from  the  bank  the 
$2000  so  charged  to  his  account  by  Q. 

Held,  aUOf  that  the  plaintiff  having  received  the  money,  or  its  equivalent, 
without  any  suspicion  that  it  was  not  a  lawful  appropriation  of  funds  be- 
longing to  G.,  or  which  he  had  applied  with  the  full  knowledge  and  appro- 
bation of  the  bank,  if  G.  obtained  such  funds  improperly  and  by  an  act 
which,  as  between  him  and  the  bank,  could  be  esteemed  and  treated  as 
fraudulent,  the  loss  should  fall  upon  the  party  who  had  put  G.  in  a  posi- 
tion to  perpetrate  a  fraud,  and  constituted  him  the  apparent  owner  of  the 
money. 

Meld,  further f  that  G.  being  the  financial  officer  of  the  bank,  clothed  with 
power,  as  to  outside  parties,  to  draw  drafts  and  to  appropriate  its  tundM, 
in  all  matters  falling  within  the  apparent  scope  of  his  authority,  bis  prin- 
cipal was  bound  by  his  acts  within  that  limit,  as  to  all  persons  dealing  with 
him  in  good  faith. 

finch  persons  are  not  bound  to  inquire  into  facts  ulnmd$;  the  apparent  aa- 
tbority  is  the  real  antbority. 

APPEAL  from  a  judgment  entered  upon  the  report  of 
a  referee.  The  action  was  brought  to  recover  the  sum  of 
$2000,  for  money  had  and  received  by  the  defendant  for  the 
plaintiff's  use.  The  facts  are  briefly  these:  Sometime  prior 
to  June,  1857,  the  plaintiff  delivered  to  the  bank  for  collec- 
tion a  note  for  112000,  owned  by  him  and  made  by  Grosvenor, 
the  cashier  of  the  bank.  During  the  whole  month  of  June, 
he  had  a  large  amount  of  money,  amouating  to  several  thou- 
sand dollars,  on  deposit  in  the  bank,  upon  which  the  bank 
had  agreed  to  pay  him  interest.  On  the  first  day  of  June 
he  wrote  to  Grosvenor,  as  cashier^  from  La  Crosse,  endos- 
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iDg  a  check  for  $2000  on  the  bank,  requefiting  G.  to  send  him 
two  drafts  on  New  York  of  $1000  each ;  and  in  the  samo 
letter  he  also  requested  him  to  send  him  three  drafts^  amount^ 
ing  to  $2000,  and  indorse  the  amount  on  the  said  note  made 
by  him,  the  cashier,  and  then  in  the  bank.  On  the  9th  day  of 
June,  Grosvenor,  as  cashier^  enclosed  in  a  letter  to  the  plain* 
tiff  the  two  drafts  on  New  York^  of  $1000  each,  and  in  the  same 
letter  said  he  would  endeavor  to  comply  with  the  plaintiff's 
wish  in  regard  to  the  note.  On  the  23d  bf  June,  without  hav- 
ing had  any  further  communications  with^  or  directions  from 
the  plaintiff,  he  wrote  a  letter  as  cashier,  enclosing  the  three 
drafts  which  were  asked  for  in  the  plaintiff's  letter  of  June 
1st,  and  said  that  he  sent  them  at  the  request  and  by  the 
direction  of  the  plaintiff.  The  plaintiff  negotiated  the  draft^ 
and  obtained  the  money  upon  them,  and  immediately  invest- 
ed the  money  in  land,  and  gave  the  land  to  his  daughter. 
The  plaintiff  supposed  that  the  $2000  sent  in  the  three  drafts 
had  actually  been  applied  upon  his  note,  until  on  the  12th 
of  August,  when  he  met  Grosvenor  at  Utica.  He  then 
learned  from  him  that  instead  of  doing  as  he  had  requested, 
G.  had  drawn  the  di-afts  as  cashier,  and  charged  the  amount 
to  him,  Beynolds,  upon  the  books  of  the  bank  and  had  not 
applied  the  amount  upon  the  note.  The  plaintiff  then  repu« 
diated  the  transaction  and  Grosvenor  agreed  to  rectify  the 
charge  on  the  books  of  the  bank ;  and  the  plaintiff  has  ever 
since  claimed  that  the  $2000  should  apply  upon  the  note 
and  not  be  charged  to  him  in  account.  On  the  23d  of  June, 
Grosvenor  had  more  than  $2000  to  his  credit  in  the  bank, 
and  could  have  paid  this  $2000  from  his  own  money  on  that 
day,  but  with  the  knowledge  of  the  president  of  the  bank, 
pretending  to  comply  with  the  request  contained  in  the  let* 
ter  of  June  1st,  he  drew  the  three  drafts  as  cashier  and 
charged  the  amount,  without  any  authority,  or  voucher,  to 
the  account  of  the  plaintiff.  The  bank  never  demanded  the 
$2000  back  from  the  plaintiff,  but  refused  to  pay  him  $2000 
of  his  deposit,  for  which  this  action  was  brought. 
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The  referee  reported  in  favor  of  the  plaintiff^  for  tiie 
amount  claimed. 

J.  H.  Toumsendj  for  the  appellant.  I.  The  defendant's  ex- 
ception is  well  taken  to  the  referee's  ninth  finding  of  fact 
The  finding  is  not  supported  by  any  evidence  in  the  case. 
The  referee  finds  that  the  president  of  the  bank  assented  to 
the  sending  of  the  drafts.  The  only  evidence  upon  this  sub- 
ject is  that  of  Mr.  K^nyon  himself,  where  he  says  that  he 
^^did  not  consent  to  his  sending  the  drafts." 

II.  The  defendant's  exception  is  well^taken  to  the  referee's 
finding  of  fact  that  the  president  ^^  was  then  financial  officer 
of  said  bank."  There  was  no  evidence  whatever  on  this 
subject,  and  the  fact  was  quite  otherwise,  as  the  office  of 
president  was  but  a  nominal  non-salaried  office.  It  is  suffi- 
cient however  for  the  purpose  of  the  exception  that  there  is 
BO  evidence  whatsoever  in  support  of  this  finding  of  fact. 

III.  It  wiU  not  be  contended  that  Grosvenor  had  any 
right  to  take  the  funds  of  the  bank,  and  with  them  pay  his 
own  debt,  and  it  is  equally  clear  that  Grosvenor  neither  ask- 
ed for,  nor  was  any  credit  extended  to  him  at  the  bank.  He 
either  took  the  plaintiff's  funds,  which  the  plainti£f  insists 
he  did  not  do,  or  he  wrongfully  took  the  funds  of  the  bank. 
If  Grosvenor  without  authority  took  the  funds  of  the  bank, 
the  bank  can  follow  and  recover  the  funds,  until  such  time 
as  they  shall  have  come  to  the  hands  of  a  bona  fide  holder,  who 
has  parted  with  value,  and  the  plaintiff  having  received  and 
had  the  benefit  of  the  funds,  is  liable  to  account  to  the  de- 
fbndant  tlierefor.  The  case  of  The  Mechanic^  Bank  v.  The 
New  Tork  and  New  Haven  B.  B.  Co.,  (3  Kern,  599,)  per- 
haps affords  some  little  light  to  guide  us  in  this  case,  as 
Schuyler  in  that  case  "had  no  power  to  issue  a  certificate  for 
shares  of  stock  except  upon  the  condition  precedent  of  a 
transfer  on  the  books  by  some  previous  owner,  and  the  sur- 
render of  that  owner's  certificate."  So  in  this  case,  Grosve- 
nor had  no  right  to  issue  the  defendant-s  drafts  except  upon 
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the  condition  precedent  of  selling  the  same  in  the  ordinary 
course  of  banking  business.  He  certainly  might  not  issue 
them  in  payment  of  his  own  debt,  and  if  the  certificates  of 
stock  so  issued  by  Schuyler  were  void  even  in  the  hands  of  a 
purchaser  in  good  faith  for  value,  much  more  is  the  defendr 
ant  in  this  case  entitled  to  follow  the  drafts  to  the  hands  of 
a  party  who  had  obtained  them  without  parting  with  any 
value.  We  think  also  that  we  recognize  the  principle  of  our 
proposition  laid  down  quite  as  strongly  tis  it  is  necessary  for  us 
to  claim  in  this  case,  in  Oomyn  on  Cont  760,  {4ih  Am.  ed.) 
as  follows  :  '^  A  factor  or  agent  who  has  power  to  sell,  can  not 
bind  or  affect  the  property  of  them  by  tortionsly  pledging  or 
otherwise  disposing  of  them,  either  by  way  of  security  for,  or 
in  satisfaction  of  his  own  debt ;  and  where  goods  are  thus 
pledged  or  disposed  of,  the  principal  may  recover  them  back 
by  action  of  trover  against  the  pawnee,  without  tendering  to 
the  factor  or  agent  what  may  be  due  to  him,  or  without  any 
tender  to  the  pawn6e  of  the  sum  for  which  the  goods  are 
pledged,  although  the  latter  was  wholly  ignorant  that  tho 
former  held  the  goods  as  mere  factor  or  agent"  See  also 
McOaudin  v.  Davis j  (7  Eaetj  5;)  Dawbigany  v.  Duval, 
(5  T.  B.  604;)  see  also  1  Cowen's  Tr.  94,  (3rf  ed.)  where  we 
find  the  same  principle  recognized  in  this  language :  '^If  my 
son  have  a  general  authority  to  receive  money,  he  may  bind 
me  by  a  receipt  for  it,  and  if  he  give  it  away  I  can  only  re^ 
cover  it  of  the  donee"  Amidon  v.  Wheeler,  (3  Hill,  137,) 
recognizes  the  same  principle.  Where  a  servant  had,  with 
his  principars  money,  paid  to  the  clerk  of  the  court  the 
amount  of  a  fine  against  one  McCoy,  Nelson,.  Ch.  J.  used 
this  language:  ^^The  money  received  by  him,  therefore,  was 
the  plaintiff's  money,  and  must  be  regarded  as  having  been 
received  and  as  still  held  for  the  plaintiff's  use.''  And  again, 
on  page  139,  ^'had  the  defendant  received  the  money,  under 
the  circumstances  of  the  case,  upon  a  demand  of  his  own 
against  McCoy,  it  can  not  be  doubted  for  a  moment  that  the 
payment  would  have  been  void,  and  he  liable  to  refund  the 
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amount  to  the  plaintiff."  In  Hill  v.  The  Supervts&rs  of 
Livingston  Co.j  (2  Kern.  52,)  the  action  was  to  recover  the 
amount  of  a  tax  alleged  to  have  been  illegally  collected,  and 
on  page  62  we  find  this  language :  "  Money  realized  from 
taxes  levied  and  assessed  by  the  board  of  supervisors  without 
authority  of  law,  and  paid  into  the  county  treasury  to  the 
use  of  the  county,  and  as  a  part  of  the  county  funds,  to  be 
employed  for  county  purposes,  is  money  had  and  received  by 
the  county  to  and  tor  the  use  of  the  person  whose  money  has 
been  thus  illegally  taken  from  him.  It  equitably  and  non- 
estly  belongs  to  him,  and  unless  a  county  is  by  some  law 
exempt  from  the  ordinary  principles  by  which  the  liabilities 
of  natural  persons  and  other  corporations  are  determined,  an 
action  will  lie  against  it  as  a  corporation,  for  the  recovery  of 
such  money.  On  something  the  same  principle  the  Bank  of 
Commerce  was  allowed  to  recover  of  The  Marine  Bank,  (3 
Comst.  230,)  the  amount  paid  upon  an  altered  bill  of  exchange. 
{8ee  also  Bank  of  Orleans  v.  Smith,  3  HUlj  560 ;  Stalker 
V,  McDonald,  6  id.  93;  Henry  v.  Marvin,  3  E.  D.  Smith, 
71 ;  Merrill  v.  The  Bank  of  Norfolk,  19  Pick.  32.) 

IV.  The  plaintiff,  by  his  letter  of  June  1,  made  Grosvenor 
his  agent  to  purchase  the  drafts,  and  in  that  part  of  the 
transaction  Grosvenor  acted,  as  well  as  assumed  to  act  as  the 
plaintiff's  agent,  and  although  while  so  doing  Grosvenor  disre- 
garded his  instructions  as  to  the  paying  for  the  drafts,  still 
the  money  coming  to  the  hands  of  the  plaintiff,  and  he  deriv- 
ing benefit  from  the  transaction,  is  bound  to  make  good  to 
the  bank  the  purchase  price  of  the  drafts.  The  plaintiff 
knew  that  Grosvenor  had  no  funds  of  his  own  to  draw  upon 
in  New  York,  and  when  he  directs  Grosvenor  to  send  him 
$2000,  in  three  drafts,  he  intends  either  that  Grosvenor  shall 
purchase  the  drafts  somewhere,  or  else  (which  the  plaintiff 
will  hardly  admit,  as  in  such  case  his  liability  would  be  cer- 
tain beyond  question,)  intended  that  Grosvenor  should  use 
the  bank's  drafts  in  payment  of  his  individual  debt.  If  the 
plaintiff  intended  that  Grosvenor  should  purchase  the  drafts 
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of  the  defendants  and  pay  for  them  with  the  avails  of  the  not* 
then  in  the  hank  for  safe  keeping,  the  case  is  not  unlike  to 
that  where  a  principal  furnished  his  agent  with  money  to 
make  a  purchase  or  (exactly  this  case,)  directed  the  agent  to 
make  the  purchase  and  for  the  purchase  price,  pay  funds  of 
his  own  and  charge  in  account  to  the  principal,  and  the  agent 
makes  the  purchase,  hut  has  the  purchase  paid  charged  by 
the  seller  to  his  principal,  and  the  principal  receives  the  goods 
and  applies  them  to  his  own  use.  (1  •  Cow.  Tr,  90.)  "My 
servant  borrows  fifty  dollars,  which  comes  to  my  use,  and  gives 
a  note  in  my  name  for  it,  I  am  bound  although  I  had  not  in- 
structed him  to  do  such  acts/'  "When  the  master  delivers 
money  to  his  servcmt  to  procure  victuals  and  the  servant  buys 
them  in  his  master's  name,  but  does  not  pay  for  them,  still 
the  master  is  liable  if  the  victuals  come  to  his  use.  (15  Fi- 
ner's  AbHdg.  309.   1  Camp.  85,  109.) 

y.  Although  we  do  not  conceive  that  the  question  of 
notice  is  involved  in  this  case,  for  the  reason  that  the  plain- 
tiff is  in  no  wise  a  bona  fide  holder  for  value,  still  it  may  be 
remarked  that  when  the  plaintiff  asks  for  and  receives 
the  drafts  of  Geo,  Gh'osvenor,  cashier  of  The  Citizens'  Bank, 
upon  the  corresponding  bank  in  New  York,  in  payment  of 
Geo.  Orosvenor's  individual  debt,  he  should  at  least  be  sub- 
jecteil  to  inquiiy  as  to  how  Grosvenor  came  by  authority  to  pay 
his  individual  debt  with  his  official  draft.  The  referee,  as  ap- 
pears from  his  opinion,  overlooks  the  fact  that  the  drafts 
were  drawn  by  Grosvenor  himself,  and  of  course  bore  upon 
their  face  notice  that  Grosvenor  was  drawing  upon  the  funds 
of  the  ba^k  in  paying  his  individual  debt.  The  plaintiff  in 
such  case  is  chargeable  with  notice.  {Clafiin  v.  Farmers 
and  Citiaens*  Banky  25  N,  F.  Bep,  293.)  And  we  have  here 
just  the  distinction  which  the  referee  seems  to  have  over* 
looked  when  he  refers  to  a  bank  being  bound  by  the  teller's  cer- 
tificate of  a  check  which  is  not  the  fact,  when^  as  in  this 
case,  the  teller  certifies  to  the  goodness  of  his  own  check* 
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In  such  case  the  bank  is  not  liable.    {See  the  case  last  above 
cited.) 

VI.  The  referee  in  his  opinion  seems  to  concede  that  if 
the  amount  received  bj  the  plaintiff  from  Mr.  Orosvenor, 
had  been  in  property,  as  in  the  case  of  Henry  v.  Marvin^ 
(3  E,  D.  Smith's  Rep.  71,)  above  cited,  or  even  in  negotiable 
paper,  under  our  laws  protecting  only  the  holder  in  good 
faith  for  valuej  it  could  have  been  followed  and  recovered  by 
the  bank.  The  referee,  however,  based  his  decision  upon  the 
finding  that  the  three  drafts  were  neither  property  nor  nego- 
tiable paper,  but  money,  without  ear  marks,  and  for  that 
reason  the  defendant  is  left  without  remedy.  We  submit 
that  in  this  particular  the  referee  erred,  (a.)  There  is  no  ev- 
idence in  the  case  to  support  the  finding  of  fact,  *^  that  the 
drafts  were  resorted  to  as  a  means  for  the  remittance  of 
money,  &c."  There  is  no  evidence  whatever  upon  that  point ; 
on  the  other  hand,  the  plaintiff  in  his  letter  of  June  1st  called 
for  the  identical  property,  i.  e.  drafts  which  were  sent  to  him. 
They  were  not  resorted  to  for  the  remittance  of  money,  for  the 
money  which  the  referee  finds  was  remitted  in  this  vray  had 
not  been  paid,  (ft.)  These  drafts  were  strictly  bills  of  ex- 
change, (3  Kent's  Com.  86, 1th  ed ;  Edwards  on  BiUs  and 
NoteSj  41 ;  Story  on  BillSj  §§  2,  3,)  and  as  we  have  shown, 
under  our  fifth  point,  could  not  have  been  collected  by  the 
plaintiff  of  the  bank ;  the  plaintiff  not  being  a  bona  fide 
holder  for  value  without  notice ;  and  whatever  may  be  the 
law  governing  them  in  other  states  or  in  the  United  States, 
as  suggested  by  the  referee,  they  are  in  this  case  to  be  gov- 
erned by  the  established  laws  of  this  state. 

R.  Early  for  the  respondent.  I.  The  plaintiff  was  a  general 
depositor,  and  by  his  deposit  he  became  a  creditor  of  the 
bank.     {Angell  (t  Ames  on  Corp.  219.) 

II.  The  bank  was  bound  by  whatever  Grosvenor  did  as 
cashier,  and  notice  to  him  was  notice  to  the  bank.  {Angell 
d  Ames  on  Corp.  295,  299,  302.    Story's  Agency,  §§  114, 
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115,  ParsoTis  on  Mercantile  Law,  39,  40.  The  Bridgeport 
Banic  V.  Tlie  New  York  and  New  Haven  B,  B.  Co.,  1  Amer. 
Law  Beg.,  N.  S.  210 ;  S.  C.  30  Conn.  B.  231, 270, 271,  272. 
The  Union  Bank  v.  MoU,  17  How.  Pr.  B.  353.) 

III.  The  first  view  y,'G  take  is  that  this  was  a  transaction 
between  Beynolds  and  the  bank.  1.  The  bank  had  received 
the  note  for  collection,  and  held  it  for  that  purpose.  2.  On 
the  1st  of  June,  Reynolds,  in  legal  effect,  wrote  to  the  bank  to 
get  the  money  of  Grosvenor,  and  forward  it  to  him  in  drafts 
on  New  York.  3.  On  the  9  th  of  June  the  bank  wrote  to 
Reynolds,  agreeing  to  do  so.  4.  On  the  23d  of  June  the 
bank  sent  the  drafts,  according  to  the  previous  request  and 
agreement.  5.  Reynolds  is  not  affected  by  what  took  placo 
in  the  bank,  of  which  he  bad  no  notice,  and  the  bank  can  not 
affect  him  by  merely  charging  upon  its  own  books.  6.  It 
matters  not  that  Reynolds  was  a  depositor  and  creditor* 
Suppose  he  had  not  been  a  depositor,  could  the  bank  have 
sent  the  money  to  him,  and .  have  made  him  a  debtor  by 
charging  it  to  him  ?  7.  Suppose  Reynolds,  not  being  a  de- 
positor or  creditor  of  the  bank,  had  left  a  note  in  the  bank 
for  collection  against  any  outside  party,  and  suppose  he  had 
requested  the  bank  to  collect  the  money  and  forward  it  to 
liim,  and  it  had  agreed  to  do  so  ;  and  it  afterwards  sent  him 
the  money,  giving  him  to  understand  that  it  did  it  in  pursu- 
ance of  his  request  and  its  agreement,  could  it  reclaim*  the 
money  or  make  him  debtor  to  the  bank,  because,  instead  of 
collecting  the  money  on  the  note,  it  sent  its  own  money  ? 

lY.  But  if  this  was  not,  in  legal  effect,  a  transaction  be- 
tween Beynolds  and  the  bank,  then  it  must  be  treated  as  a 
transaction  between  him  and  Grosvenor ;  that  is,  Grosvenor 
got  the  drafts  from  the  bank  and  sent  them  to  him  to  pay  the 
note.  Taking  this  view  the  result  must  still  be  the  same^ 
and  the  $2000  must  apply  upon  the  note  as  payment 
1.  Grosvenor  having  been  requested  to  pay  the  note,  and 
having  agreed  to  do  so,  can  not  bind  Beynolds  by  getting  the 
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money  on  drafts  upon  his  credit  without  his  knowledge,  and 
sending  it  to  him  to  apply  upon  the  note,  2.  Grosvenor's 
secret  intentions  at  the  time  are  of  no  account.  The  legal 
effect  is  what  we  must  look  at.  3.  The  bank  had  notice 
through  Grosvenor  and  its  president  that  there  was-  no 
authority  to  take  the  money  or  drafts  upon  the  credit  of 
Beynolds,  or  to  charge  them  to  him. 

v.  But  it  is  claimed  by  the  defendant  that  Gro6\'enor  had 
no  right  to  draw  and  send  the  drafts ;  that  he  got  them  of  the 
bank  fraudulently,  and  hence  that  the  plaintiff  got  no  title 
to  them  or  the  money  represented  by  them.  This  view  will 
not,  however,  help  the  defendant.  1.  It  is  not,  and  can  not 
be,  claimed  that  Grosvenor  took  the  drafts  feloniously. 
(Fassett  v.  Smith,  23  N.  T,  Rep.  252.)  2.  The  bank  never, 
before  the  commencement  of  this  suit,  treated  the  drafts  or 
money  as  having  been  taken  fraudulently  or  tortiously.  It 
knew  just  how  they  had  been  taken  and  sent,  and  yet  did  not 
attempt  to  reclaim  them  or  the  money,  and  did  not  repudiate 
the  transaction  or  demand  back  the  drafts  or  money.  3.  In 
what  sense  were  these  drafts  fraudulently  taken  ?  Suppose 
Grosvenor  had  overdrawn  his  own  account  on  that  day 
$2000,  not  with  the  intention  of  stealing  or  embezzling  the 
money,  but  with  the  honest  intention  of  making  it  good  at 
some  future  time — ^a  mere  over-draft ;  and  suppose  with 
these  funds  he  had  purchased  the  drafts,  and  the  drafts  had 
be6n  sent  to  and  received  by  Reynolds,  to  apply  upon  the 
note,  could  Beynolds,  in  such  case,  be  made  to  account  for 
the  drafts  to  the  bank  ?  We  say  not.  If,  after  taking  the 
funds  in  such  a  case,  he  charged  them  to  Beynolds,  the 
wrong  would  consist  in  charging  them  to  him,  and  not  to 
himself.  4  But  Grosvenor  had  more  than  $2000  to  his 
credit  in  bank  on  that  day.  Hence  he  had  the  right  to  take 
$2000,  and  committed  no  wrong  in  so  doing.  He  committed 
the  wrong  in  charging  the  amount  to  Beynolds,  and  in  treat- 
ing his  own  account  as  still  good,  and  subsequently  drawing 
it  down  as  if  be  had  not  had  th«  $2000.    5.  The  referee 
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does  nofc  find  tbat  Grosvenor  took  the  money  or  drafts  from 
the  bank  fraudulently  or  tortiously.  But  be  finds  that  he 
took  them  honestly^  with  the  knowledge  and  assent  of  the 
president,  who  was  the  financial  officer  of  the  bank.  Fols. 
23,  24,  25.  6.  It  is,  however,  conceded  on  the  part  of  the 
defendant,  as  we  understand,  that  if  Reynolds  had  become 
a  bona  fide  holder  of  the  drafts  for  value  the  bank  could 
not  have  reclaimed  them,  and  that  Grosvenor  so  far  had 
authority  to  issue  the  drafts  that  bona  fide  holders  for  value 
would  be  protected.  Itow,  how  does  Reynolds  stand?  He 
received  these  drafts,  as  he  supposed,  upon  his  note.  He 
negotiated  the  drafts  for  money  ;  paid  out  the  money  for 
land,  and  gave  it  to  his  daughter — ^all  the  time  acting  in 
good  faith,  without  any  notice  of  any  wrong  on  the  part  of 
Grosvenor.  Therefore  before  he  got  any  notice  of  what  was 
done  in  the  bank,  or  of  any  claim  by  the  bank,  he  parted 
with  the  drafts,  and  the  proceeds  in  no  way  formed  any  part 
of  his  estate,  and  had,  without  any  benefit  to  him,  passed 
out  of  his  reach.  Under  such  circumstances  we  claim  the 
bank  can  not  recover  the  value  of  the  draft  from  him.  But 
if  it  can  recover  from  any  one  but  Grosvenor,  it  must  be 
from  Beynolds'  daughter,  who  received  the  proceeds  of  them^ 
and  now  has  them,  without  having  parted  with  any  value, 
as  a  gift.  (1  Amer,  Lata  Beg.  N.  S.  35,  and  note.  14 
JV:  r.  Bep.  623.     16  id.  125.    26  How.  Pr.  B.  1.) 

VI.  The  reasons  given  by  the  referee  in  his  opinion  are  an 
abundant  warrant  for  his  decision. 

It  is,  therefore,  submitted  that  the  judgment  should  be 
affirmed,  with  costs. 

By  the  Court,  Bacon,  J.  The  substantial  facts  of  this 
case  are  not  controverted,  and  admit  of  no  complication 
whatever ;  and  the  principle  of  law  adapted  to  them  ought 
to  be  obvious,  and  of  very  easy  application.  On  the  1st  of 
June,  1857,  the  plaintiif  had  in  deposit  in  the  bank,  of  which 
the  defendant  wiM  and  is  the  presid^nt^  the  sum  of  98000  in 


596  CASES  m  the  supreme  court. 

Reynolds  r.  Kenyon. 

cash.  The  bank  also,  at  the  same  time,  had  in  deposit,  and 
for  collection  in  behalf  of  the  plaintiff,  a  note  of  $2000 
made  by  Grosvenor,  the  cashier.  On  that  day  the  plaintiff, 
being  then  at  the  west,  wrote  to  Grosvenor,  enclosing  hii 
check  on  the  bank  for  $2000,  for  which  he  desired  him  to 
remit  to  him  two  drafts  on  New  York  for  $1000  each.  He 
also  requested  Grosvenor  to  forward  to  L.  S.  Benton,  by  the 
23d  of  June,  three  drafts,  in  all  amounting  to  $2000,  and 
apply  the  same  on  his  note  then  held  by  the  bank,  and  past 
due.  The  two  $1000  drafts  were  accordingly  forthwith  sent; 
and  on  the  23d  of  June,  Grosvenor  transmitted  by  mail  to 
Benton  the  three  drafts  desired  by  the  plaintiff.  They  were 
duly  received,  and  the  avails  at  once  invested  in  real  estate, 
which  was  bestowed  as  a  gift  upon  his  daughter.  Instead, 
however,  of  applying  the  $2000  upon  the  note  of  Grosvenor, 
as  instructed,  and  thus  cancelling  that  indebtedness,  Grob- 
venor,  in  direct  violation  of  his  instructions,  charged  the 
$2000  to  the  account  of  the  plaintiff  on  the  books  of  the 
bank.  This  he  did,  too,  with  the  knowledge  of  the  defend- 
ant, who  was  president  of  the  bank,  and  who  saw  the  letter 
of  the  plaintiff,  which  contained  the  only  direction  in  respect 
to  the  $2000.  He  says,  indeed,  that  he  did  not  consent  to 
Grosvenor's  sending  the  drafts,  but  he  was  cognizant  of  all 
the  facts  and  uttered  no  protest,  and  ventured  on  no  remon- 
strance. If  it  were  of  any  consequence,  this  conduct  would 
be  held  to  be  a  tacit  consent  to  the  transaction,  binding  upon 
him  as  an  officer  of  the  bank.  In  sending  the  money,  Gros- 
venor gave  no  intimation  of  the  manner  in  which  he  had 
disposed  of,  or  attempted  to  dispose  of,  $2000  of  the  plain- 
tiffs money  ;  but  the  latter  received  and  parted  with  the 
drafts  as  so  much  paid  upon  the  note  of  Grosvenor,  leaving 
his  account  undiminished,  except  to  the  extent  that  he  had 
directly  drawn  upon  it.  And  it  was  not  until  the  12th  of 
August,  subsequently,  that  he  learned  of  the  transaction, 
when  he  at  once  repudiated  it,  and  demanded  the  $2000 
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from  the  bank.  Payment  being  refased,  this  suit  is  bronghi 
to  recover  the  amount,  with  interest. 

It  resnlts  from  this  statement  that  the  defendant's  bank 
had  on  the  23d  of  June,  1857,  ^2000  of  the  plaintiff's 
money,  which  it  was  bound  to  pay  at  any  time  on  demand. 
Has  it  paid  that  money  ?  The  defendant's  counsel  insists 
that  it  has  ;  or,  to  state  the  proposition  in  other  words-— 
because  the  cashier  of  the  bank  violated  the  instructions  of 
the  plaintiff,  and  took  the  plaintiff's  money,  with  the  knowl- 
edge of  the  president  of  the  bank,  to  purchase  the  drafts 
remitted,  instead  of  taking  his  own  money  in  the  vaults  of 
the  bank  and  discharging  his  own  debt,  therefore  the  bank 
IS  to  escape  all  liability,  retain  that  $2000,  and  turn  the 
plaintiff  over  to  recover  of  an  insolvent  debtor  a  probably 
outlawed  debt«  The  principle  on  which  it  is  claimed  that 
the  bank  has  not  only  discharged  its  obligation,  but. can 
oven  follow  and  recover  the  funds  it  has  parted  with,  is  that 
(treating  Grosvenor  as  the  factor  or  agent  of  the  bank,  his 
principal)  he  could  not  bind  or  affect  the  property  of  the 
principal  by  tortiously  pledging  or  otherwise  disposing  of  it 
in  satisfaction  of  his  own  debt ;  and  that  property  thus 
pledged  or  disposed  of  may  be  recovered  back  by  action  of 
trover  against  the  pawnee,  without  any  tender  of  the  sum 
for  which  it  is  pledged,  although  the  latter  was  ignorant  of 
the  fact  that  it  was  held  in  a  fiduciary  capacity. 

It  seems  to  me  there  are  several  satisfactory  answers 
to  this  proposition,  as  attempted  to  be  applied  to  this  case. 
In  the  first  place,  it  can  not  very  well  be  claimed  that  Gros- 
venor took  these  drafts  tortiously,  and  fraudulently  converted 
them.  The  bank  has  never  so  treated  the  transaction, 
or,  before  this  suit,  attempted  to  reclaim  them  upon  any 
such  ground.  It  knew  perfectly  well  how  they  had  been 
procured,  and  how  they  were  sent.  It  knew,  or  was  bound 
to  know,  that  Grosvenor  had  to  his  credit  in  the  bank  a  sum 
sufficient  to  make  good  the  amount  of  the  drafts  ;  and  if  the 
bank  desired  to  repudiate  the  use  made  of  the  drafts^  it 
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ehoald  have  been  done  promptly,  and  the  plaintiff  shoaTd 
have  t^een  advised  that,  unless  he  consented  to  such  an 
appropriation  of  his  funds,  the  amount  should  either  be 
restored  to  his  account,  or  the  application  made  to  the 
extinguishment  of  Qrosvenor's  debt. 

In  the  second  place,  the  principle  may  have  its  appropriate 
application  to  personal  property  capable  of  transfer  by  deliv- 
ery and  of  identification,  but  can  have  no  application  to 
money,  or  that  which  represents  money,  which,  ^^  having  no 
ear*marks,  can  not  be  identified,  and  which  is  used  as 
money  ; "  a  bank  draft,  employed  as  a  medium  for  the 
transmission  of  funds,  is  not  personal  property,  as  that  term 
is  used  and  understood.  It  is  not  even  commercial  paper, 
with  the  incidents  and  equities  which  the  Law  Merchant,  as 
expounded  in  this  state,  applies  to  such  paper.  It  may  not 
be  employed,  in  the  strict  and  technical  sense,  as  a  circulat- 
ing medium,  but  it  passes  freely  from  hand  to  hand,  and,  for 
most  commercial  purposes,  is  used  as  money.  I  can  not 
perceive  any  difference  in  principle  between  the  case  as  it 
stands,  and  that  which  might  have  existed  if  the  plaintiff 
had  presented  himself  at  the  bank  and  demanded  payment 
on  his  note,  and  Grosvenor,  instead  of  drawing  upon 
New  York  in  the  name  of  the  bank  for  the  funds,  had  taken 
the  circulating  notes  of  the  bank,  of  which  he  was  the 
custodian,  and  paid  them  to  the  plaintiff,  professedly  in 
compliance  with  the  demand  of  the  plaintiff  and  in  discharge 
of  his  note.  Gould  the  defendant;  in  such  a  case,  have 
reclaimed  the  bills  ?  Above  all,  could  it  have  done  so  when 
the  plaintiff  received  them  in  good  faith  as  a  payment  upon 
his  debt,  and  had  already  parted  with  them  for  property,  of 
which,  by  a  lawful  and  voluntary  gift,  he  had  dispossessed 
himself?  To  ask  these  questions  is,  it  seems  to  me,  to 
answer  them,  and  the  answer  effectually  disposes  of  the 
assumption  upon  which  the  claim  of  the  plaintiff  in  this 
case  is  resisted. 
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There  is  another  principle  still,  alluded  to  by  the  referee 
in  the  opinion  accompanying  his  report9(a)  which  demon* 
strates  that  the  loss  in  this  case^  if  one  or  the  other  party  ia 
to  suffer,  should  fall  upon  the  defendant,  and  not  upon  the 
plaintiff.  The  latter  received  the  money,  or  that  which  was 
its  equivalent,  without  any  suspicion  that  it  was  not  a 
lawful  appropriation  of  funds  belonging  to  Orosvenor,  or 
which  he  had  applied  with  the  full  knowledge  and  approba- 
tion of  the  bank.  If  Grosvenor  obtained  them  improperly, 
and  by  an  act  which,  as  between  him  and  the  bank,  could  be 
esteemed  and  treated  as  fraudulent,  still  the  loss  should  fall 
upon  the  party  who  has  put  the  person  in  a  position  to  per«- 

(«)  The  following  to  the  opinion  of  the  referee,  (Hon.  William  F.  Allen:) 
"  The  claim  of  the  defendant  in  sabstance  is,  that  a  creditor  receiving  money 
it-om  his  debtor  is  bound  to  know  the  claim  or  title  of  the  payer  to  the  money, 
and  if  it  in  truth  ia  the  money  of  a  third  person  which  is  held  as  trustee  or 
which  in  any  manner  has  come  to  the  possession  of  the  payer,  but  which  he 
has  no  authority  to  use  for  his  own  purposes,  the  receirer  can  be  made  to 
answer  for  it  in  an  action  for  money  had  and  received  to  and  for  the  use  of 
the  rightful  owner  at  any  time  before  the  statute  of  limitations  runs  against 
the  demands.  If  a  cause  of  action  exists  at  all^  it  springs  from  the  receipt 
of  the  money  which  it  is  said  tx  aquo  et  bono  belongs  to  the  claima&t,  and 
exists  from  the  time  of  the  receipt,  and  of  course  can  only  be  barred  as  other 
actions  are  barred.  This  is  a  startling  proposition,  and  if  true  places  the 
creditors  in  an  awkward  and  critical  position  in  receiving  moneys  from 
their  debtors  when  such  debtors  may  occupy  a  fiduciary  relation  to  others  in 
which  they  may  have  the  control  of  the  funds  of  their  principals  or  wards 
as  eettiM  qm  irmt.  It  would  put  them  to  an  inquiry  as  to  the  source  of  title 
to  the  money  offered  in  payment,  and  to  learn  the  truth  upon  peril  of  being 
compelled  to  account  to  some  third  person  for  money  received  as  their  own, 
long  after  the  debtor  may  bav^  become  solvent,  or  perhaps  died.  If  the 
true  owner  of  money  thus  appropriated  chances  to  be  a  ferns  eoveri  or  aa 
infant,  it  may  be  that  very  many  years  will  elapse  before  the  least  intimation 
will  be  given  to  the  party  receiving  the  money  that  he  has  involuntarily 
become  a  debtor  to  a  stranger.  For  the  claim  is  that  tcienUr^  knowledge  by 
the  creditor  of  the  source  of  the  title  to  the  money  at  the  time  of  the  rec^pt, 
is  not  essential  to  his  liability  to  account.  In  the  transfer  of  commercial 
paper  the  rule  in  this  state  is  that  the  taker,  unless  he  parts  with  value  at 
the  time,  receives  and  holds  it  subject  to  any  equities  existing  against  it  in 
the  hands  of  the  transferer  in  fiivor  of  any  party  to  it  or  any  third  peiisons 
eiaiffliDg  tiOe  toit.    In  others  states  and  in  the  United  fitaiss  tiM.  rule  is 
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petrate  a  frauds  and  constituted  him  the  apparent  owner  of 
the  money.  The  teller  of  a  bank  has  no  authority  to  certify 
that  a  party  has  funds  in  the  bank,  except  the  fact  is  as  the 
paper  represents  ;  and  yet  if  he  does  thus  certify  in  violation 
of  his  duty,  for  the  mere  accommodation  of  a  party,  and  the 
certified  check  falls  into  the  hands  of  a  bona  fide  holder,  the 
latter  can  enforce  it  against  the  bank.  This  precise  propo- 
sition is  decided  in  the  FarmerB'  and  MecJianios'  Bank  of 
Kent  County  v.  Butchers'  and  Drovers'  Banky  (16  N.  T. 
Bep.  125.)  That  principle  is  applicable  to  this  case. 
Orosvenor  was  the  financial  officer  of  the  bank,  with  power 
to  draw  drafts  and  appropriate  its  funds  in  all  matters  £Edl* 

diffortni,  and  gives  a  good  Utle  to  commercial  paper  to  any  one  taking  II 
upon  a  good  consideration  in  good  ftuth  in  the  usoal  coarse  of  business.  It 
if  not  material  to  inquire  which  is  the  best  rule.  It  is  enough  that  even  in 
this  state  the  rule  has  not  been  applied  to  money,  that  which  having  no  ear- 
mark can  not  be  identified  or  that  which  is  used  as  money.  Now  a  bank 
draft  is  not  in  any  sense  commercial  paper.  It  is  the  means  of  remitting 
money  ftom  one  place  to  anothec  It  may  not  be  used  technically  as  a  dp> 
calating  medium,  and  yet  passes  from  hand  to  hand  and  is  used  as  money  for 
commercial  purposes.  It  represents  so  much  money  paid  by  the  payer  to 
the  drawing  bank,  and  is  a  direction  to  the  drawee  to  repay  that  amount  ta 
the  holder  of  the  draft.  It  matters  not  whether  coin  or  bank  notes  are 
transmitted  directly  to  the  plaintiff,  or  the  coin  or  bank  notes  paid  to  the 
defendant  in  exchange  for  their  request  to  their  correspondent  in  New  York 
to  pay  the  like  amount  there.  In  neither  case  could  the  plaintiff  trace  the 
iitle  of  GrosTenor  to  the  money,  and  in  both  cases  it  is  a  payment  of  money 
;by  Grosvenor  to  the  plaintiff.  The  case  is  not  at  all  different  from  what  it 
would  haTO  been  if  the  plaintiff  had  personally  applied  to  GrosTonor  at  the 
bank  for  the  payment  of  his  debt  and  the  debtor  had  paid  him  in  the  drcu- 
lating  notes  of  the  bank  or  any  other  current  money.  The  plainUff  oould 
not  have  known  whether  he  was  taking  money  which  was  rightfully  his,  or 
whether  he  was  abstracting  it  from  the  bank.  If  the  plaintiff  had  then  used 
the  same  money  for  the  purchase  of  a  bill  on  New  York  it  would  hare  been 
on  all  fours  with  the  case  in  hand.  But  it  would  hardly  be  claimed  I  think 
.that  the  bank  could,  under  these  circumstances,  recover  the  money  thus 
paidi  of  the  plaintiff.  The  fact  that  GrosTonor  claimed  to  be  cashier  of  the 
defendants  does  not  affect  the  plaintiff  or  touch  the  question  of  his  liability. 
Suppose  that  he  had  not  been  such  cashier,  but  had  been  an  executor  or 
trustee  having,  trust  money  in  his  hands,  and  upon  being  applied  to,  as  in  this 
case,  had  with  those  fuads  purchased  the  drafts,  could  the  parties  whose 
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ing  within  the  apparent  scdpe  of  his  authority.  Such, 
at  any  rate,  was  the  power  with  which,  as  to  outside  parties, 
he  was  clothed  by  the  bank ;  and  whenever,  by  comparing 
the  act  done  with  the  power,  the  act  is  warranted  by 
the  terms  of  the  power,  the  principal  is  bound  as  to  all 
persons  dealing  in  good  faith  with  the  agent.  Such  persons 
are  not  bound  to  inquire  into  facts  aliunde:  the  apparent 
authority  is  the  real  authority ;  North  Siver  Bank  v. 
Aymarj  (3  Hillj  262;)  a  case  which,  from  its  alleged 
reversal  in  the  court  of  errors,  may  have  seemed  heretofore 
to  be  somewhat  shaken,  but  the  principle  of  which  has 
been  often  since  reaffirmed,  and  is  now  firmly  established  by 

money  was  used  in  the  purcbase  of  the  drafts  redidm  them  %  I  think  not. 
A  party  receiving  not  negotiable  paper  bat  money  or  that  which  is  used  for 
and  passes  as  money,  in  good  faith,  is  without  notice  of  any  defect  in  the  title 
of  the  payer,  or  any  thing  to  cause  a  suspicion  of  such  title,  and  in  the  usual 
course  of  business,  is  entitled  to  protection,  and  the  loss,  if  any,  mast  fall 
upon  him  who  with  or  without  fault  has  put  the  person  in  a  position  to 
perpetrate  a  fhiud,  if  he  has  not  the  right  to  use  the  money  as  his  own,  who 
has  pat  him  in  position  of  apparent  owner  of  the  money.  A  teller  of  a  bank 
has  no  authority  to  certify  checks  or  give  certificates  of  deposit,  except  when 
-funds  are  actually  on  deposit.  Nevertheless  his  certificates  are  good  against 
the  bank  as  to  every  bona  fide  holder,  and  this  is  the  result  of  commercial 
necessity  as  well  as  of  the  rule  which  holds  the  principal  liable  to  the  extent 
of  the  apparent  authority  of  the  agent,  and  for  the  fraud  of  the  agent  in  the 
business  of  the  agency.  By  whom  the  drafts  were  drawn  in  behalf  of  the 
bank  does  not  appear.  It  may  be  assumed  that  they  were  drawn  in  the  usual 
way  and  by  the  authorized  agent  of  the  bank.  The  baiik,  therefore,  by  its 
authorized  agents  certified  to  the  plaintiff  that  it  had  been  paid  $2000,  and 
directed  that  amount  to  be  paid  to  him,  and  gave  that  certificate  to  his 
debtor  to  be  used  by  him  in  the  payment  of  his  debt  to  the  plaintiff,  and  it 
was  so  paid.  Who  shall  suffer  1  Certainly  not  the  plaintiff,  but  the  defendant 
if  any  one,  whose  president  and  cashier  thus  placed  in  the  hands  of  the 
debtor  this  money  or  the  usual  representatives  of  and  substitutes  for  money, 
to  be  appropriated  to  the  payment  of  his  debt.  In  another  class  of  actions 
stress  is  laid  upon  the  fact  that  the  party  receiving  property  from  his  debtor 
in  payment  of  his  debt  knows  at  the  time  that  it  is  partnership  property 
which  the  debtor  can  not  lawfully  use  for  his  individual  purposes.  {Dob  r. 
HaUey,  16  John,  84.)  Without  examining  cases  in  detail,  I  will  only  say  that 
I  know  of  no  case  charging  the  plaintiff  with  this  money,  and  that  I  can  net 
reconcile  it  with  equity  or  justice; or  any  principle  of  kw  to  hold  him  liable." 
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the  judgment  of  the  court  of  appeals  in  Exchange  Bank  v. 
Monteathy  (26  N.  T.  Rep.  505.)  In  the  words  of  Lord 
Holt  in  Ham  v.  Nichols,  (1  ScUk.  269,)  "  Seeing  somebody 
must  be  a  loser  by  the  deceit,  it  is  more  reasonable  that 
he  that  employs  and  puts  confidence  in  the  deceiver  should 
be  the  loser,  than  a  stranger."  It  is  not  necessary,  for  the 
protection  of  the  plaintiff,  that  he  occupy  in  all  respects  the 
position  of  a  bona  fide  holder  of  commercial  paper  without 
notice  of  any  defect  in  his  title,  although  it  is  true  that, 
before  he  had  any  knowledge  of  the  real  transaction  and  of 
the  claim  set  up  by  the  bank,  he  had  parted  with  the  drafts 
and  disposed  of  the  money,  which,  without  any  benefit  to 
him,  had  passed  out  of  his  reach,  and  formed  no  part  of  his 
estate.  He  acted  in  perfect  good  faith,  and  on  the  presump- 
tion that  Grosvenor  and  the  bank  had  fulfilled  his  commission 
and  not  misappropriated  his  funds.  I  think,  upon  well- 
settled  principles  and  the  strongest  equity,  he  is  entitled  to 
recover,  and  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[OaroNDAOA  Gbvbbax.  Txbm,  April  4,  1866.    JTm^im,  MoiyaH,  Boeom  and 
FotttTf  Jastioes.] 


GoNGSB  V8.  Van  Aebnum. 

The  plaintiff,  while  in  the  employ  of  the  defendant,  and  workiiig  upon  his 
farm  at  a  specified  sum  per  month,  including  his  board,  married  the  daugh* 
ter  of  the  defendant,  who  was  then  residing  with  her  father,  as  a  member 
of  bis  family.  She  continued  to  reside  with,  and  render  serrioes  for,  her 
father,  being  his  principal  housekeeper,  and  he  furnished  her  and  her  two 
children — ^issues  of  the  marriage— with  food  and  clothing;  without  any 
agreement  or  understanding,  or  accounts  iLept,  touching  the  serrices  of 
the  daughter  and  the  food  and  clothing  of  herself  and  children.  And  the 
plaintiff  continued  to  wortc  for  the  defendant,  and  to  board  in  his  house. 

IW  that  the  drcomstaaoes  did  not  Justify  (he  implication  of  a  proniae  b/ 
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the  defendant  to  pay  for  the  services  of  his  daughter,  and  a  promise  by 
the  plaintiff*  to  pay  for  the  board  and  clothing  of  his  wife  and  children. 

That  the  claims  touching  the  wife  and  children  should  be  considered  together,' 
and  that  the  plaintiff  was  not  entitled  to  any  thing  for  the  services  of  his 
%vife,  nor  was  the  defendant  entitled  to  any  thing  for  the  food  and  clothing 
of  the  wife  and  children. 

Hddy  aUoj  that  the  parties  having  agreed,  in  March,  1852,  for  the  services  of 
the  plaintiff  for  eight  months,  at  $12  a  month,  and  he  having  continued  to 
labor  for  the  defendant  until  March,  1860,  without  any  other  agreement 
being  made  as  to  the  amount  of  his  compensation,  a  promise  by  the  de- 
fendant to  pay  what  the  plaintiff's  services,  after  the  expiration  of  the 
eight  months,  were  reasonably  worth,  might  bd  implied. 

And  that  tlie  relation  between  the  plaintiff  and  defendant  was  not  such  as  to 
negative  the  presumption  that  compensation  was  expected  and  intended, 
by  both  parties. 

But  that  the  statute  .of  limitations  applied  to  all  wages  that  became  due  to 
the  plaintiff  more  than  six  years  prior  to  the  commencement  of  this  action. 

APPEAL  from  a  judgment  entered  upon  the  report  and 
decision  of  a  referee.  The  action  was  to  recover  a  com- 
pensation for  work,  labor  and  services.  The  plaintiff,  in 
March,  1851,  commenced  working  for  the  defendant,  on  his 
farm,  under  an  agreement  for  eight  months,  at  $13  a  month, 
the  defendant  to  board  the  plaintiff.  At  the  expiration  of 
the  eight  months,  the  plaintiff  continued  work  until  March, 
1852,  for  his  board  ;  when  a  further  agreement  was  made  for 
the  next  eight  months,  at  $12  a  month  and  board.  The 
plaintiff  continued  to  labor  for  the  defendant,  and  was  board- 
ed, until  about  March  1,  1861,  without  any  further  or  other 
agreement  between  the  parties.  The  referee  found  that 
such  labor  and  services  were  worth  $160  a  year,  besides  the 
boarding  of  the  plaintiff.  The  referee  ascertained  the  amount 
paid  to  the  plaintiff  between  March  1852  and  March  1861  in 
the  way  of  wearing  apparel  and  spending  money  during  the 
bIx  years  next  prior  to  the  commencement  of  this  action,  and 
struck  a  balance  in  favor  of  the  plaintiff.  He  found  that 
the  wages  were  due  at  the  end  of  each  year,  and  after  apply- 
ing the  value  of  the  wearing  apparel,  and  spending  money, 
he  allowed  interest  on  the  balance,  to  the  date  of  the  report. 
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He  applied  the  statute  of  limitations  to  all  wages  that  be« 
carae  due  more  than  six  years  prior  to  the  commencement  of 
the  action. 

In  Nov.  1853,  the  plaintiff  married  the  daughter  of  the  de- 
fendant, who  was  then  residing  with  her  father,  as  a  member 
of  his  family.  She  continued  to  reside  with  her  father  and 
rendered  services  for  him  as  she  had  previously  been  accus- 
tomed to  render  them,  and  the  defendant  furnished  her  and 
her  two  children,  issues  of  the  marriage,  with  food  and  cloth- 
ing ;  there  being  no  agreement  or  understanding  touching 
the  services  of  the  daughter  and  the  food  and  clothing  of  her- 
self and  the  children. 

The  referee  decided  that  the  plaintiff  was  not  entitled  to 
any  thing  for  the  services  of  his  wife,  and  that  the  defendant 
was  not  entitled  to  anything  for  the  food  and  clothing  of 
the  plaintiff's  wife  and  children.  He  decided  that  the  plain- 
tiff was  entitled  to  recover  $160  a  year,  less  the  value  of  hia 
clothing  and  spending  money,  and  an  item  of  twenty  dollars 
paid  for  his  use,  and  to  be  allowed  interest  on  balances  ;  and 
he  limited  the  recovery  to  six  years.  The  defendant  except- 
ed to  some  of  the  findings  of  fact,  and  some  of  the  conclu- 
sions of  law. 

Stcklea,  Graves  dk  ChUdsj  for  the  plaintiff. 

Bessac  &  Bullery  for  the  defendant. 

By  the  Court,  Marvin,  J.  Upon  the  argument  the  defend- 
ant's counsel  made  two  points  :  1.  That  the  relation  which 
the  plaintiff  maintained,  previous  to  his  marriage  with  the 
defendant's  daughter,  as  the  hired  servant  of  the  defendant, 
was  merged  in  the  other  relation  of  son-in-law ;  and  that  the 
defendant  had  a  right  to  presume  that  the  plaintiff  remained 
with  him  as  a  son,  instead  of  a  hired  servant.  2.  If  the 
plaintiff  is  entitled  to  receive  compensation  for  his  services^ 
then  he  is  bound  to  pay  the  defendant  a  reasonable  compen* 
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satioD  for  the  board  and  clothing  of 'his  children.  There  was 
evidence,  upon  the  trial,  tending  to  prove  the  value  of  such 
board  and  clothing,  and  also  the  value  of  the  services  of  the 
■wife,  and  her  board  and  clothing.  The  referee  in  his  opinion, 
and  the  counsel  in  their  arguments,  refer  to  Robinson  v. 
Cuahman^  (2  Denio^  149 ;)  Williams  v.  Hutchinson^  (5  Barb. 
122 ;)  and  Dye  v.  Kerr,  (15  Barb.  444.) 

Bobinson  v.  Cushman  has  little  or  no  application  to  the 
present  case.  In  Williams  v.  Hutchinson  the  plaintiff  was 
the  infant  son  of  a  widow  who  married  the  defendant.  He 
became  a  member  of  the  defendant's  family,  as  one  of  the 
children,  and  was  fed,  clothed  and  schooled  as  such,  and  he 
labored  upon  the  farm  until  ha  was  about  seventeen  years 
old.  It  was  held  that  the  defendant  stood  in  loco  parentis 
to  the  plaintiff,  and  that  this  repelled  all  presumption  of 
service  for  him,  or  wages,  and  rendered  an  express  promise 
indispensable  to  the  maintenance  of  an  action. 

In  Dye  v.  Kerry  the  claim  was  by  a  daughter,  against  her 
fathei-'s  executor,  for  thirty  years'  services.  The  service  was 
rendered  without  any  agi-eement  for  compensation.  She 
lived  with  her  father,  as  a  member  of  the  family,  and  as  such 
was  taken  care  of. 

In  the  present  case  a  new  relation  intervened.  The 
daughter  of  the  defendant,  and  the  plaintiff,  intermarried. 
From  that  time  the  plaintiff  was  undoubtedly  entitled  to 
the  services  of  the  daughter,  then  become  his  wife,  and  he 
was  bound  to  support  her  and  her  children.  The  question, 
however,  would  arise,  in  the  absence  of  a  special  agreement, 
whether  the  circumstances  justify  the  implication  of  a  prom- 
ise by  the  father  to  pay  for  the  services  of  the  wife-daughter, 
and  a  promise  by  the  husband  to  pay  for  the  boarding  and 
clothing  of  the  wife  and  children. 

The  referee  has  found  that  "  there  was  never  any  agree- 
ment or  understanding  that  the  defendant  should  pay  any 
thing  for  the  services  of  his  daughter,  or  receive  any  thing 
for  her  board  or  clothing,  .or.  for  the  support  of  her  children/' 
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This  fiDding  is  broad,  aud  includes  any  agreement,  express  or 
implied,  and  so  I  think  the  referee  intended.  I  have  looked 
into  the  evidence,  and  am  satisfied  with  this  finding.  I  think, 
from  the  evidence,  that  there  was  no  intention  by  either  of 
the  parties  that  there  should  ever  be  an  accounting  for  the 
services  of  the  plaintiff's  wife,  and  the  board  and  clothing  of 
herself  and  the  two  children,  one  five  and  the  other  three  years 
old,  when  the  plaintiff  ceased  working  for  the  defendant. 
The  wife  continued  to  discharge  the  duties  of  a  daughter  to 
the  defendant,  as  also  that  of  a  wife  to  the  plaintiff.  No  ac- 
counts were  kept ;  and  if  there  had  been,  it  is  not  quite 
clear  to  my  mind,  from  the  evidence,  upon  which  side  the 
balance  would  have  appeared.  The  defendant's  wife  was  in 
poor  health  most  of  the  time,  and  it  appeared  that  the  plain- 
tiff's wife  was  the  principal  house-keeper,  and  rendered  val- 
uable services.  They  were  probably  quite  equal  to  what 
she  and  her  children  received  from  her  father.  The  plaintiff 
claimed  compensation  for  her  services  ;  the  referee  disallowed 
the  claim,  and  the  plaintiff  has  not  appealed.  He  acquiesced 
in  this  decision.  The  defendant,  however,  appealed,  and 
,now  claims  compensation  for  the  board  and  clothing  of  liia 
daughter's  children ;  that  is,  unless  the  claim  of  the  plain- 
tiff, for  his  services,  is  disallowed.  In  my  opinion  the  claims 
touching  the  wife  and  children  should  be  considered  togeth- 
er ;  and  I  am  satisfied  with  the  disposition  of  them  made  by 
the  referee. 

The  claim  for  the  plaintiff's  own  services  is  now  to  be  con- 
sidered. The  referee  finds  that  in  March,  1852,  the  parties 
agreed  for  the  services  of  the  plaintiff  for  eight  months  at 
$12  a  month,  and  that  he  continued  to  labor  until  about 
March  1,  1860,  without  any  other  agreement  being  made  be- 
tween the  parties,  relative  to  the  compensation  which  the 
plaintiff  should  receive  for  his  labor  and  services  ;  and  that 
such  labor  and  services  were  worth,  over  and  above  his  board, 
$160  a  year.  By  allowing  this  sum,  less  what  the  plaintiff 
had  received,  the  referee  has  found  an  implied  promise  to  paj 
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what  the  services  were  reasonably  worth.  And  with  the 
finding  and  decision  of  the  referee  I  am  entirely  satisfied. 
The  relation  between. the  plaintiff  and  defendant  was  not 
such  as  to  negative  the  presumption  that  compensation  was 
expected  and  intended  by  both  the  parties.  Indeed  there  ia 
much  affirmative  evidence  in  the  attempts  of  the  parties  to 
settle,  &c.  tending  to  prove  that  compensation  for  his  services 
was  expected  by  both  parties.  The  plaintiff  was  of  mature 
age,  a  young  married  man,  during  most  of  the  nine  years. 
He  appears  to  have  been  industrious  and  economical,  having 
the  principal  charge  and  superintendence  of  the  farm.  Ho 
was  following  the  example  of  other  young  men  in  this  coun- 
try, laboring  by  the  month  or  year,  for  a  period,  for  wages, 
with  a  view  to  the  accumulation  of  capital  with  which  to  set 
up  for  himself.  The  cases  above  cited  are  not  analogous  ; 
nor  is  Williams  v.  Hutchinson,  (3  N,  F.  liep,  312,)  and  the 
cases  therein  cited. 

The  judgment  should  be  affirmed. 

[Erib  Gbxebal  Term,  Maj  2,  1865.    Grover^  DanUU  and  Martin^  Jas* 
tices.] 


Chamberlain  t;^.  MaHtin. 

Where  a  mortgage  of  chattels  contains  a  power  to  the  mortgagee  in  case  of 
default  in  payment,  to  take  the  property  and  "  to  tell  the  same,"  and  apply 
the  avails  in  payment  of  the  debt,  and  in  case  he  shall  at  any  time  deem 
himself  unsafe,  that  he  may  take  possession  of  the  property  and  "sell  the 
same  KipuUic  or  private  sale,"  previous  to  the  day  of  pt^'ment,  the  mortgagee 
may,  in  case  of  default  in  payment  at  the  day,  sell  the  property  at  privaU 
sale,  without  notice  to  the  mortgagor ;  and  if  such  sale  is  fair  and  bona 
JUkj  the  right  of  the  mortgagor  to  redeem  mW  be  foreclosed. 

ACTION  to  redeem  personal  property  mortgaged  by  the 
plaintiff  to  the  defendant.     The  mortgage  was  executed 
April  12, 1842,  to  secure  the  payment  of  a  note  of  the  same 
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date,  for  $515.77,  payable  one  day  after  date.  The  property 
was  one  jenny  engine  and  appurtenances,  and  some  wheels  and 
cranks,  &c.  The  mortgage  was  in  the  usaal  form,  with  a 
power  to  the  mortgagee,  in  case  of  default  in  payment,  to 
take  the  property  and  to  "  sell  the  same,"  and  apply  the 
avails  in  payment  of  the  debt,  after  deducting  all  the  expen- 
ses of  the  sale,  &c.  It  also  contained  the  clause,  that  in  case 
Martin  should  at  any  time  deem  himself  unsafe,  it  should  be 
lawful  for  him  to  take  possession  of  the  property  and  sell 
the  same  at  public  or  private  sale,  previous  to  the  time  men- 
tioned for  the  payment  of  the  debt,  applying  the  proceeds  as 
aforesaid  after  deducting  all  expenses  of  sale  and  keeping,  &c. 

On  the  20th  of  June,  1862,  Martin  recovered  a  judgment 
against  Chamberlain  on  the  note.  An  execution  was  issued 
and  the  property  taken  and  sold  by  virtue  thereof,  to  Martin, 
for  $55,  August  25th.  Martin  then,  by  virtue  of  the  sale  and 
the  mortgage,  took  possession  of  the  property  and  caused 
some  necessary  repairs  to  be  made  upon  it,  and  in  January, 
1863,  made  a  verbal  contract  with  one  Penfield  to  sell  the 
property  to  him  for  $400.  This  sale  was  fully  consum- 
mated as  early  as  May  1,  1843,  and  Penfield  paid  to  Martin 
the  whole  consideration ;  and  the  court  found  that  Penfield, 
under  such  purchase,  became  the  owner  of  the  property,  and 
that  the  sale  was  a  fair  sale  in  the  then  condition  of  the 
market.  That  prior  to  that  time  there  was  only  a  limited 
demand  for  such  property.  That  soon  after  the  sale  such 
property  was  in  demand  and  advanced  in  price,  and  its  value 
October  24,  1843,  exceeded  $643,  a  sum  sufficient  to  pay  the 
mortgage  debt,  interest,  costs  and  expenses,  which  sum,  on 
that  day,  was  tendered  by  the  plaintiff  to  the  defendant,  and 
the  plaintiff  demanded  the  property,  and  claimed  the  right 
to  redeem  it.  The  defendant  refused  to  accept  the  tender,  or* 
to  deliver  the  property. 

As  a  conclusion  of  law,  the  court  decided  that  the  defend- 
ant got  no  right  or  title  to  the  property  by  the  sale  on  exe- 
cution.   Also  that  the  sale  of  the  property  by  the  defendant 
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to  Penfield  foreclosed  all  right,  lien  or  iaterest  therein  of  the 
plaintiflf;  that  his  right  to  redeem  the  property  was  thea 
gone ;  and  that  the  plainti£f  had  no  cause  of  action ;  Ithat 
neither  party  recover  costs  as  against  the  other ;  and  that 
judgment  be  entered  accordingly.  The  plaintiff  excepted  to 
some  of  the  findings  of  fact,  and  also  to  the  conclusions  of 
law  adverse  to  him.  Judgment  heing  entered^  the  plaintiff 
appealed  to  the  general  term. 

A.  0.  Bice,  for  the  plaintiff. 

G,  A.  Kendall^  for  the  defendant 

By  the  Courts  Marvin,  J»  The  legal  point  made  by  the 
plaintiff's  counsel  is  that  the  private  sale  of  the  property  by 
Martin  to  Penfield,  did  not  have  the  effect  to  foreclose  the 
plaintiff's  right  to  redeem  the  property.  He  claims  that  a 
private  sale  was  unauthorized  by  the  mortgage,  and  that  in 
such  a  case  the  equity  of  redemption  can  only  be  foreclosed 
upon  a  reasonable  notice  to  him.  That  the  same  principle 
should  be  applied  as  in  the  case  of  a  pledge. 

The  mortgagee  was  authorized  to  sell  in  case  of  default 
in  making  payment.  The  mode  of  sale  is  not  specified. 
There  is  no  limitation  upon  the  power.  The  mortgagee  may 
sell  and  apply  the  avails,  after  deducting  expenses  of  sale, 
&c.  If  he  should  take  possession  because  he  deemed  himself 
insecure,  then  the  power  to  sell  at  public  or  private  sale 
previous  to  the  time  for  payment,  is  expressly  given.  Was 
it  intended  to  make  a  distinction,  as  to  the  mode  of  sale,  in 
the  two  cases?  I  think  not.  But  the  argument  goes 
further.  It  is  that  a  reasonable  notice  of  sale  must  always 
be  given  to  the  mortgagor,  or  the  equitable  right  to  redeem 
is  not  lost  or  barred.  In  short,  that  the  sale  is  the  same  as 
in  the  case  of  a  pledge.  There  is  a  very  marked  difference 
between  a  pledge  and  a  mortgage,  as  to  the  rights  of  the 
parties  after  default  in  payment. 

Ygt.  XLIII.  39 
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A  pledge  is  a  deposit  of  personal  effects  to  be  retained 
until  redeemed.  And  although  the  time  for  redemption  is 
specified  by  the  agreement  of  the  parties,  and  the  pledgor  suf- 
fers it  to  pass  and  is  thus  in  default,  still  the  property  re- 
mains in  pledge  only,  and  the  right  to  redeem  continues 
until  it  is  foreclosed  by  acts  sanctioned  by  the  law. 

^^A  mortgage  is  a  pledge  and  more;  for  it  is  an  absolute 
pledge  to  become  an  abisolute  interest  if  not  redeemed  at  a 
certain  time."  (Jones  v.  Smithy  2  Vea,  Jun.  378.)  Perhaps 
the  definition  is  not,  at  this  day,  precisely  accurate.  A  pledge 
is  the  bailment  of  property.  In  the  case  of  a  mortgage,  the 
property  may  remain  in  the  possession  of  the  mortgagor.  A 
mortgage  of  chattels  is  a  sale  of  them,  upon  condition,  and  it 
the  condition  is  not  performed  the  title  becomes  absolute  at 
law.  The  mortgagee  becomes,  by  a  failure  to  perform  the 
condition,  a  vendee,  and  he  has  in  law  an  absolute  power 
.-over  the  property.  But  as  cases  of  great  hardship  may 
arise  from  a  failure  to  perform  the  condition  on  the  day, 
which  was  to  render  the  sale  void,  courts  of  equity  will  grant 
relief  if  the  mortgagor  brings  his  bill  within  a  reasonable  time. 
As  the  title  is  absolute  at  law,  in  the  mortgagee,  immediate- 
ly after  default  in  performing  the  condition,  I  do  not  see 
why  he  may  not  sell  the  property,  and  give  to  his  vendee  a 
perfect  title,  assuming  such  sale  to  be  fair  and  bona  fide. 
He  is  under  no  obligation  to  anticipate  that  the  mortgagor 
may  desire  to  redeem,  and  so  wait  for  him  to  do  so.  If  he 
and  his  vendee  act  in  fraud  of  the  equitable  right  of  the 
mortgagor  to  redeem,  a  court  of  equity  may  undoubtedly  give 
relief  in  an  action  against  the  mortgagee  and  his  vendee  to 
redeem. 

In  the  present  case  it  is  found  as  a  fact  that  the  sale  made 
by  Martin,  the  mortgagee,  to  Penfield  ^^was  a  fair  sale  in  the 
then  condition  of  the  market.''  It  seems  to  me  that  this  dis- 
poses of  the  question  of  the  right  of  redemption.  If  it  was 
intended  to  question  the  fairness  of  the  sale  to  Penfield,  he 
ishould  have  been  made  a  party^  as  the  remedy  by  redemption 
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is  to  obtain  the  specific  property  mortgi^ed.  The  question 
touching  the  rights  of  the  parties  to  the  sum  obtained  from 
Penfield  is  not  involved  in  this  action*  The  sum  was  not 
sufficient  to  pay  the  debt  owing  by  the  plaintiff  (the  mort- 
gagor) to  the  defendant  (the  mortgagee.) 

The  judgment  can  not  be  reversed  upon  the  ground  that 
material  facts  found  are  unsupported  by  evidence,  or  were 
found  against  the  weight  of  evidence. 

1  have  consulted  the  following  authorities,  most  of  them 
cited  by  counsel:  Btory  on  Bailm.  §  287 ;  3  Denio^  33 ;  12 
Wend.  61;  Hart  v.  Ten  Eyck,  2  John.  Oh.  62;  Wheder 
V.  Newbotdd,  16  N.  T.  Rep.  392 ;  Champlin  v.  Johnson, 
39  Barb.  606 ;  Dane  v.  Mallory,  16  id.  46 ;  Burdick  r. 
McVcmnery  2  i>ento,  170;  Case  v.  Boughton,  11  Wend. 
106;  40  Barb.  179;  Story's  Eq.  §§  1030,  1031;  4  Kenfs 
Com.  138;  1  Pars,  on  Cant.  452,  591. 

Judgment  affirmed,  with  costs  of  the  appeal. . 
0  [Ebib  GxvsmAL  Tbbm,  May  2, 1866.    Orwtr,  J)am4$  and  Marvm,  Jastices.] 
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Lke  vs.  Pabker. 

Where  a  person,  made  a  party  to  a  foreclosure  snlt  as  having  or  dalmtng  to 
have  some  interest  in,  or  lien  upon,  the  mortgaged  premises  accruing  sub- 
sequently to  the  lien  of  the  mortgage,  appears  and  answers,  setting  up  as  |  8apS0o| 
a  defense  that  the  mortgagor  was  not  the  owner,  or  seised  of  the  premises 
at  the  date  of  the  mortgage,  but  that  he,  the  defendant,  was  owner  aod 
in  possession  of  the  premises,  and  had  so. continued  ever  since;  which 
claim  is  not  tried  before  the  referee,  but  by  stipulation  a  judgment  is 
entered,  containing  a  provision  that  such  judgment  shall  be  without  pr^u- 
dice  to  any  adverse  title  in  such  defendant,  superior  to  the  mortgage ;  the 
judgment  of  foreclosure,  and  the  sale  thereunder,  witt  not  be  conditdve 
upon  such  defendant,  as  to  the  title  of  the  mortgagor. 

But,  in  an  action  of  ejectment  brought  by  the  purchaser  at  the  sale  under 
the  decree  of  foreclosure,  to  recover  the  possession,  such  adverse  claimant 
may  set  up  as  a  defense  any  right  he  had  to  the  mortgaged  premises, 
#a;ia(ing  prior  to  the  execuUon  of  the  mortgage. 
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MOTION  for  a  new  trial,  on  exceptions.    The  action  ib 
ejectment,  for  a  farm  of  about  eighty  acres  in  Hamburgh, 
Erie  county. 

In  July,  1842,  Henry  Parker  recovered  a  judgment  in  the 
recorder's  court  of  the  city  of  Buflfalo,  against  the  defendant 
and  others,  upon  which  an  execution  was  issued  to  collect 
$83.86  and  interest.  The  premises  in  question  were  sold  by 
the  sheriff,  by  virtue  of  the  judgment  and  execution,  to  one 
Abraham  Lang,  and  a  certificate  of  the  sale  was  given,  dated 
November  5,  1842.  On  the  17th  of  January,  1844,  the  de- 
fendant confessed  a  judgment  in  a  justice's  court  to  John  F. 
Brown,  for  $30.  A  transcript  was  filed  and  this  judgment 
was  docketed  January  20,  and  Brown  redeemed  from  the  sale 
to  Lang.  The  sheriff  executed  a  deed  to  Brown,  dated  Febru- 
ary 6, 1844.  Brown  executed  a  mortgage  upon  the  premises, 
dated  August  21,  1851,  to  Amelia  Eranse,  to  secure  the 
payment  of  $1500  in  one  year.  This  mortgage,  through 
sundry  assignments,  came  to  the  present  plaintiff  March  18, 
1856.  The  plaintiff  brought  an  action  in  this  court  to  fore-« 
close  the  mortgage,  and  made  the  mortgagor.  Brown,  and 
the  present  defendant,  Parker,  and  another  person,  parties. 
The  complaint  was  in  the  usual  form,  and  as  to  the  defend* 
ant  Parker  it  averred  that  he  "has,  or  claims  to  have,  some 
interest  or  lien  upon  the  mortgaged  premises,  or  some  part 
thereof,  which  interest  or  lien,  if  any,  has  accrued  subse- 
quently to  the  lien  of  the  said  mortgage."  Parker  answered, 
and  denied  each  and  every  allegation -of  the  complaint  For 
a  farther  defense,  he  alleged  that  Brown  had  no  title  to  the 
premises  when  he  executed  the  mortgage ;  that  on  the  con- 
trary he,  Parker,  owned  the  premises,  and  was  then,  and 
ever  since  had  been,  in  possession.  There  was  also  a  third 
defense— usury  in  the  mortgage — set  up. 

The  issues  in  the  action  were  referred  to  a  referee,  and  the 
trial  came  on  in  January,  1859,  when  the  parties,  by  their 
attorneys,  stipulated  that,  upon  the  reading  and  filing  the 
report  of  the  referee,  ^'a  judgment  of  foreclosure  and  sale, 
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with  coats,  in  the  usual  form,  may  be  taken  in  this  action, 
with  a  provision  to  he  inserted  in  such  judgment  that  it  is 
without  prejudice  to  any  adverse  title  in  thensaid  defendant, 
Francis  B.  Parker,  to  the  mortgaged  premises  superior  to  the 
mortgage  set  forth  in  the  complaint  The  judgment  was 
perfected,  the  roll  containing  the  clause:  ^'This  judgment 
is  without  prejudice  to  any  adverse  title  in  the  defendant 
Francis  B.  Parker  to  the  mortgaged  premises,  superior  to 
the  mortgage  set  forth  in  the  complaint''  By  virtue  of  this 
judgment  the  premises  were  sold  to  the  plaintiff,  by  the 
sheriff,  who  executed  the  usual  deed. 

The  defendant  offered,  on  the  trial  of  this  cause,  to  prove 
numerous  facts :  as  that  the  sheriff  made  no  sale  of  the  prem- 
ises in  November,  1842 ;  that  he  paid  the  judgment  confessed 
by  him  to  Brown,  prior  to  the  redemption ;  that  the  pre* 
tended  redemption  was  a  fraud  upon  the  sheriff,  and  alao 
upon  him ;  that  he  paid  the  judgment  upon  which  the  sale 
was  had ;  that  he  had  no  knowledge  of  any  pretended  sale  or 
redemption  until  after  the  execution  and  delivery  of  the 
mortgage  by  Brown  to  Eranse.  To  each  of  these  offisrs  the 
plaintiff  objected,  on  the  ground  that  the  judgment  in  the 
action  to  foreclose  the  mortgage  was  conclusive  upon  the  de» 
fendant  as  to  the  title  of  Brown.  The  court,  as  to  each 
offer,  held  the  objection  well  taken,  and  the  defendant  ex* 
cepted.  The  court  directed  a  verdict  for  the  plaintiff,  and 
the  defendant  excepted.  The  exceptions  were  ordered  to  be 
heard  in  the  first  instance  at  a  general  term. 

P.  O.  Parker^  for  the  pl^ntiff. 

H.  BoicBy  for  the  defendant 

By  the  Court,  Marvin,  J.  In  Eagle  Fire  Company  t. 
Lenty  (6  Paige,  635,)  Chancellor  Walworth  said :  ''So  far 
as  mere  legal  rights  are  concerned,  upon  a  bill  of  foreclosure 
the  only  proper  parties  to  the  suit  are  the  mortgagor  and  the 
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mortgagee,  and  those  who  have  acquired  rights  or  interests 
under  them  subsequent  to  the  mortgage.  And  the  mort- 
gagee has  no  right  to  make  one  who  claims  adversely  to  the 
title  of  the  mortgagor,  and  prior  to  the  mortgage,  a  party 
defendant,  for  the  purpose  of  trying  the  validity  of  his  ad* 
verse  claim  of  title  in  this  court." 

This  principle  was  applied  by  the  court  of  appeals  in  (%r- 
ning  v.  Smith,  (2  Beld.  82.)  In  these  cases  the  question 
arose  in  the  action  to  foreclose  a  mortgage.  In  the  last  of 
these  cases  it  is  held  that  the  court  should  look  into  the 
question  far  enough  to  ascertain  whether  it  comes  within  the 
rule,  and  if  so,  it  should  dismiss  the  complaint  as  to  such 
defendant. 

In  Lewis  v.  Smith,  (5  Sdd.  502,)  it  was  held  that  a  claim 
of  dower  was  not  barred  by  a  foreclosure  of  a  mortgage  exe- 
cuted by  the  husband  during  coverture,  though  the  widow 
was  made  a  party  to  the  foreclosure  suit,  and  the  bill  was 
taken  as  confessed  against  her.  The  complaint  contained 
the  averment  that  she  claimed  some  interest  in  the  premises 
as  subsequent  purchaser  or  incumbrancer,  or  otherwise. 

After  reading  these  cases  I  am  satisfied  the  court  erred  in 
holding  that  the  judgment  and  sale  in  the  mortgage  fore- 
closure was  conclusive  upon  the  defendant  as  to  the  title  of 
Brown.  Such  judgment  had  no  effect  upon  any  claim  of 
title  by  the  defendant  arising  prior  to  the  mortgage.  And 
it  appears  from  the  case  just  cited  that  had  the  defendant 
suffered  the  complaint  to  be  taken  as  confessed,  the  judg- 
ment would  not  have  affected  any  legal  claim  he  had,  arising 
anterior  to  the  lien  of  the  mortgage.  It  is  intimated  in 
Lewis  V.  Smith  that  if  the  party  appear  and  litigate  the 
question  of  his  claim  and  is  defeated  upon  it,  the  judgment 
in*  the  foreclosure  action  will  conclude  him,  in  a  collateral 
action.    I  have  no  doubt  this  would  be  so. 

In  the  present  case  the  defendant  Parker  appeared  in  the 
foreclosure  action  and  answered,  setting  up,  as  one  of  his 
defenses^  that  Brown  the  mortgagor  was  not  the  owner^  or 
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seised  of  the  premises,  at  the  time  he  executed  the  mortgage, 
bat  that  he,  Parker,  was  owner  and  in  possession  of  the 
premises,  and  so  continaed  ever  since. 

This  claim  of  the  defendant  was  not  tried  before  the  ref- 
eree. The  parties  stipulated  that  a  judgment  might  be  taken, 
containing  a  provision  that  it  was  without  prejudice  to  any 
adverse  title  in  the  defendant  Parker,  to  the  mortgaged  prem- 
ises, superior  to  the  mortgage.  It  was  intended  by  this  stip- 
ulation to  save  to  Parker  any  right  he  had  to  the  premises, 
existing  prior  to  the  mortgage  lien.  He  was  in  possession 
when  Brown  gave  the  mortgage,  claiming  title  to  the  prem- 
ises, and  it  was  intended  by  this  stipulation  that  the  judg- 
ment should  have  no  effect  upon  any  rights  he  had  at  the 
time  the  mortgage  was  given ;  and  this  intention  was  effected 
by  the  clause  in  the  judgment,  that  it  was  without  prejudice 
to  any  adverse  title  in  Parker,  &c.  &c. 

It  may  also  be  well  to  refer  to  the  statute  making  grants 
of  land  held  under  a  title  adverse  to  that  of  the  grantor 
void,  but  allowing  a  mortgage  to  be  executed  which  '^  shall 
bind  the  land  from  the  time  the  possession  thereof  shall  be 
recovered,  by  the  mortgagor,  or  his  representatives."  (1 
JS.  3.  739.)  The  remedy  here  indicated  is  an  action  to  re- 
cover the  possession  of  the  premises  held  adversely  at  the 
time  the  mortgage  was  executed. 

Issues  joined  in  actions  for  the  recovery  of  the  possession 
of  real  estate  must  be  tried  by  a  jury.     (Code,  §  253.) 

In  this  case  the  defendant  Parker  should  be  allowed  td 
make  any  defense  which  existed  prior  to  the  execution  of 
the  mortgage. 

There  must  be  a  new  trial ;  costs  to  abide  the  event. 

[Ebxb  Obsual  Tbrm,  May  2, 1865.    Orwer,  Jhnkb  and  Miirpm,  JwUcei.] 
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BoAOH  vB.  LaFabos. 

The  filing  of  a  supplemental  complunt  for  the  purpose  of  reTfviDg  an«€tioii  it 
a  matter  of  right.  Amotion  for  leare  to  file  snch  a  complaint  is  wmeoee* 
lary  and  improper. 

THIS  was  a  motion  made  at  a  special  term  by  the  plaintiff, 
for  leave  to  file  a  sapplemental  complaint  for  the  pur- 
pose of  reviving  the  action.  The  motion  was  denied,  at 
«pecial  term,  and  an  appeal  taken  from  the  order  entered  on 
audi  denial 

Gso.  Gt.  Babnabd,  J.  In  the  Matter  o/Jforsdorff,  (17  J&6. 
Ft,  Sep.  168,)  the  general  term  of  this  district  decided 
that  the  filing  of  a  supplemental  complaint  for  this  purpose 
was  a  matter  of  right ;  and  that  a  motion  for  leave  to  file  such 
complaint  was  unneccessary  and  improper.  I  think  the  de- 
eision  in  the  Borsdorff  case  was  correct,  and  see  no  reason 
for  departing  from  it ;  the  filing  of  a;  suplemental  complaint 
by  the  plaintiff,  for  the  purpose  of  reviving  an  action,  being 
a  matter  of  right. 

The  order  should  be  affirmed,  on  the  ground  that  the 
snotion  was  unnecessary  and  improper. 

Lbokabd  p.  J.  The  code,  §  121,  has  introduced  a  form  un- 
known to  the  practice  of  the  late  coilrt  of  chancery,  and  ap- 
plied it  for  the  purpose  of  reviving  an  action  after  the  party 
entitled  to  revive  has  omitted  for  a  year  to  proceed  in  a  more 
simple  manner  for  that  purpose  by  motion.  The  office  of  a 
supplemental  bill  in  chancery  was,  generally,  to  introduce 
new  facts,  which  had  arisen  since  the  bringing  of  the  original 
bill ;  and  leave  to  file  the  supplemental  bill  must  be  obtained 
from  the  court.  ^^  If  there  is  probable  cause  for  filing  it, 
leave  will  be  given  of  course,  and  the  court  only  examines 
the  question  so  far  as  to  see  that  the  privilege  is  not  abused 
for  the  purpose  of  delay  and  vexation  to  the  defendant ;  and 
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in  a  case  of  doubt,  the  court  will  direct  notice  of  the  appli- 
cation to  be  given/'     (1  Hoffman's  Ch.  Pr.  403.) 

The  same  author  says  the  practice  is  most  safe  to  apply  for 
leave,  in  all  cases. 

If  the  application  to  revive  be  made  within  a  year,  the 
formality  of  a  supplemental  complaint  is  unnecessary  ;  but  the 
leave  of  the  court  must  be  obtained  by  a  motion. 

It  is  true,  the  code  does  not  direct  an  application  to  the 
court  for  leave  to  bring  the  supplemental  complaint  after  the 
expiration  of  a  year  from  the  time  of  the  death  or  other  disabil- 
ity of  a  party,  but  such  was  the  former  practice  in  respect  to 
supplemental  bills,  and  I  do  not  see  how  or  where  it  was 
abrogated.  Had  the  code  directed  the  action  to  be  continued 
by  a  bill  of  revivor,  then  the  former  practice  in  relation  to 
such  bills  would  have  been  impliedly  adopted,  and  I  con- 
cede that  the  practice  of  bringing  it  without  application  for 
leave  would  have  been  regular. 

The  proceedings  by  bill  of  revivor,  and  supplemental  bill, 
were  each  well  known  to  the  practice  in  the  court  of  chan- 
cery; and  when  the  "supplemental  complaint"  was  intro- 
duced into  the  code,  it  seems  appropriate  that  the  practice 
prevailing  at  the  introduction  of  the  code  in  relation  to  that 
proceeding  should  be  adopted. 

I  am  unable  to  percieve  any  good  reason  why  the  leave  to 
file  the  supplemental  complaint  should  not  be  granted. 

The  motion  was  denied  at  special  term  only  for  the  pur- 
pose of  enabling  the  question  to  be  brought  before  the  general 
term  by  appeal. 

Since  the  decision  in  the  Matter  of  Boradorff  v.  Jtorrf, 
(17  Ahh.  Pr,  Rep.  168;  8.  C.  41  Barh.  211,)  we  must,  until 
some  other  practice  is  adopted  by  more  united  authority,  ad- 
here to  the  rule  there  prescribed.  The  plaintiflF,  in  the  pres- 
ent case,  will  serve  his  supplemental  complaint  for  the 
purpose  of  continuing  his  action,  if  so  advised,  although  the 
leave  to  do  so  is  denied. 

I  think  the  order  should  be  aflSrmed  without  costs. 
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SuTHEBLAND,  J.  Concurred  in  affirming  the  order  without 
costs. 

Order  affirmed,  without  costs,  on  the  gound  that  a  fhotion 
was  unnecessary  and  improper. 

[Nbw  Tobk  0BNBB1.L  Tbbm ,  NoTeMber  7, 1864.  Ltonard^  Om,  Q,  Banari 
and  SiiiM0iohd  Jiutices., 
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flghlOt 

|l87»  Mol  Where  there  are  seyeral  mortgages  upon  the  same  premises,  the  one  first 

recorded  is  presumptively  the  prior  lien,  and  entitled  to  the  snrplut 
moneys  on  a  foreclosure  and  sale. 

The  burden  is  upon  the  holder  of  the  junior  mortgage,  to  overcome  this  pre* 
sumption  of  law. 

The  date  of  the  acknowledgment  is  not,  standing  by  itself,  evidence  of  a  de- 
livery of  the  mortgage ;  nor  is  even  the  record  conclusive  evidence  of 
a  delivery. 

The  presumptioD  of  priority  between  mortgages,  arising  Ax>m  the  record, 
may  be  overcome  by  proof  that  the  mortgage  first  recorded  was.  by  verbal 
agreement  between  the  mortgagor  and  mortgagee,  not  to  become  operative 
until  the  whole  consideration  wan  paid,  and  that  the  second  mortgage  was 
delivered  and  recorded  before  ftuch  payment. 

An  agreement  between  a  mortgagee  and  the  mortgagor,  that  the  mortgage 
shall  be  second  in  order,  as  a  lien,  to  another  mortgage  on  the  same 
premises,  is  valid  between  the  parties,  if  made  prior  to  the  delivery  of  the 
mortgage ;  and  the  assignee  of  such  second  mortgage  will  have  no  greater 
right  than  his  assignor  possessed,  to  disturb  the  lien  of  the  prior  inorl* 
gage. 

APPEAL  from  an  order  made  at  a  special  term,  settling 
the  rights  and  priorities  of  the  several  claimants  to  sur- 
plus moneys  arising  from  the  sale  of  mortgaged  premises, 
under  a  judgment  of  foreclosure.  There  were  two  mortgages 
executed  hy  John  B.  Schroeder  upon  the  same  premises ;  one 
given  to  Boss,  under  which  Mallory  claimed,  which  was  re- 
corded June  8th,  1861 ;  and  one  to  Stevens,  under  which 
Freeman,  the  plaintiff,  churned  which  was  recorded  two  days 
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later.  The  time  of  the  actual  delivery  of  neither  of  these 
mortgages  was  proven.  The  court  decided  that  Mallory  was 
entitled  to  a  priority  in  payment  out  of  the  suplus  moneys, 
and  Freeman  appealed. 

A.  J.  Vanderpoel  and  S.  B,  Brownell,  for  the  appellant. 

Paddock  &  Cannon^  for  the  respondents. 

Leonabd,  p.  J.  The  mortgage  first  recorded  is  presump- 
tively the  prior  lien,  and  entitled  to  the  surplus  in  question. 
The  burden  is,  therefore,  upon  the  holder  of  the  junior  mort- 
gage to  overcome  this  presumption  of  law. 

The  date  of  the  acknowledgment  is  not,  standing  by  itself, 
evidence  of  a  delivery  of  the  mortgage.  The  record  is  evi- 
dence of  delivery  in  a  greater  degree,  because  the  instrument 
is  not  then  in  the  possession  of  the  mortgagor ;  but  even  the 
record  is  not  conclusive  evidence  of  a  delivery.  The  mort- 
gage may  have  been  recorded  conditionally,  to  become  opera- 
tive, perhaps,  when  the  consideration 'has  been  received  by 
the  mortgagor,  as  often  occurs  in  practice.  A  verbal  agree- 
ment between  the  mortgagor  and  the  mortgagee,  hi  respect 
to  the  time  when  the  mortgage  shall  become  operative,  is 
valid  notwithstanding  the  record. 

In  the  present  case,  the  sum  of  $6000,  part  of  the  consid- 
eration of  the  mortgage  under  which  Mallory  claims,  was 
had  by  the  mortgagor  long  before  the  execution  of  the  mort- 
gage, but  it  is  uncertain  whether  the  sum  of  $2000,  the  re- 
sidue of  the  consideration  of  that  mortgage,  was  advanced 
until  some  time  duing  the  10th  day  of  October,  1861,  upon 
which  day  the  mortgage  under  which  Freeman  claims  was 
recorded.  This  latter  sum  may  have  been  paid,  or  the  check 
for  it  delivered  to  the  mortgagor,  before  that  day,  but  it  is 
not  certain  that  it  was  so.  But  if  the  proof  is  put  in  the 
most  favorable  light  for  Freemen's  claim,  the  mortgage  of 
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Mallory  became  operative  for  its  whole  amount  on  the  same 
day  that  the  mortgage  held  by  Freeman  was  recorded. 
.  It  was  necessary  then  for  Freeman  to  show  only  that  his 
mortgage  had  been  delivered  prior  to  the  payment  of  the  sum 
of  $2000,  to  cause  it  to  become,  in  the  absence  of  other 
proof  on  the  part  of  Mallory,  to  that  extent  entitled  to  a 
priority  in  the  order  of  payment.  The  mortgage  of  Freeman 
was  given  to  secure  an  antecedent  debt,  and  the  instrument 
became  operative  instantly  upon  an  unconditional  delivery. 
But  Freeman  has  failed  to  show  any  delivery  of  the  mort- 
gage under  which  he  claims,  prior  to  the  delivery  of  the 
check  for  82000,  which  made  up  the  remaining  considera- 
tion of  the  mortgage  held  by  Mallory. 

Boss  was  not  affected  by  the  lien  of  the  mortgage  to 
Stevens,  so  as  to  prevent  him  from  advancing  the  $2000, 
until  he  had  notice  of  its  existence,  either  constructively  by 
the  record,  or  by  actual  knowledge  of  its  delivery.  There  is 
no  evidence  that  Boss  had  any  notice  of  the  mortgage  to 
Stevens  when  he  advanced  the  $2000,  either  actual  or  con* 
structive,  even  if  we  assume  that  the  mortgage  had  in  fact 
been  delivered,  as  to  which  we  are  without  evidence. 

It  also  appears  in  evidence  that  it  was  agreed  between 
Stevens  and  the  mortgagor  that  the  mortgage  to  Stevens,  un- 
der which  Freeman  claims,  should  be  second  in  order,  as  a 
lien,  to  the  mortgage  to  Boss,  under  which  Mallory  claims. 

This  agreement  was  valid  between  the  parties  because 
xhade  prior  to  the  delivery  of  the  mortgage,  and  while  the 
mortgagor  had  the  right,  as  well  as  the  means,  of  fixing  a 
condition  to  the  delivery  and  the  order  of  priority  between 
the  Hens  about  to  be  created.  The  record  was  evidence  of 
the  priority  of  the  Mallory  mortgage  when  Freeman  ac- 
quired the  mortgage  under  which  he  claims.  He  has  no  equity 
to  disturb  the  prior  lien  of  the  mortgage  held  by  Mallory 
greater  than  that  of  his  assignor,  Stevens. 

The  time  of  the  record,  as  well  as  the  agreement  referred 
to^  strengthen  the  claim  under  the  mortgage  by  Mallory. 
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The  admiwion  of  the  evideDce  respecting  the  statements 
made  by  Stevens,  the  former  owner  of  the  mortgage  noiif 
held  by  Freeman,  was  an  error.  The  subsequent  purchase 
of  chattels  is  not  affected  by  the  oral  declarations  of  the 
prior  owner,  unless  they  have  been  brought  to  his  knowledge 
before  he  became  the  purchaser.  The  error  does  not,  however, 
help  the  case  of  Freeman,  as  his  proof  fails  to  establish  a 
prior  claim,  without  reference  to  the  evidence  improperly  ad- 
mitted against  his  objection. 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

Barnard,  J.  I  concur,  upon  the  ground  that  it  was 
agreed  between  Beebe  and  Stevens  at  the  time  the  mortgage 
was  given  to  Stevens,  that  such  mortgage  should  be  subse- 
quent to  the  mortgage  given  to  Ross  for  $7000.  The  testi- 
mony of  Boss  as  to  the  statements  made  by  Stevens  was 
clearly  improper.  But  as  there  is  no  evidence  whatever, 
tending  to  contradict  the  testimony  giVen  by  Bebee  as  to  the 
agreement  made  by  him  with  Stevens,  I  think  the  evidence 
as  to  the  statements  made  by  Stevens  may  be  consider^  as 
harmless  evidence,  and  that  the  error  in  admitting  it,  may 
be  disregarded  on  this  appeal. 

Sutherland,  J.  also  concurred. 

[Nbw  York  Gbxbral  Tbrh,  Noyamber  7, 1S64.  ZeoiMrd,  Cho.  0.  Barnard 
and  Sutherland^  Justices.] 
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Sawyeb  and  others  t;^.  Chambebs  and  others. 

In  an  action  upon  a  promissorj  note,  by  the  payees  against  indorsen,  tbt 
court  refused  to  allow  the  defendants  to  show  that  the  note  was  given  for 
goods  to  be  delivered,  and  that  such  goods  had  never  been  delivered.  Hdd 
erroneous. 

The  rule  that  exceptions  to  a  charge  must  be  spedflc  does  not  apply  to  a  case 
where  the  judge  excludes  the  delsnse  on  the  opening  of  the  defendant's 
counsel. 

Where  the  Judge  excludes  the  whole  defense,  one  exception  to  the  decision 
is  good. 

ACTION  upon  a  promissory  note^  against  the  indorsers. 
Upon  the  trial  the  plaintiff  proved  the  execution  of  the 
note  and  the  interest,  and  rested.  The  defendants  opened 
their  defense,  and  being  requested  by  the  plaintiffs'  counsel, 
stated  that  they  intended  to  prove  that  the  note  in  suit  was 
indorsed  by  the  defendants  for  the  Gutta  Percha  Company 
themselves,  upon  the  condition  that  the  plaintiffs  would  per- 
form and  carry  out  an  agreement  made  between  them  and 
the  company  to  deliver  to  the  company  cotton  duck,  at  a 
certain  price,  for  which  the  company  was  to  give  satisfactory 
paper.  That  the  plaintiffs  did  not  perform  their  agreement, 
and  thereby  prevented  the  company  from  pajring  the  note. 
That  the  contract  was  the  sole  consideration  for  the  note  in 
suit.  That  the  note  was  given  for  cotton  duck  so  sold  and 
to  be  sold  to  the  company ;  that  only  duck  to  the  value  of 
$3195.19  had  been  delivered,  and  that  the  company  had 
paid  the  plaintiffs,  on  account  of  the  duck  so  delivered,  a  sum 
of  money  exceeding  the  contract  price  thereof. 

The  court  refused  to  permit  the  defendants  to  prove  such 
matters,  and  directed  a  verdict  for  the  plaintiffs,  to  which 
ruling  the  defendants  excepted. 

3fr.  Abbottj  for  the  appellants. 

Mr.  Harrington,  for  the  respondents. 
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By  the  Courts  Inorahah,  J.  The  defense  set  up  in  this  case 
must  be  considered  as  sufficiently  alleged  in  the  answer,  as  the 
answer  was  amended  by  the  court  to  embrace  the  facts  so  stated, 

Whether  this  is  to  be  considered  an  offer  to  show  a  total 
or  partial  failure  of  consideration  between  the  plaintiffs  and 
the  makers,  is  immaterial.  Between  the  original  parties 
such  a  defense  is  admissible.  The  offer  was  to  show  that 
the  whole  consideration  of  the  note,  or  the  greater  part  of 
it,  had  failed ;  that  the  note  was  given  on  account  of  the 
goods,  which  the  plaintiffs  had  agreed  to  sell  to  the  com- 
pany ;  that  only  a  small  portion  of  such  goods  had  been  de- 
livered, and  that  the  amounts  so  delivered  had  been  actually 
paid  for.  I  am  at  a  loss  to  see  any  ground  on  which  this 
evidence  could  be  excluded. 

Surely  an  accommodation  indorser  is  in  no  worse  condition 
than  the  maker.  He  has  a  right  to  any  defense  which  the 
maker  could  avail  himself  of.  If  the  makers  had  been  sued 
upon  the  note,  they  could  have  shown  that  the  note  was 
given  on  account  of  goods  to  be  delivered,  and  that  such 
goods  had  never  been  received.  The  plaintiffs,  under  such 
proof,  would  have  no  claim  against  the  defendants,  as  the 
note  would  be  without  consideration.  So  long  as  the  courts 
permit  the  consideration  of  a  note  to  be  inquired  into  under 
any  circumstances,  the  facts  presented  in  the  defendants' 
offer  must  come  within  such  a  rule.  The  plaintiffs  have  no 
right  to  recover  on  this  note,  from  any  of  the  parties,  any 
thing  more  than  enough  to  indemnify  them  for  the  duck  sold 
or  thereafter  delivered  to  the  company,  and  the  defense  that 
no  such  amount  of  duck  had  ever  been  delivered  should  not 
have  been  excluded. 

The  plaintiffs'  counsel  has  urged  to  us  that  a  partial  fail- 
ure of  consideration  can  not  be  given  in  evidence  to  defeat  a 
recovery  against  a  note.  (17  N.  F.  Eep,  101.  Id.  230,  and 
other  cases.)  Both  of  these  cases  were  on  notes  held  by  bona 
Jide  holders,  to  whom  the  same  had  been  transferred,  after 
the  contract  was  made,  and  who  had  no  knowledge  thereof. 
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I  know  of  DO  such  rule  as  applicable  to  the  original  par- 
tieS;  unless  the  strict  rule  is  applied  which  prevents  the 
admission  of  parol  evidence  to  vary  written  contracts.  This 
rule  has  not  been  applied  to  proof  of  the  consideration  of  a 
promissory  note. 

Another  objection  of  the  plaintiffs  is  that  the  exception  is 
too  general,  and  although  part  of  his  offer  was  good,  still  he 
excepted  to  the  conclusion  of  the  court  upon  the  whole  de- 
fense, instead  of  making  specific  exceptions.  All  the  cases 
cited  by  the  plaintiff  in  support  of  this  point  were  cases  of 
exceptions  to  the  whole  of  the  judge's  charge.  But  that  is 
not  this  case.  The  defendant  opened  his  defense  to  the  jury, 
and  the  judge  ruled  that  he  had  no  defense,  to  which  the 
defendant  excepted.  There  was  but  one  question,  viz.  wheth- 
er in  the  matters  stated  the  defendant  had  stated  a  defense. 
If  he  had,  the  judge  erred  in  excluding  it.  It  was  not 
necessary  for  the  defendants'  counsel  to  repeat  the  statements 
again  and  to  take  a  separate  ruling  on  each.  The  probabil- 
ity is  that,  separately,  each  of  the  propositions  might  have 
been  insuflSicient,  and  that  it  was  only  by  grouping  them 
that  the  defense  could  be  made  out.  The  purpose 
,jQB:.8r^ch  the  note  was  given,  the  non-payment  of  the  con- 
either  in  property  or  money,  the  failure  to  perform 
g  the  goods,  and  knowledge  on  the  part  of  the 
re  all  necessary  to  be  shown  to  make  out  the  de- 
all  the  matters  offered  were  necessary  for  that 
But  whether  so  or  not,  the  rule  relied  on  by  the 
tiffs'  counsel  does  not  apply  to  a  case  where  the  judge 
excludes  the  defense  on  the  opening  of  the  counsel.  Then 
the  question  is,  whether  in  what  is  offered  there  is  any  de- 
fense ;  and  if  the  judge  excludes  the  whole  defense,  one  ex- 
ception thereto  is  good. 

Judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

[Nsw  ToBK  QmsnuAL  Tbbk,  NovemlMr  7,  1864.    In^rakm,  Om,  0.  Ar- 

nard  and  StfUurkmd,  Justice!.] 
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The  American  Seaman's  Friend  Society  and  others, 
appeUantSy  vs,  Hester  Hopper  and  others,  respondents. 

Evidence  held  sufficient  to  warrant  the  setting  aside  of  a  will  on  the  ground 
of  mental  delusion  in  the  testator,  in  respect  to  the  natural  objects  of  Us 
bounty. 

APPEAL  from  a  decree  of  the  surrogate  of  the  county 
of  New  York,  declaring  an  instrument  propounded  as  the 
last  will  and  testament  of  Charles  Hopper,  deceased,  to  be 
invalid  on  the  ground  of  his  want  of  mental  capacity. 

B.  J,  Blankman,'  for  the  appellants. 

J,  T.  Brady  and  B,  Oalbraithy  for  the  respondents, 

Leonard,  J.  The  surrogate  has  found  against  the  valid- 
ity of  the  will  of  Charles  Hopper,  deceased,,  on  the  ground 
of  his  want  of  mental  competence. 

Had  the  testator  made  a  natural  or  usual  disposition  of  his 
property,  his  mental  capacity  would  not  have  been  question-* 
ed.  But  the  will  in  this  case,  disregarding  external  facts  and 
circumstances  narrated  by  the  witnesses,  was  unnatural^  and,  . 
in  part,  against  the  express  provisions  of  an  act  of  the  liegislii^ 
ture  of  this  state.   {Seas.  L.  1860,  chap.  360,  p.  607.), 

The  monomania,  or  mental  delusion  of  the  testator,  if  anjU' 
existed,  related  directly  to  the  subject  of  the  deyise^iof  hia 
property  to.  certain  persons  who  were  his  relatives,  and  tor 
whom,  up  to  a  short  period  before  his  death,  he  had  declared 
it  to  be  his  intention  to  give  his  property. 

His  mind  was  sufficient  for  the  purpose  of  making  a  will^ . 
unless  it  was  warped  or  deluded  in  respect  to  the  natural 
objects  of  his  bounty. 

If  we  except  the  apprehensions  and  convictions  of  the  tes- 
tator, or  those  which  he  professed  to  entertain  in  respect  to 
the  intentions  and  acts  of  his  nephews  towards  him,  it  will 
be  impossible  to  discern;  from  anything  which  he  said  or  did, 
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the  want  of  mind  or  memory  sufficient  to  make  a  valid  disposi* 
tion  of  bis  estate  by^  will. 

Tbe  change  in  bis  testamentary  intentions  appears  to  hare 
been  caused  in  the  first  instance  by  his  nephews  having  taken 
part  against  him  and  in  fieivor  of  his  wife  in  an  action  bronght 
by  her  for  a  divorce  and  alimony,  on  the  ground  of  his  cruel 
treatment,  which  action  was  finally  prosecuted  to  judgment 
against  him.  The  opinion  of  the  testator  in  regard  to  the 
actual  conduct  of  his  nephews  in  this  respect  was  well 
grounded.  They  were  witnesses  against  him,  and  the  advis- 
wi  of  his  wife,  and  took  decided  ground  against  their  uncle 
during  this  unhappy  controversy,-  impelled,  no  doubt,  by  a 
sense  of  justice  and  truth.  Here  was  no  delusion  by  the  tes* 
tator.  However  unjust  his  anger  against  his  nephews  for 
this  cause,  it  raises  no  foundation  for  the  suspicion  of  men- 
tal incompetency. 

One  of  the  nephews  sometimes  indulged  in  offensive  Ian-* 
guage  to  his  face,  and  the  other  in  offensive  language  which 
was  reported  to  the  testator  by  tale  bearers,  and  contributed 
to  exasperate  an  irritable  state  of  mind. 

For  two  or  thi*ee  years  preceding  the  date  of  his  will,  the 
testator  expressed  the  belief  that  his  nephews  were  conspir- 
ing to  take  his  life ;  and  finally,  that  one  of  them  caused  his 
death  by  putting  him  upon  a  hot  stove. 

My  conclusion,  from  the  evidence  on  this  subject,  is  that 
the  testator  was  under  «  mental  delusion  in  this  respect. 

The  testimony  would  not  warrant  the  submission  of  th^ 
oase  to  a  jury,  if  the  testator  were  living  and  had  brought  aa 
action  for  an  assault  and  battery  against  his  nephew  for 
throwing  him  on  the  stove,  and  thereby  causing  him  an 
injury. 

There  is  no  evidence  to  warrant  the  belief  by  the  testator 
that  his  nephews  intended  to  administer  poison  or  chloroform 
to  him,  or  to  cause  him  to  be  thrown  overboard  on  a  fishing 
excursion,  or  that  they  had  conspired  to  attempt  his  life  in 
any  manner. 
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If  these  delosioDs  stood  alone,  I  should  hesitate  to  act  upon 
them,  by  holding  the  will  invalid.  But  there  were  other  de- 
lusions of  a  grave  nature.  The  testator  conceived  that  there 
was  a  building  in  Broadway  with  the  sign  of  a  huBUU  eye ; 
that  his  wife,  although  far  advanced  in  years  as  well  as  him- 
self, was  guilty  of  conjugal  infidelity — ^improbable  not  only 
as  respects  his  wife,  but  also  in  respect  to  the  venerable  gen* 
tleman  with  whom  he  supposed  that  she  practiced  her 
amours. 

It  appears  most  probable  that  this  latter  delusion  would 
have  prevented  any  testamentary  provision  in  favor  of  hit 
wife,  had  not  the  testator  been  advised  by  legal  counsel  that 
such  omission  would  endanger  the  validity  of  his  will. 
'  The  aversion  to  his  nephews  vras  so  great  that  he  was  easi« 
ly  influenced  to  make  an. ample  bequest  to  his  wife,  in  addi- 
tion to  dower,  to  avoid  the  danger  of  any  of  his  estate 
eventually  benefiting  them.  A  similar  motive  has  induced 
him  to  omit  to  make  any  provision  by  his  will  for  the  benefit 
of  his  sister. 

Had  the  surrogate  sustained  the  will,  in  disregard  of  the 
evidence  of  such  mental  aberrations,  directly  affecting  the  in- 
tentions of  the  testator,  so  distinctly  expressed  before  the 
development  of  these  delusions,  I  could  not  have  concurred 
in  his  conclusion.  His  decision  on  this  question  is  now  in 
conformity  with  my  own  views,  and  I  have  no  reason  for  re- 
versing it  or  sending  the  question  to  a  jury,  I  do  not  in  the 
least  doubt  that  the  verdict  of  a  jury  would  produce  the  same 
result,  but  I  do  not  esteem  it  necessary  to  subject  the  case 
to  that  test  The  question  of  undue  influence  was  not  press* 
ed  at  the  argument,  nor  was  it  considered  of  any  weight 
by  the  surrogate,  and  appears  really  to  have  no  foundation 
in  fact. 

I  am  for  a£firmii^  the  judgment  of  the  surrogate^  tdth 
costs. 

Gbo.  G,  Baanjlsd^  J.  concqxred. 
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Sutherland,  J.  (dissentiDg.)  I  have  examined  the  im* 
mense  inass  of  evidence  in  this  case  with  great  care. 

The  will  of  Charles  Hopper  appears  to  have  been  formally 

executed  and  witnessed  in  the  manner  required  by  the  stat* 

Qte.     The  sole  question  is  as  to  the  competency  (mental 

capacity)  of  Charles  Hopper  to  make  a  will^  at  the  time  the 

will  was  executed.     This  is  not  a  question  of  law,  but  is  a 

question  of  fact ;  and  considering  that  the  evidence  presented 

by  the  case  on  this  question  48  very  conflicting,  I  think  it  a 

peculiarly  proper  case  for  awarding,  under  the  statute  (3  Rev, 

Stat  5th  ed.  151,  §  73)  a  feigned  issue  to  try  the  question  of 

competency. 

Decree  affirmed. 

[Kbw  Tork  General  Tbbx,  November  7|  1864.    Zeonard,  Geo,  G.  Barnard 
and  SMeriandi  JusUees.] 
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AtthoQgh  ft  pnrchftser,  when  »iied  for  the  price  of  goods  sold,  may  set  up  a 
breiich  of  warranty  as  a  defense  by  way  of  reeoupnient,  or  coonter-claim, 
yet  he  is  not  bound  to  do  so,  or  be  precluded  from  any  claim  or  action  in 
respect  to  it. 

He  may,  after  the  recovery  of  a  Judgment  against  him,  for  the  price  of  the 
goods,  bring  an  action  against  the  vendor  for  breach  of  warranty. 

THIS  case  came  up  on  exceptions  taken  at  the  trial,  and 
there  directed  hy  the  justice  to  be  heard  at  the  general 
term  in  the  first  instance. 

The  actioiii  was  brought  to  recover  for  a  breach  of  warranty 
as  to  the  quality  of  hogs  sold  by  the  defendant  to  the 
plaintiff.  The  defendant  put  in  issue  every  allegation  of  th0 
complaint,  but  no  new  matter  of  defense  was  interposed  by  the 
answer.  At  the  trial  the  defendant  was  permitted  to  intro- 
duce in  evidence  the  record  of  a  judgment  in  this  court  in  fitvor 
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of  the  defendant,  Burt,  against  Barth,  the  plaintiff  in  this  ac« 
tibn  for  $300,  being  the -balance  due  to  Barton  a  sale  of  160 
hogs  by  him  to  Barth.  This  judgment  was  recovered  by  default 
for  want  of  an  answer,  and  the  damages  were  assessed  by  the 
clerk  of  Wyoming  county,  where  the  Tenue  was  laid.  No 
question  was  made  on  behalf  of  Barth  at  the  trial  of  the 
present  action,  that  the  recovery  of  the  said  judgment  was 
not  had  for  the  same  hogs  as  to  which  the  breach  of  warranty 
is  here  alleged,  and  no  objection  was  made  to  the  admission 
in  evidence  of  the  record  of  the  former  judgment 

The  plaintiff  offered  to  prove  the  truth  of  every  allegation 
contained  in  his  complaint  in  this  action,  but  the  learned 
justice  excluded  the  evidence  and  dismissed  the  complaint^ 
to  which  ruling  the  plaintiff  duly  excepted. 

Leonard,  J.  It  is  insisted  on  the  part  of  the  defendant 
Burt,  in  this  action,  that  the  recovery  of  the  judgment 
against  Barth,  in  the  former  action,  is  a  bar  to  the  present 
action,  and  that  Barth  was  required  by  law  to  interpose  the 
breach  of  the  alleged  warranty  as  a  defense,  recoupment  or 
counter-claim  in  that  action,  or  be  precluded  from  any  claim 
or  action  in  relation  to  it ;  that  the  record  of  the  former  re«- 
covery  estops  the  defendant  in  that  action  (Barth)  fi*om  con- 
troverting that  the  plaintiff  therein  (Burt)  ftilly  performed 
his  contract ;  that  matter  which  would  have  been  a  defense  to 
a  former  action  can  not  be  made  the  subject  of  a  subsequent 
suit. 

There  is  no  doubt  that  Barth  might  have  interposed  the 
breach  of  warranty  as  a  defense  to  the  action  of  Burt,  as  a 
recoupment  or  counter-claim,  but  the  question  here  is,  was 
it  necessary  for  him  to  do  so,  or  be  forever  precluded  from  a 
recovery  for  his  alleged  damages  for  the  breach  of  warranty  ? 
The  examination  which  I  have  given  to  this  subject  leads 
me  to  the  conclusion  that  this  inquiry  must  be  answered  in 
the  negative. 


*6S0  GASES  m  THE  8UPBEICS  COURT. 

■■■''■■  ■      '  ■  ■■        My..    . 

B«rth  V.  Bart. 

— "~~^i^— ^— ^p^^^  ~"       -  ■■  -        *■       ' 

I  ^11  shortly  refer  to  some  of  the  cases  most  relied  on  hf 
the  learned  counsel  for  the  defendant  to  establish  the  mla 
adopted  at  the  trial  of  this  action. 

The  case  of  Davis  v.  Talcott  (12  N.  Y.  Bep.  2  Kem. 
184)  decides  that,  where  the  non-performance  of  an  agree- 
ment is  interposed  as  a  defense  to  an  action,  and  it  so  ap* 
pears  from  the  record,  the  defendant  in  that  action  can  not 
maintain  an  action  subsequently  for  the  breach  of  the  same 
agreement  That  case  also  decides  that  where  the  fiuds 
constituting  a  non-performance  of  an  agreement  are  set  up 
as  a  ground  for  a  recoupment  or  set-off,  and  it  so  appears 
from  the  judgment  record  in  the  former  action,  parol  evi- 
dence is  inadmissible  in  a  subsequent  action,  brought  by  the 
defendant  in  the  first  action,  to  recover  for  the  non-perform* 
anoe  of  the  same  agreement,  to  establish  that  the  recoupment 
was  withdrawn  at  the  trial  in  the  former  action,  and  the  evL^ 
dence  of  non-performance  confined  to  resisting  are  coyery  in 
the  former  action*  The  record  in  the  former  action  estab- 
liihed  by  higher  evidence  a  different  state  of  facts  from  those  * 
proposed  to  be  proved  by  parol  in  the  second  acti<m,  and 
tended  also  to  impeach  the  verity  of  the  record. 

The  case  of  Morris  v.  Floyd  (5  Barb.  130)  was  decided 
^n  the  same  principle.  There  it  appeared  that  a  mortgagor 
had  been  sued  on  his  bond  and  interposed  a  defense  by  plea,  but 
afterwards  suffered  judgment  to  be  recovered  against  him  by 
default  at  the  circuit,  where  an  inquest  was  taken.  In  a  sub- 
sequent action  to  foreclose  the  mortgage,  the  mortgagor  set 
up  the  same  defense.  The  court  held  the  former  judgment 
,to  be  final  '^It  is  enough  that  he  had  an  opportunity  of 
trying  the  question,  and  that  the  matter  has  been  adjudged 
agidttsthim." 

In  Norton  v.  Woods,  (22  Wend.  520,)  it  is  decided  that 
where  a  party  n^leots  to  awl  himself  of  his  defense  at  law, 
he  can  not  afterwards  obtain  relief  in  equity  on  the  same 
facts  which  he  might  have  set  up  as  a  defense  at  law.    That 
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is  all  there  decided  which  has  any  bearing  upon  the  case  he- 
fore  118» 

The  case  of  Canfidd  v.  ifongrer,  (12  cfoAn.  347))  arose  in 
a  justice's  court,  and  came  before  the  late  supreme  court,  on 
certiorari.  The  remark  of  the  court  in  that  case  had  refer- 
ence to  the  statute  then  in  £orce  relating  to  sets-off  in  a  jos^ 
tice's  court,  making  it  necessary  for  the  defendant  in  an 
action  to  plead  his  set*off,  if  he  had  one,  or  be  forever  pre- 
eluded  from  maintaining  an  action  to  recover  it.  The  case 
has  no  application  here. 

In  McAllister  v.  Reab^  (4  Wend.  482,)  affirmed  in  the 
<K)urt  of  errors,  (8  id.  109,)  the  judge  at  the  trial  excluded 
evidence  offered  under  a  plea  of  a  breach  of  warranty  on  the 
sale  of  an  article  for  the  price  of  which  the  plaintiff  sought 
to  recover.  This  was  held  to  be  an  erron  Justice  Marcy, 
delivering  the  opinion  of  the  court,  uses  this  language,  via : 
^'  A  second  litigation  of  the  same  matter  should  not  be  tol^ 
rated  where  a  fair  opportunity  can  be  afforded  by  the  first  to 
do  final  and  complete  justice  to  the  parties,''  &c.  TluB 
language  is  cited  by  the  defendant's  counsel,  and  is  to  be 
found  on  his  points  as  authority  to  sustain  the  aflkmative  of 
the  question  above  propounded.  It  is  appropriate  language 
in  a  case  where  the  defense  has  been  pleaded,  but  has  no  ap* 
plication  in  the  case  before  us,  where  no  plea  or  answer  wais 
interposed  in  the  former  action.  These  cases  aro  all  distia- 
guished  from  the  present. 

*  Other  cases  are  cited  by  the  defendant's  counsel,  whidi 
hold  that  so  far  as  the  subject  matter  in  controversy  has  been 
adjudicated  upon,  the  parties  are  concluded  by  it*  Alse^ 
that  a  judgment  of  a  court  of  competent  jurisdiction  is  final 
as  to  every  matter  which  the  parties  might  have  litigated  in 
the  cause.  A  reference  to  those  cases  will  show  that  the 
''matter  in  oonrtroversy"  had  been  put  at  issue  by  the  plead- 
ings or  the  situation  of  the  question  or  proceedings  before  the 
court,  and  that  they  have  no  application  to  a  case  whew- the 
^'matter  in  controversy*'  was  not  before  the  conrt  so  as  to 
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entitle  the  defendant  to  offer  evidence  of  a  matter  .of  recoup- 
ment,  set-off,  or  counter-claim.  A  former  judgment  is  a  btu*, 
not  to  all  claims  that  might  have  been  litigated  therein,  but 
only  to  such  claims  or  matters  as  might  have  been  litigated 
under  the  pleadings  and  issues  as  made.  (Burdick  v.  Poatf 
12  Barb.  168.) 

I  think  it  entirely  clear,  upon  authority,  that  the  defendant 
has  the  election  whether  he  will  set  up  his  claim  in  answer 
to  the  plaintiff's  demand,  or  resort  to  a  cross-action.  Such 
is  declared  to  be  the  rule  by  Judge  Bronson,  in  BaUerman 
V*  Fierce^  (3  iZt'K,  171.)  In  that  case  the  warranty  was  set 
up  as  a  defense  to  an  action  on  a  promissory  note,  and  the 
evidence  to  support  it  was  excluded.  The  facte  of  that  case 
are,  therefore,  not  strictly  analogous  to  the  one  now  under 
oonsideration,  but.  the  dicta  of  so  eminent  a  jurist  is  not 
without  force  as  legal  authority. 

The  New  York  superior  court  compelled  the  defendant  to 
dect  between  an  action  which  he  had  previously  brought  for 
damages  for  the  breach  of  a  contract,  and  a  claim  to  recoup 
in  an  action  agaii;i6t  him  to  recover  on  a  promissory  note  given 
for  the  price  of  marble  sold  under  the  contract  in  question* 
(Fabbricotti  v.  LaunitZy  3  Sand/.  743.) 

The  same  court  also  held  that  the  defendant  had  the  right 
to  elect  whether  he  would  recoup  or  set-off  his  damages,  or 
bring  a  separate  action^  That  such  had  always  been  the 
rule,  and  the  code  had  not  effected  any  change  in  that  re- 
spect. (JIdUey  V.  Carter y  1  Duer,  667.)  To  the  same  pur- 
port is  also  the  case  of  Lignot  v.  Redding^  (4  E.  D.  Smithj 
285,)— opinion  by  Ingraham,  first  judge. 

The  cases  referred  to  sufficiently  show  that  the  right  of  the 
plaintiff  to  recover  in  this  action  has  not  been  barred  by  the 
recovery  in  the  former  action  of  the  defendant 

There  must  be  a  new  tria^  with  costs  to  abide  the  event. 

SUTHXBLA.KD,  J.  When  a  defendant,  before  the  code,  set 
up  a  counter-daim  by  way  of  recoupment,  he  could  not  have 
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a  balance  certified  in  his  favor  ;  and  as  there  might  be  cases 
in  which  the  damages  he  had  sustained  byfraud  or  breach  oi 
warranty  in  the  purchase  of  goods,  exceeded  the  plaintiff's 
claim  for  their  price,  if  the  courts  had  denied  the  defendant 
the  election  either  to  recoup  or  to  bring  a  cross-action  for 
such  damages,  the  defendant  in  such  case  would  have  been 
without  any  remedy  for  such  balance  or  excess  of  damages 
beyond  the  plaintiff's  claim  ;  for  to  have  allowed  the  defend- 
ant to  recoup  to  the  extent  of  the  plaintiff's  claim,  and  then 
to  bring  an  action  for  such  balance,  would  have  interfered 
with  the  decisions  holding  that  parties  can  not  split  up  thek 
claims. 

I  do  not  think,  therefore,  that  the  cases  referred  to,  in 
which  it  is  said  that  the  defendant  had  his  election,  either 
to  recoup  or  bring  an  action,  should  be  considered  as  control- 
ing  on  the  question  in  this  case. 

But  prior  to  the  code,  under  the  statutes  allowing  a  set-off, 
and  under  the  code  allowing  a  counter-claim,  the  defendant 
can  have  judgment  for  any  balance  found  in  his  favor  ;  and 
yet  I  find  no  case  holding  that  under  the  statutes  of  set-off 
the  defendant  was  bound,  in  an  action  in  a  court  of  record, 
to  plead  or  give  notice  of  his  set-off,  or  be  precluded  from 
bringing  an  action.  In  the  absence  of  any  such  decision,  I 
concur  in  the  conclusion  to.  which  Justice  Leonard  has  ar- 
rived, in  this  case.  (See,  alao^  HaUey  v.  Cattery  1  2?tter, 
667  ;   Wdch  v.  Hazeltouy  14  How.  Pr.  Bep.  97.) 

The  estoppel  in  Davis  v.  Tatcotty  (12  JV:  Y.  Rep.  184,) 
appears  to  have  been  put  on  the  ground  that  the  recovery 
of  the  plaintiff  in  the  former  action,  from  the  nature  of  the 
acp'cement  upon  which  that  action  was  brought^  involved  the 
consideration  of  the  claim  on  which  the  second  action  was 
brought,  irrespective  of  the  fact  that  the  claim  was  set  up  as 
a  counter-claim  in  the  first  actiqp.  I  do  not  think  this  prin- 
ciple of  estoppel  applicable  tp  the  principal  case. 

Whether  a  defendant,  after  properly  setting  up. in  bii 
answer  a  counter-claim^  can  afterwards;  and  during  the  pen- 
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dencj  of  the  action  in  which  he  has  set  it  up,  and  in  whicb 
it  may  be  allowed,  bring  an  action  on  the  claim  thns  set  np 
as  a  coanter-claim,  is  another  qnestion,  and  one  on  which  I 
have  expressed  an  opinion  in  another  case,  decided  at  this 
term. 
There  should  be  a  new  trial. 

Clebkb,  J.  concurred. 

New  trial  granted. 

[Nbw  Tosk  GmsAL  Tsbx,  Febraary  1, 1855.    lt<tnard,  CUrh$  and  SmA* 
mimd,  JoitioM.] 


A.  and  E.  Scheitlik  i;^.  Stonx  and  others. 

A  mIo  bj  an  insoWent  debtor  of  his  whole  stock  in  trade,  upon  credit,  is  no! 
necessarily  fhiudulent  against  creditors. 

THIS  action  was  brought  bjr  the  plaintifis  as  judgment 
creditors  of  the  defendants,  Edward  Btbne,  William  F. 
Kottright  and  James  C.  Littlewood,  composing  the  firm  of 
E.  Stone  &  Oo.,  after  execution  returned  unsatisfied,  to  set 
aside  a  sale  and  transfer  of  the  stock  in  trade  of  the  firm  to 
the  other  defendants,  Edward  F.  Stone  and  John  M.  Hall, 
as  being  made  to  hinder,  delay  and  defraud  creditors. 

The  complaint  charged  that  previous  to  the  pretended 
sale  the  firm  had  failed,  and  suspended  payments,  and  de* 
dared  themselves  to  be  insolvent,  and  were  in  fact  insolvent 
at  the  time  of  the  sale ;  that  the  stock  was  sold  for  #12,000, 
ibr  which  the  firm  agreed  to  take  the  six  notes  of  E.  F.  Stone 
&  Hall,  payable  at  six,  nine,  twelve,  fifteen,  eighteen  and 
twenty-one  months,  respectively ;  that  the  sale  was  made  to 
prevent  the  property  from  being  seized  und^  executions  by 
their  areditors ;  and  that,  at  the  time  of  the  sale,  E.  F.  Stoat 
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&  Hall  knew  that  the  firm  had  Buspended  payment,  and 
were  insoWeDt,  and  that  they  knew,  or  had  reason  to  know, 
that  the  sale  was  made  with  the  intent  and  purpose  of  pre« 
veilting  the  property  firom  being  seized  by  the  creditors  of 
the  firm.  The  complaint  also  alleged  various  other  fiEusts 
and  circumstances  to  show  that  the  sale  was  fraudulent  as 
to  creditors. 

The  defendants,  E.  F.  Stone  &  Hall,  in  their  answer, 
admit  the  sale  for  the  notes,  but  insist  that  it  was  bona  fidtj 
and  made  in  good  faith,  and  they  allege  that  they  agreed  to 
pay  more  for  the  stock  than  it  was  worth,  as  the  good  wiU 
was  included  in  the  sale,  and  that  the  firm  turned  out  the 
notes  which  they  received  to  their  creditors,  and  that  they 
(E.  F.  Stone  &  Hall)  have  paid  the  notes  as  they  matured, 
and  that  by  the  sale  the  firm  had  received  a  larger  sum  for 
the  merchandise  than  they  otherwise  could.  E.  F.  Stone  & 
Hall  also  deny  that  they  knew  that  the  firm  was  insolvent, 
and  they  deny  that  they  knew,  or  had  reason  to  know,  that 
the  sale  was  made  to  prevent  the  property  being  seized  by 
the  creditors  of  the  firm. 

The  defendants,  Edward  Stone,  Kortright  &  Littlewood, 
composing' the  firm,  in  their  answer,  deny  that  they  declared 
themselves  to  be  insolvent  or  unable  to  pay  their  debts,  but 
do  not  deny  that  they  were  in  fact  insolvent.  They  insiat 
that  the  sale  was  a  ham^fidt  transaction,  and  not  made  for 
the  purpose,  or  with  the  fraudulent  intent,  charged  in  the 
complaint,  and  that  they  received  by  the  sale  more  for  the 
property  than  it  was  wotth,  and  more  than  they  could  or 
would  have  received  from  any  other  disposition  of  it.  The 
concluding  paragraph  of  their  answer  is  in  these  words: 
'^And  these  defendants,  further  answering  said  complaint, 
say,  that  at  the  time  of  said  sale  of  said  merchandise,  alleged 
in  said  complaint,  they  were  embarassed  in  their  financial  af- 
£urs,  and  were  unable  to  meet  their  liabilities  as  they  be- 
came due  and  payable,  and  were  obliged  to  ask  their  oreditQrs 
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for  an  extension,  but  these  defendants  did  not  consider  or  be- 
lieve that  they  were  insolvent.  They  owed  confidential  debts 
which  it  was  their  duty  to  pay  in  preference  to  others,  and  said 
sale  was  made  in  order  that  said  property  should  not  be  sacri- 
.  ficed,  and  that  the  confidential  creditors  of  said  E.  Stone  &  Co. 
should  get  the  avails  of  said  merchandise,  and  for  no  other  pur* 
pose;  and  these  defendants  aver  that  the  confidential  creditors 
of  E.  Stone  &  Co.  received  the  avails  of  said  sale  of  said  mer- 
chandise ;  that  the  notes  of  said  Stone  &  Hall  were  immedi- 
ately turned  out  as  security  to  the  confidential  cteditors  of  E. 
Btone  &  Co.  and  that  said  notes  have  been  paid  by  said  Ed- 
ward F.  Stone  and  John  M.  Hall,  as  they  have  matured,  to 
the  creditors  of  the  said  E.  Stone  &  Co. 

On  the  trial  at  special  term  a  large  amount  of  evidence 
was  given  on  the  part  of  the  plaintifis,  to  show  that  the  sale 
was  fraudulent. 

The  justice  who  tried  the  cause  found  as  a  fact,  that  the 
plaintiffs  recovered  the  judgment  alleged  in  the  complaint  for 
the  indebtedness  and  the  amount  and  at  the  time  alleged  in 
the  complaint,  and  that  executions  were  issued  and  returned 
unsatisfied,  as  alleged  in  the  complaint.  He  further  found 
as  a  fact,  that  the  firm  of  E.  Stone  &  Co.  sold  the  stock  of 
goods  in  the  complaint  alleged  to  the  other  defendants,  Stone 
.&  Hall,  at  the  time  and  for  the  prices  therein  alleged,  and 
upon  the  credit  therein  specified,  and  that  the  sale  was  made 
in  good  faith,  and  for  a  good  and  valid  consideration.  He 
also  found  that  the  sale  was  not  made  to  hinder,,  delay  or  de- 
fraud creditors,  and  ordered  judgment  for  the  defendants, 
•dismissing  the  complaint  with  costs. 

From  the  judgment,  entered  in  pursuance  of  tiiis  order, 
.the  plaintiffs  appealed. 

Henry  NicoU,  for  the  appellants. 

.    Mr. ,  for  the  respondents. 
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Ingrahah,  p.  J.  I  see  nothing  in  the  transaction  in  this- 
case,  upon  the  contract  as  made  between  the  parties,  which 
will  warrant  us  in  setting  aside  the  sale. 

The  purchasers  deny  all  knowledge  of  a  fraudulent  intent ; 
they  show  that  the  sale,  as  made,  was  the  best  mode  of  get- 
ting the  highest  price  for  the  property  sold,  and  that  the 
notes,  when  sold,  were  paid  to  the  creditors,  and  have  all 
been  paid  by  the  makers.  I  know  of  no  principle  of  law 
that  prevents  a  party  who  is  involved  in  debt  from  selling  his 
property,  nor  from  making  such  sale  on  credit,  nor  from  tak- 
ing the  notes  received  for  his  goods  and  paying  his  creditors 
with  them.  If  a  creditor  chooses  to  receive  a  note  in  pay- 
ment of  his  claim,  he  is  not  hindered  or  delayed  in  its  collec- 
tion. His  debt  is  paid  as  soon  as  he  receives  the  note  in 
payment.  Nor  can  I  see  any  wrong  in  selling  on  credit,  if 
thereby  the  debtor  is  able  to  pay  two  debts,  when,  by  sale 
for  cash,  he  would  only  be  able  to  pay  one  creditor. 

The  justice  who  tried  the  case  found  that  the  sale  was 
made  in  good  faith  and  for  a  good  consideration,  and  was  not 
made  to  hinder  creditors  or  defraud  them.  Under  such  find- 
ings it  was  impossible  to  hold  the  sale  void.  Until  the  courts 
go  so  far  as  to  hold  that  all  sales  made  by  a  debtor  in  failing 
circumstances  are  void,  I  can  see  no  reason  for  so  holding  in 
this  case  ;  and  when  sach  a  rule  is  adopted,  it  will  render  it 
necessary  for  ever}'  purchaser  of  goods,  before  he  makes  a 
purchase,  to  institute  an  inquiry  into  the  solvency  of  the 
vendor.  If  a  man  who  purchases  without  notice,  for  a  good 
consideration  and  without  any  intent  to  hinder  or  defraud 
creditors,  can  not  be  protected  by  the  law,  there  will  be  no 
safety  in  commercial  transactions.  The  statements  in  the 
answer  of  the  firm  who  sold  the  goods  are  not  evidence 
against  the  purchasers  in  whose  favor  the  judge  found  on  the 
trial,  even  if  they  admitted  a  fraudulent  intent  on  their  part. 
The  purchasers  had  no  such  intent,  and  knew  nothing  of  any 
fraudulent  transaction. 

As  to  the  findings  of  fact  by  the  judge^  I  think  they  veera  > 
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warranted  by  the  evidence,  and  I  concur  with-  him  in  iha 
conclosions  to  which  he  arrived. 

I  think  the  judgment  should  be  affirmed. 

Clkbke,  J.  concurred. 

Sutherland,  J.  (dissenting.)  It  is  impossible  to  sustain 
the  transaction,  even  on  the  answers. 

The  statute  declares  void  every  conveyance,  &o.  ''made 
with  the  intent  to  hinder,  delay  or  defraud  creditors,''  &c. 
The  necessary  effect  or  result  of  the  transaction,  as  avowed 
in  the  answers,  was  to  hinder  and  delay  creditors.  The  par- 
ties must  be  presumed  to  have  intended  the  necessary  effect 
or  result  of  the  transaction.  Even  the  favored  creditors,  to 
whom  the  notes  were  turned  out,  were  obliged  to  take  the 
notes  and  wait  until  they  matured,  or  get  nothing.  Take 
the  statement  of  the  transaction  in  the  answer  of  the  defend- 
ants composing  the  firm,  and  it  can  not  be  supported  without 
evading  the  statute.  They  say  that  the  sale  was  made  to 
prevent  the  property  from  being  sacrificed,  and  that  the  con- 
fidential creditors  should  get  the  avails  ;  but,  as  I  have  said, 
even  the  confidential  creditors  could  not  get  the  avails  until  the 
notes  matured,  and  the  necessary  effect  was  to  hinder  and  delay 
even  them.  It  is  quite  immaterial  how  good  or  pure  in  a 
moral  aspect  the  motives  of  the  defendants  may  have  been. 

The  giving  of  the  notes  did  not  make  E.  F.  Stone  &  Hall 
purchasers  for  value.  When  this  action  was  commenced,  by 
their  own  answer  they  were  not  purchasers  for  value,  except 
to  the  extent  that  they  may  have  actually  paid  their  notes. 

Without  examining  the  evidence  on  the  question  of  firaud 
in  fact,  or  other  questions  in  the  case,  I  think,  then,  thai 
the  judgment  should  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  abide  the  event. 

Judgment  affirmed. 

[Nbw  Tobk  OBjrsBAii  Tbbx,  February  1, 1865.  jnp^iham,  CUrk$  and  Aft^ 
irkmd,  Jnatieet.] 
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Where  the  complaint  in  a  foreclosnre  suit  set  out  the  indebtedness  of  the 
mortgagors  upon  notes  indorsed  by  them  and  discounted  by  the  plaintiff; 
and  alleged  that  the  mortgage  was  given  to  secure  the  payment  of  a  bond 
by  which  the  time  for  the  payment  of  such  indebtedness  was  considerably 
extended ;  and  that  the  obligors  had  failed  to  comply  with  the  conditions 
of  the  bond ;  Hddj  that  these  facts  constituted  a  sufficient  cause  of  action. 

A  bond  is  not  void  for  uncertainty,  if  it  can  be  made  certain  by  extrinsic 
facts. 

A  bond,  conditioned  for  the  payment  of  a  specified  sum,  or  so  much  of  said 
sum  as  shall  remain  unpaid  on  certdn  notes  indorsed  by  the  obligors  woA 
held  by  the  obligees,  after  the  application  to  the  payment  thereof  of  all 
net  moneys  received  from  the  makers,  or  the  collaterals  accompanyiug  the 
same,  is  not  void  for  uncertainty. 

APPEAL  from  a  judgment  of  foreclosure.  The  defend* 
ant  Samuel  S.  Bowman  put  in  an  answer  denjring  all 
the  allegations  of  the  complaint  except  as  afterwards  ad* 
mitted.  And  for  a  further  and  separate  defense^  he  averred 
that  the  plaintiff,  at  the  time  it  required  and  demanded  from 
him  the  bond  and  mortgage  set  out  in  the  complaint,  in  order 
to  induce  him  to  make  and  execute  the  same,  made  and  deliv* 
ered  to  the  defendant  a  certain  agreement  in  writing,  where- 
by the  plaintiff  stated  truly  certain  notes  of  one  Morris  L.  * 
Samuel  &  Co.  indorsed  by  Samuel  8.  Bowman  &  Co.  which 
it  then  claimed  to  hold,  and  also  certain  promissory  notes 
which  it  held  as  collateral  thereto,  and  whereby,  for  a  good 
and  valuble  consideration,  the  plaintiff  agreed :  That  the 
said  bond  and  mortgage  should  be  security  for  such  deficiency 
only  as  might  remain  due  after  the  credit  of  all  moneys  that 
might  be  collected  upon  said  notes  and  collaterals ;  and  whereby 
it  also  agreed  to  collect  said  notes  and  collaterals,  and  that  in 
the  meantime  and  until  such  collections  should  be  fully  made, 
no  suit  should  be  brought  against  said  defendants.  Bowman 
or  Finn,  or  either  of  them,  for  the  foreclosure  of  said  bond  and 
mortgage.  And  the  defendant  averred  that  the  mortgagors 
made  and  delivered  said  bond  and  mortgage  solely  in  reliance 
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upon  said  agreement  of  the  plaintiff^  and  as  an  nltimato 
secnrity  after  the  exhaustion  and  application  upon  the  prin- 
cipal debts  of  all  the  other  collaterals  thereto.  That  the 
plaintiff  had,  in  pursuance  of  said  agreement  and  in  part 
performance  thereof,  undertaken  to  collect  certain  of  said 
notes,  and  that  actions  thereupon  are  now  pending,  secured 
upon  appeal,  and  have  not  heen  determined,  and  that  the 
plaintiff  had  neglected  and  refused  to  collect  certain  other  of 
said  notes.  And  the  defendant  averred  that  the  plaintiff  had 
not  duly  performed  all  or  any  of  the  conditions  precedent  on 
its  part  in  the  contract  with  the  defendant,  and  that  the  plain- 
tiff had  no  cause  of  action  against  the  defendants,  or  right 
to  proceed  to  foreclose  said  bond  and  mortgage.  Wherefore 
the  defendant  demanded  judgment  in  favor  of  the  defend- 
cmts  and  for.  the  costs  of  this  action. 

The  bond  executed  at  the  same  time  with  the  mortgage, 
and  collateral  thereto,  was  conditioned  for  the  payment  of 
$7317.14,  ^^or  so  much  of  said  sum  as  shall  remain  unpaid 
on  the  notes  of  Morris  L.  Samuel  &  Co.  indorsed  by  Samuel 
8.  Bowman  &  Co.,  after  the  application  to  the  payment 
thereof  of  all  the  net  moneys  received  from  the  makers  of 
said  notes,  or  the  collaterals  accompanying  the  same,  as  fol- 
lows, namely :  One  third  in  twenty-four  months^  one  third 
in  twenty-seven  months,  and  one  third  in  thirty  months, 
together  with  the  interest  on  the  amount  due,  at  the  rate  of 
seven  per  cent  per  annum,  payable  semi-annually." 

The  plaintiff  gave  to  Bowman  a  receipt  for  the  mortgage 
in  suit,  which  specified  the  notes  of  third  persons  held  as 
collateral,  and  contained  this  clause :  ''And  upon  the  receipt 
of  said  money  the  same  is  to  be  credited  upon  said  notes  and 
bond  and  mortgage,  and  the  said  Samuel  S.  Bowman  and 
Felix  A.  Finn  are  to  be  held  responsible  only  for  the  defi- 
ciency on  the  same,  and  the  same  is  to  be  paid  according  to 
said  bond  and  mortgage.  Upon  the  payment  of  the  same 
by  said  Samuel  S.  Bowman  and  Felix  A.  Finn^  the  notes  or 
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judgmenta  unpaid  against  the  said  Morris  L.  Samuel  &.  Ga 
or  the  notes  upon  judgment  against  persons  vho  are  reliable 
on  said  collections,  shall  be  forthwith  assigned  to  said  Sam- 
uel S.  Bowman  and  Felix  A.  Finn,  and  in  the  meaatime  no 
suit  shall  be  brought  against  the  said  Samuel  S.  Bowman 
and  Felix  A.  Finn,  or  Samuel  S«  Bowman  &  Co.,  and  the 
bond  and  mortgage  to  be  cancelled/' 

The  cause  was  tried  at  a  special  term,  before  Mullih,:  J. 
without  a  jury.  .  The  defendant  moved,  upon  the  pleadings, 
to  dismiss  the  complaint,  as  not  stating  a  cause  of'  aotion ; 
which  motion  was  denied.  :       i  . 

The  judge  found  the  following  facts : 

1.  The  firm  of  Morris  L.  Samuel  &  Co.,  of  the  dty  of 
New  York,  made  their  promissory  notes  iu  writing,  described 
in  the  complaint  in  this  action,  payable  to  the  order  df  S^m* 
uel  S.  Bowman  &  Co.,  a  firm  also  of  said  city,  and  composed 
of  the  above  named  defendants,  Samuel  S.  Bowman  Mid 
Felix  A.  Finn. 

.  2.  The  said  notes  were  indorsed  by  said  Samuel  S.  BoVr 
man  &  Co.  and.  delivered  to  the  plaintiffs,  who  disoounted 
the  same  before  they  became  due;  the  said  notes  were  not 
paid  when  dne ;  were  then  duly  protested,  and  due  notiee 
thereof  given  to  said  indorsers,  Samuel  Sr  Bowman  drOoL 
The  plaintifi's,  ever  since  discounting  the  said  notes,  hav« 
been  and  still  are  the  lawful  owners  and  holder^  of  tho  seoie, 
which  have  not  been^  paid,  nor  any  part  thereof. 

3.  The  total  amount  of  said  notes,  with  the  ^fees  ibr  pro* 
test  thereof,  and  interest  accrued  thereon  to  the  first  of  Wihr 
ruary,  1858,  was  the  sum  of  89985.91. 

4.  In  the  month  of  February,  1858^  the  said  Samuel  & 
Bowman  &  Co.,  in  order  to  secure  the  plainti£b  agaiast.itny 
loss  on -accoant  of  said  notes,  and  to  provide  for  <their  pi^r 
ment,  delivered  to  the  plaintiffs  certain  other  tnotes  SMide.  Iqr 
other  parties,  as  collaterals,  the  net  proceeds  of  which,  .when 
collected,  were  to  be  applied  to  the  payment  of  the  said 

Vol.  XLIII,  41 


642  CASES  IN  THE  SUPREME  COTJET. 

President  of  the  Troy  City  Baok  v.  Bowman. 

notes  made  by  said  Morris  L.  Samuel  &  Co.  and  indorsed  bj 
said  Samuel  S.  Bowman  &  Co.    • 

5.  As  a  further  collateral  security  to  the  plaintiff,  for  the 
payment  of  the  said  first  mentioned  notes,  the  defendants, 
Samuel  S.  Bowman  and  Felix  A.  Finn,  on  the  20th  day  of 
•February,  1858,  .executed  and  delivered  to  the  plaintiffs  their 
bond,  conditioned  for  the  payment  to  the  plaintiffs  of  the 
«um  of  $7317.14,  as  set  out  in  the  said  complaint ;  and  as  a 
further  collateral  security  for  the  payment  of  the  said  in- 
debtedness, the  defendants,  Samuel  S.  Bowman  and  Sarah 
8.  Bowman  his  wife,  on  the  said  20th  day  of  February,  1858, 
executed  and  delivered  to  the  plaintiff  their  mortgage  men- 
tioned in  said  complaint,  in  the  said  amount  of  $7317.14, 
on  the  premises  therein  described. 

6.  The  notes  delivered  by  Samuel  S.  Bowman  &  Co.  te 
the  plaintiffs,  as  collateral  security  for  the  payment  of  the 
said  notes  of  Morris  L.  Samuel  &  Co.,  were  returned  to  said 
Samuel  S.  Bowman,  at  his  request,  on  the  30th  day  of 
April,  1858,  with  the  exception  of  two  notes  made  by  Mc« 
Spedon  &  Baker,  which  are  now  in  suit,  and  the  notes  of 
two  parties  which  have  been  paid,  and  which  were  credited 
on  the  amount  of  the  said  notes  of  Morris  L.  Samuel  &  Co. 
held  by  the  plaintifis  before  said  bond  and  mortgage  were 
given,  excepting  the  sum  of  $87.50  since  paid. 

7.  The  defendants,  Sarah  S.  Bowman  and  Samuel  S. 
Bowman,  by  their  deeds,  dated  July  13,  1860,  conveyed  the 
premises  described  in  the  said  mortgage,  to  the  defendant 
Patrick  Callaghan,  subject  to  said  mortgage,  which,  in  and 
by  said  deed,  the  said  Patrick  Callaghan  assumed  to  pay  as 
part  of  the  consideration  money  of  the  said  premises. 

8.  The  interest  in  or  lien  upon  said  mortgaged  premises 
had  or  claimed  by  the  defendants,  Sarah  S.  Bowman,  Pat- 
rick Callaghan  and  Gertrude  B.  his  wife,  Mary  E.  HorB&ll 
and  Joseph  HonlBfall,  accrued  subsequent  and  is  subordinate 
to  the  said  mortgage  lien  of  the  plaintiffi  on  said  premises.. 
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9.  The  said  bond  and  mortgage  of  the  plaintiffs  have  not 
been  paid,  and  there  is  due  thereon  to  the  plaintiffs,  as  well 
as  on  the  said  notes  first  above  mentioned,  the  sum  of 
$7317.14  principal,  and  $1329.43  interest,  making  the  sum 
of  $8646.57. 

And  as  a  conclusion  of  law,  the  judge  found  that  the  plain- 
tiff was  entitled  to  the  relief  demanded  in  the  complaint,  to 
wit,  the  foreclosure  and  sale  of  the  premises  mentioned  in 
0aid  complaint  for  the  payment  and  satisfaction  of  their 
said  debt,  together  with  the  costs  of  this  action. 

The  defendants  Bowman  and  wife,  and  Patrick  Callaghan, 
appealed  from  the  judgment. 

S.  Sanxat/y  for  the  appellants.  I.  The  motion  for  a  dis- 
missal of  the  complaint  should  haye  been  granted.  1.  The 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action  for  the  foreclosure  of  the  mortgage,  or  otherwise. 
The  mortgage  was  executed  by  Bowman  and  his  wife  with- 
out any  consideration  moving  to  them;  but  only  as  a  collat- 
eral security  for  a  bond  made  by  Bowman  &  Co.,  a  firm 
composed  of  Samuel  S.  Bowman  and  Felix  A.  Finn,  who 
were  quoad  Bowman  and  wife,  third  parties ;  which  was  in 
itself  given  as  a  collateral  security  for  the  payment  of  cer- 
tain notes  made  by  certain  other  parties,  whose  names  are 
stated;  nor  are  the  amount, .dates  or  time  of  said  notes 
given;  nor  is  it  alleged  that  the  same  had  become  due,  or 
were  unpaid,  or  how  much  was  due  upon  said  notes,  if  anj 
thing.  2.  The  bond  to  secure  which  said  mortgage  was 
given,  though  for  a  stated  sum,  was  in  truth  for  a  conditional 
and  uncertain  amount,  depending  upon  the  contingency  of 
the  collection  of  certain  notes,  and  of  the  application  of  the 
amount  thereof  when  collected^  and  was  to  be  available  only 
for  the  balance  that  might  remain  due  after  such  applica^ 
tion  of  such  collectiona,  if  any  thing.  3.  There  is  no  alle- 
gation that  any  of  said  notes  had  become  due,  or  what  htA 
becQWe  of  them, 
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•  II.  The  bond  which  the  mortgage  was  given  to  secnre, 
vn^  void  for  uncertainty.  It  is  uncertain  in  amonnt,  and 
time  when  payable^  atid  can  only  be  made  certain  by  extrin- 
ric  facts,  which  are  entirely  omitted  to  be  stated,  even  if 
they  exist.  The  statement  of  a  conclusion  of  law  is  not 
sufficient.  The  statements  may  all  be  true,  and  yet  the 
notes  and  collaterals  may  not  be  due,  or  may  have  been  pass- 
ed away  or  transferred,  &c.  No  fact  is  stated  from  which 
any  conclttsion  can  be  deduced  that  the  bond  is  due,  or  that 
any  sum  whatever  is  due  upon  it. 

E.  X.  Fancher,  for  the  respondents. 

Bif  the  Court,  Olebke,  J.  There  is  no  force  whatever  in 
the  objections  taken  by  the  defendants'  counsel  in  his  two 
first  points.  The  complaint  sets  out  the  indebtedness  clearly, 
and  that  the  mortgage  in  question  was  given  to  secure  the 
payment  of  a  bond,  by  which  the  time  for  the  payment  of 
this  indebtedness  was  considerably  extended.  It  also  shows 
that  Bowman  (s  Finn  have  failed  to  comply  with  the  condi- 
tions of  the  bond.  These  facts  surely  constitute  a  sufficient 
cause  of  action.  As  to  the  assertion  that  the  bond  was  void 
for  uncertainty,  as  the  cisise  contains  no  copy  of  it,  we  can 
only  be  guided  by  what  the  complaint  sta;te8  it  to  be.  The 
amount  is  distinctly  stated,  as  well  as  the  periods  at  which 
it  is  payable.  Besides,  it  would  not  be  void  for  uncertainty, 
if  it  oould  be  made  certain  by  extrinsic  facts.  Id  certum 
t6tj  quod  certum  reddi  potest. 

The  defendant  Bowman  certainly  has  no  right  to  complain 
of  the  surrender  of  some  of  the  collateral  notes  to  him.  As 
to  the  remaining  three  notes,  retained  by  the  plaintifis,  they 
have  a  right  to  retain  them  until  their  debt  shall  be  paid: 
This  was  the  agreement,  and  they  are  under  no  obligation  to 
surrender  them.  The  stipulation  in  the  receipt  contains  no 
promise  on  the  part  of  the  plaintiffs  not  to  bring  an  action  to 
foredpflo  this  mortgage^  when  the  time  of  payment  mention- 
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ed  in  the  bond  has  elapsed.    The  clause  re&ited  to  m^ni 
that  until  the  expiration  of  that  time  no  suit  shall  he 
brought. 
The  jadgment  should  be  affirmed  with  costs. 

[New  Tobk  bBsrsBAL  Tbbm,  February  !«  1865.    Inffrakmn,  SiUktdtmd 
Slid  Cl0rk$,  Jmlioes.] 


Bates,  Executor,  &c.  va,  Hillmak. 

C.  H.  at  the  death  of  a  testatrix,  being  indebted  to  her  oVer  $1700,  her  will 
eontained  thii  fbllowing  clause :  "  I  hereby  direct  that  C.  H.  shall  net  be 
required  to  pay  upon  any  part  of  his  indebtedness  to  me  any  thing  more 
than  the  interest  thereon  for  the  term  of  flye  years  aftef  my  decease," 
Sdd  that  this  clause  discharged  or  forgaye  the  principal  of  0.  H's  indebt- 
edness, requiring  him  to  pay  only  the  interest  thereon  for  ftve  years.  • 

Mdt  tf/«0,  that  the  testatrix  haying  made  a  will,  the  presumption  was  thill 
she  did  not  intend  to  die  intestate  as  to  this  portion  of  her  estate. 

■ 

THIS  action  was  brought  by  the  plaintiff,  as  executor  of 
Lnrana  Cotes  deceased^  to  recover  demands  claimed  to  be 
due  to  the  testi^trix  from  the  defendant.  The  defendant  al*-' 
leged  in  his  answer,  and  claimed  on  the  trial,  that  the  indebt*- 
edness  was  discharged  by  the  testatrix,  by  the  7th  elapse  of 
her  will  On  the  trial  the  court  ordered  a  verdict  for  the  de« 
fendant.  Exceptions  were  taken,  which  were  ordered  to  be 
heard  in  the  first  instance  at  a  general  term. 

^.J)-C,  Bate$y  plaintiff,  in  person. 

N.  0.  Mooth^  for  .the  defendant. 

•  •  .f 

By  the  Court^  Pabser,  P.  J.  The  defendant  was  indebti^, 
ed  to  Lurana  Cotes,  the  plaintiff's  testatrix,  at  the  time  of  her 
death,  upon  three,  several  demandf^  asiMtttuig  taupiMtfds  dL 
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$1700,  to  recover  which  this  action  is  brought.  He  sets  up 
the  will  of  the  testatrix  as  a  defense,  by  which  he  insists  the 
debt  is  discharged,  after  payment  by  him  of  five  years  inter- 
est thereon  from  the  time  of  her  death,  which  he  alleges, 
and  which  it  was  admitted,  he  has  paid.  The  clause  in  the 
will  under  which  the  defendant  claims  that  the  indebtedness 
is  discharged,  is  as  follows  :  ^'  Seventh.  I  hereby  direct  that 
Calvin  Hillman  shall  not  be  required  to  pay  upon  any  part 
of  his  indebtedness  to  me  anything  more  than  the  interest 
thereon  for  the  term  of  five  years  after  my  decease."  The 
will  consists  of  but  eight  clauses.  The  six  preceding  the  one 
above  set  out,  are  devoted  to  the  giving  of  legacies,  and  each 
commences  with  the  words,  "I  give  and  bequeath.''  The 
eighth  and  last  clause  is  the  one  appointing  the  executor. 
The  testatrix  was  a  widow,  without  children,  but  having 
nephews  and  nieces,  to  whom  legacies  are  given  by  some  of 
the  preceding  clauses  of  the  will.  She  resided  at  the  time 
of  her  death  with  Margaret  Sliter,  not  a  relative,  to  whom 
she  beqtieathed  one  thousand  dollars.  She  was  seventy-six 
years  old  at  the'time  of  her  death  ;  had  been  in  the  habit  of 
visiting  at  the  defendant's  from  time  to  time,  irequently 
staying  a  week,  and  had  often  received  visits  from  the  de- 
^fendant  and  his  wife,  at  Mrs.  Sliter's ;  and  the  defendant's 
wife  was  there  during  her  last  sickness  and  helped  take  care 
of  her.  She  died  possessed  of  sufficient  personal  property, 
exclusive  of  her  demands  against  the  defendant,  to  pay  her 
debts  and  legacies  and  the  expenses  of  administration. 

On  the  trial  at  the  circuit,  the  court  held,  that  by  the 
seventh  clause  of  her  will  the  indebtedness  for  which  this  suit 
is  brought,  except  the  five  years  interest  thereon,  which  had 
been  paid,  was  discharged,  and  directed  a  verdict  for  the  de- 
fendant, to  which  ruling  the  plaintiff  excepted,  and  the 
exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

The  simple  question  presented  is,  how  is  the  seventh  clause 
of  the  will  to  be  construed  ?    Does  it  intend  to  dischar^  the 
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whole  indebtedness  of  the  defendant,  except  the  five  yean 
interest,  or  merely  to  extend  the  credit  npon  the  principal  for 
a  term  of  five  years  after  the  decease  of  the  testatrix  ?  It  is 
extremely  difiScult,  if  not  impossible,  to  determine  from  the  or- 
der and  grammatical  arrangement  of  the  words  used,  unpunct* 
uated  as  they  are,  which  of  the  two  constructions  to  give  to 
the  clause  in  question ;  and  it  is  clearly,  if  not  equally,  sus- 
ceptible of  both. 

It  is  insisted  by  the  plaintiff  that  the  change  of  expression 
from  ''I  give  and  bequeath,"  as  it  is  in  the  first  six  clauses, 
to  '^I  hereby  direct,"  in  tho  seventh  clause,  indicates  a 
change  of  purpose,  and  shows  that  no  gift  was  intended  by 
the  seventh  clause.  But  when  it  is  considered  that  the  bene-, 
fit  intended  to  be  conferred  by  the  seventh  clause,  if  the  de* 
fendant's  construction  is  to  prevail,  is  to  discharge  aa 
indebtedness,  it  will  be  seen  that  the  language  adopted  ia 
quite  a.s  appropriate  to  that  purpose  as  that  used  in  the  pre-, 
yious  clauses  would  have  been.  It  is  also  said  that  the  plain- 
tifiTs  construction  is  the  more  obvious  and  natural  one^ 
inasmuch  as  it  is  improbable,  if  the  testatrix  intended  to  dis- 
charge the  debt,  that  she  would  have  reserved  the  interest  oa 
it  for  five  years.  And  this  criticism  is  certainly  not  without 
weight.  On  the  other  hand  it  is  said  that  the  presumptioUf 
is  that  the  testatrix,  having  made  her  will,  did  not  intend  to 
die  intestate  as  to  the  portion  of  her  estate  consisting  of  the 
defendant's  indebtedness  to  her,  as  it  is  admitted  she  didaf 
the  indebtedness  is  not  discharged.  It  is  undoubtedly  true 
that  a  court  will  usually,  in  a  case  of  doubt,  avoid  such  con- 
struction of  a  will  as  would  lead  to  an  actual  intestacy. 
(4  Ves.  59,  n.  2.  3  id.  426,  n.  3,  367.)  And  although  ibis 
rule  has  a  more  special  application  to  the  residuary  clause  in 
a  will,  still  I  think  it  is  not  wholly  confined  to  such  cases  ; 
but  that  in  this  case,  from  the  fact  fhat  this  portion  of  the 
estate  was  in  the  mind  of  the  testatrix  when  making  her  will, 
and  is  introduced  into  it  by  language  which  is  ambiguous, 
the  presumption  above  alluded  to  arises,  to  assist  the  con* 
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Btructioa  and  indace  that  which  shall  ptevent  intestacy  as  to 
the  property  in  question. 

There  is  another  consideration  which  seems  to  me  very 
strongly  to  tend  to  the  same  construction.  The  fact  that 
the  testatrix  had  undertaken,  in  this  clause  of  the:  will,  to 
do  something  for  the  benefit  of  the  defendant,  is,  I  think, 
undeniable.  Now  there  is  nothing  in  the  case  to  show  that 
five  years  credit  on  the  principal  of  the  debt,  the  interest  be- 
ing required,  was  a  benefit  to  the  defendant,  or  could  have 
been  so  considered  by  the  testatrix.  It  is  certainly  not  a 
self  evident  proposition  that  it  was  sucb-  benefit.  It  often 
happens  that  the  delay  of  payment  of  principal  which  is  over 
due  when  the  interest  is  paid  is  an  advantage  to  the  creditor 
rather  than  to  the  debtor.  The  intent  of  the  testatrix  to  bene^ 
fit  the  defendant,  does  not,  therefore,  seem  to  be  carried  out 
by  the  plaintiffs  construction  ;  and  in  order  to  give  effect  to 
such  intent,  we  are  driren  to  the  other  construction,  which 
makes  the  clause  a  discharge  of  the  debt 

Upon  the  whole  I  am  inclined  to  think  the  ruling  at  the 
cbeuit  was  right,'  and  that  a  new  trial  should  be  ordered  and 
judgment  given  upon  the  verdict  for  the  defendant. 

Judgment  accordingly. 

[Bmooiis  Q»nufc  Tbxm,  Jumary^Se,  1866.  TmtUr,  Umn  and  BtSinm^ 
Jvstitei.] 
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Mb.  Notes  was  born  at  Castleton,  Rensselaer  county,  on  the  19tb 
of  August,  1805.  His  father  was  Geobob  Notes,  a  most  upright^ 
honorable  man,  highly  respected  by  all  who  knew  him.  His  mother, 
from  whom  he  derived  his  middle  name,  was  a  lady  of  more  than 
ordinary  intelligence  and  refinement  Enjoying  no  other  advantages, 
in  the  way  of  acquiring  an  education,  than  what  the  common  school 
and  academy  afforded,  Mr.  Notes,  with  a  pretty  good  knowledge 
of  Latin,  at  the  early  age  of  fourteen,  entered  the  office  of  Welcome 
EsLEECK,  Esq.  of  Albany,  and  commenced  the  study  of  that  profes- 
sion of  which  he  was  destined  to  become  so  distinguished  an  orna* 
ment  After  remaining  there  about  a  year,  he  went  into  the  office 
of  S.  B.  Ludlow,  Esq.  where  he  continued  until  the  age  of  nineteen, 
when,  upon  his  parents  removing  to  Oriskany,  Oneida  county,  Mr. 
Notes  entered  the  office  of  Stobbs  &  White,  at  Whitesboro',  and 
completed  his  studies  under  the  guidance  of  those  eminent  lawyers. 
He  was  admitted  as  an  attorney  of  the  supreme  court,  in  February, 
1827,  and  a  counselor,  in  1830.  He  commenced  the  practice  of  the 
law,  in  1827,  as  a  partner  of  Wheeleb  Babkes,  Esq.  a  sound  law- 
yer, a  correct  practitioner,  and  a  most  amiable  man.  It  was  the 
writer's  good  fortune  to  be  in  the  office  of  Babnes  &  Notes,  as  a 
student,  in  1828  and  1829,  and  to  enjoy  the  benefit  of  their  instruc* 
tion  and  advice.    And  it  gives  him  a  melancholy  pleasure,  after  this 
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lapse  of  time,  and  after  the  grare  has  closed  over  both  «f  his  early 
instructors  and  guides,  to  bear  witness  to  their  uniform  kindness^ 
patience  and  courtesy. 

Mr.  NoYES*  predecessor  in  this  office  was  the  Hon.  Hibam  Dexio, 
now  chief  judge  of  the  court  of  appeals. 

At  the  close  of  his  partnership  with  Mr.  Barnes,  Mr.  Notes 
formed  a  partnership  with  the  Hon.  Henby  A.  Foster,  now  a  judge 
of  the  supreme  court,  in  the  fifth  judicial  district,  and  Charlks  Tract, 
Esq.  and  continued  the  practice  of  law,  at  Rome,  for  some  three  or 
four  years.  He  then  removed  to  Utica,  where  he  practiced  law  for 
several  years,  in  partnership  with  William  Tracy,  Esq.  In  1838 
he  removed  to  the  city  of  New  York,  and  formed  a  partnership  with 
John  Lorimeb  Graham,  Esq.  Here  he  took  a  commanding  posi- 
tion, from  the  very  first;  and  hia  ability,  learning 'and  industry,  com- 
bined with  a  pleasing  address,  and  polished  manners,  soon  l)rought  him 
into  notice  and  ensured  success.  He  rapidly  won  a  large  and  con« 
stantly  augmenting  business,  and  at  the  time  of  his  death  he  stood, 
if  not  at  the  head,  certainly  in  the  very  front  ranks,  of  the  bar  of  the 
metropolis;  and  was  employed,  on  one  side  or  the  other,  in  nearly 
all  the  most  important  cases.  Starting  in  life  without  the  advantages 
of  a  collegiate  education,  or  the  assistance  of  "friends  at  court,"  ho 
attained  the  very  highest  standing  in  his  profession,  not  as  the  result 
of  mere  good  fortune,  but  as  the  natural  outgrowth  of  persevering 
labor  and  undeviating  rectitude  guided  by  quick  perceptions  and  a 
sound  judgment  It  has  been  well  said :  "  The  future  student  and 
practitioner  of  the  law  will  find,  as  he  pores  over  the  reports  of  our 
higher  courts,  that  very  many  of  the  most  important  cases,  involving 
the  settlement  and  elucidation  of  fundamental  principles  of  law,  ave 
enduring  monuments  of  the  tact,  learning  and  persistent  advocacy  of 
"William  Curtis  Notes.  His  briefs  and  arguments  were  so  ex- 
haustive of  the  history  of  the  law  on  the  subject  under  discussion, 
that  they  will  be  resorted  to  as  copious  sources  to  lighten  the  labors 
of  professional  researches."  His  management  of  the  North  American 
Trust  and  Banking  Company's  case,  and  his  able  and  learned  exposi- 
tion of  the  history  and  doctrine  of  charitable  uses,  in  the  Rose  unll 
case,  and  in  Beekman  v.  Bonsor^  (see  his  elaborate  argument  in  this 
last  case,  23  N.  Y.  Rep.  575,)  may  be  mentioned  as  striking  illustra- 
tions of  his  erudition  and  untiring  labor,  and  his  capacity  .for  research. 
But  the  greatest  triumph  of  Mr.  Notes'  professional  life,  perhaps, 
was  achieved  in  the  great  "omnibus  suit,"  of  the  New  York  and 
New  Haven  Bail  Road  Company  against  Schuyler  and  others.     This 
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eontMt  18  tJlhs  described  in  the  New  York  Transcript:  "He  fought 
the  questions  of  law  into  the  court  of  appeals,  and  won  a  signal 
victory  there,  first  in  the  Mechanics'  Bank  case,  and  then  on  the 
detourrer  to  the  "omnibus"  complaint.  But  his  adversaries  fought 
the  whole  battle  over  again  on  the  trial  of  the  issues  of  fact,  which 
occupied  forty-two  days.  There  were  thirty  or  forty  lawyers  arrayed 
against  him,  and  the  struggle  was  as  bitter  and  determined  as  a  Vir* 
ginian  campaign.  Mr.  Notes  did  all  the  talking  on  his  side,  his 
associates  acting  only  as  consulting  counsel ;  and  he  displayed  a  won- 
derful power  of  insight,  quickness  of  tact,  and  fertility  of  general 
resources." 

Mr.  Notes  was  twice  married;  first,  to  a  daughter  of  the  late 
William  G.  Tbact,  of  Whitesboro',  and  secondly,  to  the  daughter 
of  the  Hon.  F.  A.  Tallicadqe,  of  the  city  of  New  York.  His  first 
wife,  and  two  children,  died  while  he  resided  at  Utica.  And  in  .De- 
cember, 1850,  he  lost  his  only  son,  who  died  quite  young,  a  bereave- 
ment which  Mr.  Notes  felt  most  keenly.  He  lefl  two  daughters, 
one  by  each  wife;  the  eldest  being  married  previous  to  his  death,  and 
the  other  since. 

In  the  year  1856  the  h()norary  degree  of  Doctor  of  Laws  was  con- 
ferred upon  Mr.  Notes,  by  Hamilton  College. 

Mr.  Notes'  whole  life  was  devoted  to  his  profession.  Yet  he  had 
a  taste  for  general  literature,  and  was  fond  of  miscellaneous  reading, 
especiiJly  poetry.  He  had  collected  a  large  and  valuable  library  of 
miscellaneous  books,  and  was  familiar  with  all  the  best  authors.  He 
also  possessed  one  of  the  most  valuable  private  law  libraries  in  the 
country,  consisting  of  all  the  American  reports,  with  scarcely  an 
ei^eption,  down  to  the  present  time;  all  the  English  reports  in  the 
courts  of  law  and  chancery,  and  in  the  exchequer;  all  the  Scotch 
decisions  in  the  judiciary,  session  courts,  and  house  of  lords ;  and  the 
Irish  reports  in  law  and  equity,  the  ancient  and  modern  state  trials, 
and  all  the  standard  and  many  of  the  rarest  earlier  treatises.  Mr. 
Notes  had  gathered  also  a  very  rare  collection  of  the  Domesday 
books,  and  a  considerable  collection  of  codes,  among  which  are  the 
Chinese  and  Gentoo. 

This  library,  of  which  an  interesting  description  will  be  found  in 
"Wynne's  Private  Libraries  of  New  York,"  contained  over  seven 
thousand  volumes,  collected  with  unusual  care  by  Mr.  Notes,  dur- 
ing a  period  of  more  than  twenty-five  years,  and  was  valued  at 
some  860,000.  It  was  bequeathed  by  him  to  Hamilton  College,  for 
the  benefit  of  the  successive  classes  of  young  men  who  are,  from 
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year  to  year,  to  be  edacated  in  the  law  department  of  that  excrilenl 
institution. 

Though  decided  in  his  political  opinions,  he  was  uerer  an  aeUv€ 
politician.  He  never  sought  office;  nor  did  he  hold  any  official 
station,  with  the  exception  of  one  connected  with  his  own  profes- 
sion— that  of  district  attorney  of  Oneida  connty.  He  was  nominated 
for  the  office  of  attorney  general,  by  his  friends,  in  1857,  when^ 
though  running  considerably  ahead  of  his  ticket,  he  shared  in  the 
general  defeat  of  his  party.  He  was  a  member  of  the  peace  con^ 
yention  which  sat  at  Wasliington  in  1861,  where  he  labored  to  avert 
the  storm  of  civil  war;  but  when  he  saw  that  it  was  unavoidable,  he 
promptly  gave  his  support  to  the  government  He  spared  no  pains 
or  efforts  to  obtain  men  and  money  for  the  prosecution  of  the  war. 

In  1861  some  friends  presented  the  name  of  Mr.  Noyes  as  a  can* 
didate  for  the  United  States  senatorship,  but  political  combinations 
and  necessities  prevented  it  from  becoming  very  prominent.  Again, 
in  1863,  Mr.  Notes  was  mentioned  in  connection  with  the  vacant 
place  in  the  senate,  but  commercial  influences  predominated,  and  m 
choice  was  made  from  the  mercantile  class. 

For  the  last  eight  years  of  his  life  Mr.  Notes  was  engaged  in  a 
work  of  sufficient  magnitude  and  importance  to  task  his  utmost  ener* 
ergies.  In  1857  the  legislature  appointed  David  Dudlet  Field, 
Alexandeb  W.  Bradford  and  Mr.  Notes  commissioners  to  pre* 
pare  a  civil  code^  which  was  to  be  divided  into  three  portions — the 
political  code,  the  civil  code,  and  the  penal  code.  Mr.  Notes  had 
the  main  charge  of  the  penal  code,  to  which  he  gave  the  finishing 
touch  the  very  day  before  he  was  stricken  down  by  the  disease  which 
terminated  his  life.  He  also  revised  some  proof  sheets  of  the  citil 
code,  now  in  course  of  final  publication. 

To  his  brethren  at  the  bar,  Mr.  NoTii  was  ever  considerate  and 
courteous.  To  the  younger  members  of  the  profession  his  manner 
was  kind  and  encouraging.  His  demeanor  in  court  was  respectful 
and  decorous.  He  had  a  great  deal  of  self-control;  and  no  sarcasm 
ever  drew  from  him  an  ungentlemanly  reply.  Though  free  from  any 
thing  like  assumption,  he  had  a  sort  of  quiet  dignity  of  manners  which 
always  commanded  respect.  He  had  a  keen  perception,  and  a  hearty 
enjoyment,  of  every  thing  in  the  shape  of  wit  and  humor;  and — in 
his  younger  days  at  least — he  was  ever  ready,  and  able,  on  short 
notice,  to  contribute  his  share. 

In  the  management  of  his  office  business,  and  i  i  the  preparation 
and  arrangement  of  his  papers,  Mr.  Notes'  habits  of  neatness^  order 
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and  system 'were  admirable.  He  never  went  into  court  without 
having  his  papers  in  the  right  shape. 

In  the  social  circle  Mr.  Notes  was  deservedly  held  in  high  esteem 
and  honor;  and  the  troops  of  attached  friends  who  now  raoiun  his 
loss  bear  witness  to  his  genial  qualities  and  social  virtues.  It  has 
been  well  said  of  him  that  "his  private  life  was  as  pure  as  his  public 
record  was  spotless.^' 

Having,  early  in  life,  made  a  profession  of  religion,  he  was,  to  the 
end,  a  devout,  earnest  and  consistent  christian ;  fireely  giving  his  money 
to  the  various  benevolent  societies,  and  for  several  years  keeping  a 
colporteur  in  the  field  at  his  sole  expense. 

On  Thursday  evening,  December  22,  1864,  Mr.  Notes  attended 
the  annual  meeting  of  the  New  England  Society.  He  was  elected 
its  president  for  the  ensuing  year,  when  he  delivered  an  unpremedi* 
tated  but  felicitous  inaugural  address.  Tlie  next  morning,  while  in 
his  room  dressing,  he  was  struck  with  paralysis,  which  prostrated  him 
to  the  floor,  and  caused  his  death  early  on  Sunday  morning. 


A  meeting  of  the  members  of  the  bar  of  the  city  of  New  York 
was  held  on  the  30th  day  of  December,  1864,  to  express  their  sense 
of  tlie  loss  sustained  in  the  death  of  Mr.  Notes.  It  was  very  largely 
attended  by  the  judiciary,  as  well  as  by  the  profession.  Soon  after 
the  hour  of  meeting,  12  o'clock,  m.  the  Chairman  of  the  Committee  of 
Arrangements,  Edward  H.  Owen,  Esq.  called  the  meeting  to  order, 
and  nominated  Hon.  Samuel  R.  Betts,  Judge  of  the  United  States 
Drstrict  Court  for  the  southern  district  of  New  York,  as  President 
Judge  BETTS  took  the  chair,  and  the  followiDg  gentlemen  were 
appointed 

Vice  Ptesidents.-^lloTi,  Wm.  D.  Shipman,  Judge  of  the  United 
States  District  Court  of  Connecticut.  Hon.  Hexrt  E.  Davies, 
Judge  of  the  Court  of  Appeals.  Hon.  Wm.  H.  Leonard,  Presiding 
Justice  of  the  Supreme  Court  of  this  state  for  the  first  judicial  dis- 
trict. Hon.  Anthony  L.  Robertson,  Chief  Justice  of  the  Superior 
Court  of  this  city.  Hon.  Charles  P.  Daly,  First  Judge  of  the 
Court  of  Common  Pleas  of  the  city  and  county  of  New  York.  Hon. 
Charles  Mason,  Justice  of  the  Supreme  Court  for  the  sixth  judicial 
district.    Daniel  Lord,  Esq.    Charles  P.  Kirkland,  Esq. 

Aaron  J.  Yakderpoel  and  Stephen  P.  Nash,  were  appointed 
Secretaries. 
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Alexander  W.  Bbadford,  Eaq.  in  presenting  the  resolatioos 
prepared  by  tlie  committee,  said : 

Mr.  President :  To  me  has  been  assigned  the  duty  of  presenting  ta 
this  meeting  resolutions  expressive  of  the  sentiments  of  the  bar  of 
New  York  on  the  decease  of  "William  Curtis  Noyes. 

Expecting  that  others  will  address  jou,  longer  and  more  intimately 
acquainted  than  myself  with  the  private  and  active  professional  life 
of  the  deceased,  I  refrain  from  making  any  remarks  introductory  to 
the  resolutions  I  am  about  to  ofifer,  except  in  one  particular,  in  re- 
spect of  which  only  one  can  speak  besides  myself. 

For  many  years  I  was  associated  with  Mr.  Notes  in  the  prepara- 
tion of  the  codes,  under  the  commission  of  the  legislature  of  the  state 
of  New  York. 

I  desire  to  be  a  witness  to  his  fidelity  and  labors  in  that  sphere 
of  duty. 

It  would  be  unbecoming  for  me  to  speak  on  the  mooted  subject  of 
codification ;  but  I  can  not  refirain  from  saying  that,  in  the  discossions 
necessarily  growing  out  of  that  subject,  he  evinced  the  highest  quali- 
ties of  the  judge  and  the  legislator,  breadth  of  philanthropy,  and  the 
most  earnest  regard  for  a  pure,  sound  and  enlightened  system  of 
jurisprudence. 

He  grappled  every  subject  with  the  ability  of  a  master;  he  brought 
to  bear  all  the  treasures  of  his  knowledge  and  experience,  with  pru- 
dence, skill  and  judgment;  he  heard  with  patience;  he  reasoned  with 
candor,  and  without  temper,  and  decided  with  judicial  composure. 

He  labored  more  than  others  upon  the  close  of  the  work,  and  as  it 
was  just  finished  he  died. 

Permit  me  to  add  another  word. 

Amid  the  engrossing  toils  and  cares  of  professional  life  in  this  great 
metropolis,  how  few  opportunities  we  enjoy  of  seeing  the  private  and 
social  life  of  our  brethren. 

We  meet  them  mainly  on  the  arena,  as  public  men  taking  part  in 
the  discussions  incident  to  the  administration  of  the  law.  We  know 
the  high  social  character  of  Mr.  Notes,  but  it  was  indicated  to  men 
mainly  in  breadth  and  outline. 

As  we  heard,  in  the  funeral  ceremonies  of  Wednesday,  that  elo- 
quent, touching,  most  tender  and  beautiful  elogium,  pronounced  over 
the  remains  of  the  dead,  I  could  not  but  feel  how  little  we  know  of 
the  inner  hearts  and  lives  of  our  fellow  men,  how  much  exists  that  is 
pure  and  holy,  and  great  and  good,  and  yet  unfathomed  by  the  eye 
of  friendship  o.r  professional  brotherhood.    Bare  and  precious  tribute 
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was  that  not  only  to  the  worth  and  virtues  of  the  deceasedj  but, 
through  his  exalted  character,  to  the  high  dignity  of  the  law  and  its 
&ithful  and  just  administration  at  the  bar  and  on  the  bench. 
I  present  the  following  resolutions: 

William  Cctbtib  Notes,  a  member  of  tbis  bar,  a  beloved  friend  and  brother, 
has  in  the  providence  of  God  been  suddenly  smitten  by  the  stroke  of  death, 
to  our  great  affliction  and  bereavement.  For  more  than  a  quarter  of  a  cen- 
tury he  had  largely  participated  in  the  practice  and  forensic  discussions  of 
our  courts  of  all  jurisdiction,  and  had  justly  attained  a  position  of  high 
eminence  and  distinction.  His  experience  was  various  and  extensive,  his 
knowledge  of  the  law  and  of  its  history  exact  and  comprehensive,  his  appre- 
hension of  legal  distinctions  clear  and  precise,  and  he  was  thoroughly  fur- 
nished for  every  trial  of  streugth  in  those  conflicts  of  the  bar,  upon  which 
the  administration  of  justice  most  intimately  depends.  His  public  life  was 
marked  by  integrity  of  character,  firmness  of  purpose,  and  adherence  to 
principle.  In  his  social  walk,  virtue  and  benevolence  shed  their  radiance 
upon  his  way.  Thus  commanding  the  respect  of  the  community  and  the 
affections  of  a  wide  circle  of  friends  by  a  blameless,  useful  and  honorable 
life,  and  having  passed  through  a  professional  career  of  great  success,  at  the 
zenith  of  his  fame  and  iu  the  full  possession  of  ripened  intellectual  powers, 
he  has  been  taken  from  us.  In  memory  of  our  departed  brother,  we  make 
this  record  of  our  sense  of  his  merits  and  of  our  loss ;  and 

Hetolved,  That  we  deeply  deplore  the  removal  from  his  sphere  of  usefulness 
.and  honor  at  the  bar  of  New  Tork  of  our  beloved  and  distinguished  member, 
William  Curtis  Notbs,  by  the  hand  of  death,  and  regard  the  event  as  a 
calamity  to  his  profession,  to  the  interests,  social  and  public,  of  the  commu- 
nity in  which  he  lived,  to  the  state  and  to  the  country. 

JteMlvedf  That  we  entertain  great  satisfaction  and  pride  in  the  memory  of 
his  wonderful  attainments  as  a  legal  scholar  and  thorough  lawyer ;  the  labors 
he  gave  voluntarily  in  the  service  of  the  state,  in  the  discharge  of  his  duty 
as  a  commissioner  of  the  code;  the  munificent  spirit  exhibited  in  the  com- 
plete and  splendid  library  he  collected  and  freely  opened  to  his  brethren ; 
the  masterly  skfll  and  ability  with  which  he  performed  his  part  iu  the  profes- 
sion he  adorned,  and  the  lustre  which  he  shed  as  a  great  and  accomplished 
lawyer  upon  the  bar  of  New  York. 

Resolved,  That  we  recognize  among  the  traits  which  ennobled  his  character 
his  invincible  principle  and  rectitude  of  purpose,  his  truth  as  a  man,  and  his 
severity  of  conscience,  all  tempered  by  courtesy  and  illumined  by  the  light 
of  Christianity. 

Jastum  ot  tenacera  propositi  Vimm 

Non  clvium  ardor  prava  JavenUmn, 

Non  vultus  InataDtis  tyrannl 

Hente  quatlt  solida    *    *  ,       • 

Si  fVactus  illabitar  Orbls 

Impavldum  fcricnt  mlnoD. 

Resolved,  That  we  sympathize  most  profoundly  with  the  family  of  the 
deceased  in  their  great  distress  and  tribulation,  and  offer  them  our  condo- 
k&ce  and  varmest  prayers  aad  wishes,  consdoos  still  that  their  highest  con« 
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aolatlon  in  the  prefttness  of  Ui«1r  lou,  is  in  th«  history  of  a  life  well  spent,  • 
leputAtion  without  spot  or  blemish,  and  the  celestial  hopes  which  spring 
from  the  gnre  of  an  upright  man. 

Datid  Dudlet  Field,  on  seconding  the  motion  to  adopt  the  reso- 
lutions,  said: 

Mr.  President:  "Williak  Curtis  Notes,  our  deceased  friend  and 
brother,  was  bom  at  Castleton,  in  the  county  of  Rensselaer,  on  the 
19th  of  August,  1805.  His  parents  were  in  such  moderate  circum- 
stances, that  he  had  not  those  advantages  of  earlj  culture  which  were 
the  lot  of  most  of  his  professional  brethren.  While  yet  a  lad  of  four- 
teen, he  was  taken  into  a  lawyer's  office  in  his  native  village.  His 
parents  soon  afler  removed  to  the  county  of  Oneida,  where  he 
entered  the  office  of  Henry  R.  Storrs,  a  worthy  teacher  of  a  worthy 
pupiL  In  1827  he  was  admitted  an  attorney,  and  in  the  usual  course 
came  to  the  degree  of  counsel.  It  was  not  long  before  he  made  him- 
self known,  and  while  he  was  yet  under  the  age  of  thirty  he  was 
appointed  the  district  attorney  of  the  county.  This  was  a  particular 
compliment,  since  the  county  of  Oneida,  like  the  counties  of  Albany 
and  Dutchess,  has  always«been  distinguished  for  its  eminent  lawyers. 

In  1838  Mr.  Notes  removed  to  this  city.  Here  he  rose  by  grad- 
ual process  to  tliat  disitinction  and  honor  in  which  he  died. 

His  great  characterestic  was  skillful,  pains-taking  research.  Every 
one  who  has  been  associated  with  him  in  the  conduct  of  cases  knows 
that  he  brought  to  consultations  a  memory  full  of  precedents,  and 
when  the  argument  came  on  there  was  a  careful  analysis  of  the  facts, 
and  an  affluence  of  learning  applicable  to  them,  which  lefb  little  for 
others  to  supply. 

The  lesson  which  we  may  learn  from  his  life  is,  that  the  most  solid 
professional  fame  is  the  result  of  slow  advances.  The  massive  struc- 
ture that  rises  high  into  the  air  rests  upon  foundations  which  are  sunk 
deep  into  the  earth,  and  is  built  up,  stone  carefully  laid  upon  stone, 
till  it  appears  at  last  in  grand  proportions  and  perfect  symmetry.  So 
it  is  with  the  fame  of  a  great  lawyer.  It  does  not  come  from  one 
great  effort,  nor  from  a  few  successful  cases,  nor  from  flashing  wit^ 
nor  from  brilliant  rhetoric,  but  from  careful  study,  patient  thought  and 
ripe  experience. 

It  was  my  fortune  to  be  often  associated  with  Mr.  Notes^  but  there 
were  two  occasions  in  which  we  were  much  together  outside  of  pro- 
fessional life,  to  which  I  ought  to  allude.  One  was  the  peace  confer- 
ence of  1861,  and  the  other  the  code  commission.  In  the  peace 
conference  Mr.  Notes  and  myself  stood  on  almost  every  question 
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fiimlj  togetlier.  I  mean,  of  course,  to  abstain  from  all  allusion  to 
anything  partisan  in  character,  or  personal  to  myself;  but  I  will  say 
for  him  that  he  foresaw  the  terrible  conflict  that  was  impending,  and, 
while  he  braced  himself  strongly  to  meet  it,  ho  sought  to  avoid  it  by 
every  means  short  of  a  surrender  of  what  he  believed  to  be  the  princi* 
pie  of  eternal  and  immutable  justice. 

The  present  code  commission  was  created  by  the  legislature  in 
1857.  My  friend,  who  has  just  presented  the  resolutions  for  the  con- 
sideration of  this  meeting,  Mr.  Noyes,  and  myself,  have  been  engaged 
on  t)ie  laborious  but  almost  thankless  task  for  these  nearly  eight  suc- 
ceeding: years.  Our  last  conference  had  been  had,  our  work  was  end- 
ed, all  but  the  revision  of  the  sheets  from  the  press,  when  our  comrade 
departed,  leaving  us,  in  mournful  memory  of  him,  to  lay  before  the 
legislature  the  record  and  the  result  of  our  labors.  Our  friend  and 
brotlier,  a  week  ago  yesterday,  was  moving  amongst  us  with  a  firm 
step,  in  the  fullness  of  all  his  faculties;  the  next  morning  he  was 
stricken  by  the  unseen  hand ;  his  eyelids  fell,  never  to  be  lifled  again ; 
his  hand  sank  heavy  by  his  side  and  his  mind  lost  all  consciousness 
of  mortal  things.  Life,  however,  clung  to  the  body  till  the  Sabbath 
came,  and  then,  at  the  hour  when  the  morning  chant  went  up  of  the 
Christmas  hymn,  his  spirit  returned  to  the  bosom  of  its  Maker.  On 
the  third  day  afler,  we,  his  brethren,  looked  for  tlie  last  time  upon  his 
face  as  he  lay  in  his  coffin  covered  with  flowers  under  the  dome  of  hia 
library,  surrounded  by  the  books  which  were  the  witnesses  and  help- 
ers of  his  studies;  thence  we  followed  him  to  the  narrow  house 
appointed  for  all  the  living,  and  here  we  are,  within  the  week  from 
the  day  when  he  was  stricken  down,  to  record  our  testimony  to  hia 
worth  and  our  regret  for  his  departure. 

Verily,  man  walketh  in  shadows  and  disquieteth  himself  in  vain* 

REMARKS   or   GEORGE  T.    CURTIS,    ESQ. 

My  relations,  Mr.  Chairman,  with  the  very  able  and  learned  lawyei 
whose  sudden  death  has  brought  us  together  were  not  intimate,  but 
they  were  always  friendly.  Indeed,  sir,  it  is  due  to  his  memory  and 
to  ray  own  feelinpp  that  I  should  say  here,  that,  notwithstanding  the 
wide  difference  of  opinion  between  us  concerning  many  things  which 
relate  to  the  welfare  of  the  country,  I  was  received  by  him,  when  I 
sought  *a  place  at  this  bar,  with  the  greatest  kindness,  cordiality  and 
good  will.  On  the  only  occasion  in  which  I  have  encoiintered  him 
professionally,  an  occasion  involving  a  question  of  vast  public  concern, 
I  had  a  full  opportunity  to  estimate  and  to  feel  )iis  pQw^r,    On  the 
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merits  of  that  question,  I  need  not  say  to  yon,  brethren,  that  he  dealt 
vigorous  and  effective  blows ;  but  I  ought  to  say  here,  sir,  that  they 
were  given  with  an  urbanity  towards  his  opponent,  and  a  frank  admis- 
sion of  the  purity  and  patriotism  with  which  views  diametrically  op- 
posite to  his  own  could  be  maintained,  which  others  who  witnessed 
that  contest  may,  perhaps,  have  noticed  at  the  time,  but  which  I  cer« 
tainly  ought  never  to  forget.  I  may  say  of  him,  as  I  trust  and  as  I  know 
he  would  have  said  of  me,  however  fundamentally  I  differed  from  him 
on  a  great  constitutional  question,  and  on  its  bearings  upon  the  public 
good,  we  had  no  other  desire  than  to  establish  the  republic,  to  strength- 
en its  foundation,  and  to  perpetuate  its  government. 

Mr.  President,  as^I  passed,  on  Sunday,  by  tlie  magnificent  library 
which  Mr.  Noyks  had  collected  with  so  much  skill  and  judgment,  and 
turning  the  corner  of  the  street,  saw  the  sad  signal  which  denoted 
that  death  had  entered  that  house,  I  mentally  exclaimed,  in  the  op- 
pression of  the  moment,  "  How  vainly  man  heapeth  up  even  intellect- 
ual riches  1"  But  yet,  sir,  true  as  this  is  in  one  sense,  it  is  not  wholly 
true;  for  of  our  profession,  brethren,  undoubtedly  it  may  without  pre- 
sumption be  said,  that  he  who  busies  himself  righteously  in  adjusting 
the  conflicting  interests  of  his  fellow  men,  who  gives  his  days  and 
nights  to  the  severe  studies  of  jusisprudence,  and  who  attains  to  some 
adequate  perception  of  those  eternal  principles  of  truth  and  justice 
which  bring  even  human  legislation  into  some  correspondence  with 
the  Divine,  thereby  fits  himself  as  well,  perhaps,  as  by  any  pursuit, 
to  approach  those  sources  of  light  whose  voice,  it  has  been  said,  is  the 
harmony  of  the  universe,  and  whose  seat  is  in  the  bosom  of  God,  or  at 
least  to  the  confines  of  that  realm  where  the  voice  of  absolute  truth  is 
ever  sounding,  and  the  everlasting  oracles  are  perpetually  deciding,  we 
may  humbly  hope,  the  spirit  of  this  good  man  has  gone,  to  be  drawn 
nearer  and  nearer  to  the  Infinite  Wisdooft  He  was,  sir,  it  appears 
from  the  statement  of  Mr.  Field,  unblest  in  his  youth  by  the  advan- 
tages of  what  is  called  a  liberal  or  collegiate  education ;  but  I  think, 
air,  that  no  one  would  have  imagined  this  from  his  conversation  and 
from  his  public  performances.  To  one  who  came  to  know  him,  as  I 
did,  in  the  fuUnes  of  his  matured  years  and  in  the  abundance  of  his 
knowledge,  he  seemed  always  like  a  man  who  must  have  had  the  full 
benefit  of  classical  training  in  early  youth.  Certainly  he  was  a  man  of 
large  and  liberal  culture ;  besides  being  a  great  student  of  the  law,  he 
was  an  accomplished  and  efficient  advocate,  and  an  enlightened  and  com- 
prehensive jurist  .  Perhaps,  sir,  he  has  compared  the  codes  of  differ- 
iiit  states  and  nations  more  extensively  than  any  American  lawyer 
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who  has  survived  him ;  and  the  people  of  New  York  have  largely 
profited,  and  I  understand,  are  still  farther  to  profit  by  the  result  of 
his  labors.  It  may  be,  sir,  that  it  is  even  already  too  early  to  esti- 
mate the  sum  of  -what  society  has  gained,  or  is  to  gain,  by  the  labors 
of  Mr.  NoYES  and  his  colleagues  in  the  great  work  of  codification. 
Perliapg  the  crucial  test  of  that  experiment  will  come  upon  the  sodety 
when  the  definition  and  principles  of  the  common  law  are  made  to 
give  place  in  respect  to  crimes,  to  a  fixed,  and  positive  test ;  baty 
whenever  it  comes,  and  whatever  may  be  the  result  of  the  judgment 
of  the  community,  the  name  of  Mr.  Notes  must  always  stand  very 
high  on  the  list  of  those  who  have  enabled  these  great  experiments  to 
be  tried  uuder  the  best  auspices' and  with  the « fairest  prospects  of 
success. 

But^  sir,  it  is  for  others,  more  appropriately  than  for  me,  to  enlarge 
upon  his  character  and  reputation.  I  rose  but  to  express  in  the  few- 
est words  what  seemed  becoming  in  me  to  say  of  a  man  of  great  pro- 
fessional distinction  and  private  worth,  whom  I  had  scarcely  the  honor 
to  call  a  friend,  but  with  whom  my  intercourse  has  always  been  most 
agreeable  and  kindly,  and  whose  death  this  community  has  so  much 
reason  to  deplore. 

BEMABKS   OF  A.  J.  VANDEBP0F.L,  ESQ. 

Mr.  Chairman — I  have  been  desired,  as  one  who  for  a  time  pursued 
legal  studies  in  the  office  of  Mr.  Notes,  to  bear  a  tribute  to  his  memo- 
ry, on  behalf  of  the  younger  members  of  the  Bar,  and  I  have  thought 
it  well  to  make  some  notes  in  reference  to  the  kindness  which  always 
marked  his  intercourse  with  us. 

To  say  that  Mr.  Notes,  after  he  had  taken  a  prominent  position  as 
a  lawyer,  was  upon  all  occasions  kind  and  courteous  to  the  juniov 
members  of  the  Bar,  would  but  faintly  express  the  truth.  Every 
young  man  within  the  sound  of  my  voice,  who  either  enjoyed  his  per- 
sonal acquaintance,  or  came  in  contact  with  him  in  the  accidental 
meetings  of  pcofessional  engagements,  has  probably  felt  that  Mr. 
Notes  sympathized  with  him  as  he  witnessed  his  doubts  and  efforts. 
At  the  age  of  14,  Mr.  Notes  entered  the  office  of  Welcome  Es- 
leeck,  an  eminent  lawyer  of  Albany,  as  a  student.  He  remained 
there  a  short  time,  when  he  removed  to  the  office  of  Sauitel  B.  Lud- 
low, now  a  much  respected  citizen  of  Oswego,  who  then  enjoyed  » 
large  practice  at  Nassau,  in  the  county  of  Rensselaer. 

His  years  from  fifteen  to  nineteen  were  spent  in  Mr.  Luntow's 
office ;  and  ^\xm^  ti^  pm^d^  vsi  addition  to  performing  all  (ho  cl^li* 
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cal  labor  of  the  oflBce.  he  prepared  an  abridgment  of  Caines*  Practice^ 
making  at  the  same  time  copious  notes  of  the  changes  occasioned  by 
statutory  enactments,  as  well  as  references  to  the  judicial  decisions  on 
matters  of  practice  which  had  been  made  during  the  fourteen  years 
^at  Caines  was  the  standard  work  on  that  subject  in  this  state. 

His  assiduity  at  that  time  called  from  Mr.  Ludlow  the  prediction 
that  the  quiet  and  unobtrusive  boy  would,  with  good  health,  take  at 
an  early  day  a  prominent  rank  at  the  Bar.  This  prediction  was  soon 
teriiSed.  In  the  second  and  third  volumes  of  Wendell,  we  find  re- 
ports of  motions  argued  by  him  at  the  Special  Terms.  About  a  year 
after  he  received  his  degree  as  counsel,  we  find  his  name  in  the  4th 
of  Wendell,  as  counsel  for  the  defendant  in  error,  opposed  to  Joshca 
A.  Spencer,  then  the  recognized  leader  of  the  Nisi  Pritts  Bar  of 
Central  New  York.  This,  he  told  me,  was  the  first  case  he  argued 
before  the  Supreme  Court  in  banc.  A  note  of  his  argument,  as  there 
inserted,  exhibits  the  same  research  and  the  same  readiness  to  combat 
a  doubtful  proposition,  even  though  sanctioned  by  the  name  of  the 
Generated  Starkie,  which  have  characterized  the  labors  of  his  later 
years. 

From  that  time,  we  find  his  name  as  counsel  in  every  volume  of 
New  York  reports. 

During  the  period  I  was  in  Mr.  Notes'  office,  he  was  afflicted  witih 
loss  of  eye-sight  to  such  a  degree  as  required  him  to  rely  upon  an 
amanuensis.  Embarassed  even  by  this  difficulty,  he  never  exhibited 
impatience  nor  faltered  in  his  labor.  In  addition  to  his  other  office 
and  bourt  business,  he  was  then  much  occupied  in  preparing  the 
answers  in  the  suits  known  as  the  million  and  half-million  trust  cases: 

It  was  a  pleasure  to  meet  him  in  his  library,  evenings,  as  was  occa- 
sionally necessary  in  the  absence  of  his  regular  assistant,  and  aid  him 
in  his  researches.  The  evening's  study  was  interspersed  with  profes- 
sional anecdotes,  and  with  reference  to  quaint  and  curious  passages 
from  the  earlier  reports  and  treatises,  which  he  was  fond  of  collecting 
in  his  common  place  book. 

No  matter  to  what  stage  of  the  subject  under  investigation  he  ha(} 
progressed,  he  was  ready  to  retrace  his  steps  and  explain  the  point 
involved,  so  as  to  enable  the  student^  if  inclined,  to  follow  it  at  any 
other  time  or  place. 

It  has  often  been  said  that,  however  great  the  advantages  which 
the  large  field  of  observation  and  experience  to  be  found  in  a  city  life 
ofier  to  the  law  student,  it  is  better  he  should  remain  in  an  office  in 
<be  oountry,  where  lie  has  more  responsibility  thrown  upon  him,  and 
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ia  brought  into  more  immediate  contact  with  and  inoidentaOy  noeiyet 
mnch  more  attention  from  his  instructor. 

This  is  undoubtedly  true  as  a  general  rule.  The  lawyer  immersed 
in  city  practice  finds  it  difficult  to  take  the  time  from  his  pressing  en- 
gagements  to  devote  to  directing  the  studies  of  the  beginner.  But 
the  several  gentlemen  around  me,  who  have  been  students  under  Mr. 
Notes,  will  agree  that  he  was  an  exception  to  this  rule.  No  young 
man  ever  entered  his  office  with  a  desire  to  improve  his  opportuni- 
ties, who  did  not,  from  the  first  day,  feel  that  he  had  been  placed  in 
the  charge  of  one  who  took  <an  interest  in  his  progress  and  success 
one  who  was  at  all  times  ready  and  willing  to  instructi  direct  and  en- 
courage him  by  words  and  by  example. 

In  his  intercourse  with  young  men  there  was  a  sincerity  aa  well  as 
freedom  of  manner,  which  made  the  approach  to  him  for  counsel  and 
instruction  easy. 

The  deep  interest  which  he  took  in  the  subject  of  a  more  thorongh 
education  of  young  lawyers  manifested  itself  of  late  years  in  his  en- 
couragement of  our  law  schools.  When  his  engagements  would  per* 
mit)  he  was  always  willing  to  give  an  hour's  instruction  in  the  lecture 
room,  and,  cheered  by  the  success  of  the  Columbia  College  School^ 
he  has  during  the  past  year  taken  an  active  part  in  tlie  organization 
of  the  law  school  attached  to  the  Unirersity,  and  proposed,  during  the 
present  winter,  to  aid  it  by  delivering  a  course  of  lectures  on  criminal 
law. 

Those  who  have  met  him  in  consultation  have  been  struck  with  tlie 
readiness  with  which  he  referred  to  cases,  and  particularly  to  those  ia 
Johnson  and  Gowen's  Reports.  He  used  to  suggest  to  young  men  in 
his  office,  as  an  excellent  mode  of  study,  in  connection  with  the  text 
books,  a  careful  reading  of  the  reports,  giving  aa  a  reason  that  the 
student  there  found  the  principles  he  had  studied  in  the  text-books 
applied  to  facts  in  great  variety.  He  had  pursued  this  course,  and 
while  a  clerk  and  attorney  had  read  all  of  Johnson's  and  nearly  all  of 
Cowen*s  Reports,  beginning  with  the  latest  volume,  and  reading  in  the 
teverse  order. 

Tliat  thorough  preparation  for  every  trial  and  argument, «which  was 
so  marked  in  him,  he  sought  to  impress  upon  his  students  as  being 
absolutely  necessary  for  success.  When  he  desired  a  student  to  ex- 
amine a  question,  he  required  him  to  collect  and  analyze  all  the  learn- 
ing the  books  afforded  upon  the  subject  By  always  pursuing  this 
course  himself,  he  had  become  a  very  learned  lawyer. 

In  his  office  life,  and  with  his  8tiident%  he  never  ftiled  to  maifltai^ 
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the  character  of  a  christian  gentleman.  Always  consistent  to  the  re» 
ligiotts  principles  he  professed  at  an  earlj  age,  his  dailj  life  *^  was  a 
bright  and  shining  light" 

What  better  example  can  be  presented  to  stimulate  and  encourage 
young  men  ? 

BEHABKS  OF  JAMES  T.  BBADT,  ESQ. 

Mr.  President  and  Gentlemen  of  the  Bar :  I  feel  proud  of  having 
been  assigned  to  the  position  which  I  occupy  at  this  moment  I  am 
glad — although  the  duty  seems  a  very  solemn  one,  inasmuch  as  our 
friend,  obedient  to  the  great  demands  of  nature,  has  passed  forever 
away  from  men  ^  that  I  am  permitted  to  speak  a  few  unstudied  words 
about  a  gentleman  between  whom  and  myself  there  never  existed  re- 
lations so  close  and  intimate  as  those  which,  happily  for  them,  existed 
between  the  gentleman  who  preceded  me  and  the  deceased.  It  seems 
singular  to  me,  when  I  reflect,  that,  although  I  have  been  many  years 
connected  with  this  profession,  I  do  not,  at  this  moment,  remember  a 
single  instance  in  which  I  was  associated  professionally  with  Mr. 
Notes,  and  I  feel,  therefore,  that  I  am  incapable  of  expressing  any 
just  opinion  in  regard  to  his  actual  merit — for  no  accurate  observer, 
who  has  ever  been  amongst  lawyers,  can  have  failed  to  discover  that 
you  can  never  truly  estimate  tlie  genius,  talent,  acquirements,  skill  or 
prowess  of  a  lawyer  merely  from  being  his  opponent  It  is  required, 
in  order  to  perfect  your  judgment  in  that  respect,  that  you  should 
have  been  associated  with  him,  employed  in  laboring  upon  the  same 
material,  to  see  how  readily  his  perception  fastens  upon  the  salient 
points  suitable  to  his  own  side,  and  deducts  those  of  the  other  which 
it  may  be  necessary  to  assail  The  lawyer,  unlike  the  members  of 
any  other  profession,  never  can  be  contented  to  rest  satisfied  with  his 
own  views  of  any  subject  which  he  investigates,  and  he  can  never 
deal  justly  with  that  subject  unless  he  has  ever  present  before  him  an 
intellect  which  he  is  willing  to  acknowledge  to  be  equal  to  his  own, 
and  contemplates  it  engaged  in  searching  the  other  side  with  tact  and 
perseverance  for  points  which  may  operate  against  him,  and  which 
he  must  encounter.  Therefore,  I  am  right  in  saying  that,  not  having 
been  a  co-laborer  with  him,  never  having  known  with  what  rapidity 
and  perseverance  he  used  the  resources  which  the  intellectual  employ 
in  the  investigation  of  juridical  questions,  I  must  be  content  to  ex- 
press what  I  have  learned  from  being  his  opponent,  and  his  opponent 
on  some  occasions  when  it  happened,  as  it  always  will  happen,  that 
even  a  gentleman  so  cautious  and  well  bred  and  refined  in  feeling  as 
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Mr.  Notes  will  b«  betrayed  into  those  exhibitions  6f  emotion  and 
feeling  and  heat  which  attend  the  progress  of  every  lawyer,  however 
cautious^  in  the  various  struggles  of  our  professional  existence.  No 
one  could  be  employed  against  Mr.  Notes  without  discovering  that 
his  perspective  faculties  were  very  rapid  in  operation ;  that  his  reas* 
oning  powers  were  good^  that  he  was  skillful  in  attack  and  adroit  in 
defbnse  |  that  he  persevered  to  the  last ;  that  he  never  abandoned  » 
position  while  it  seemed  at  all  tenable ;  and  perhaps  one  of  his  great 
errors,  or  great  merits,  as  the  Bar  may  decide  for  themselves,  was 
that,  driven  from  one  position  to  another,  he  would  take  refuge  at 
last  even  in  sophism  rather  than  acknowledge  himself  defeated.  I 
have  said  that  he  was  skillful  in  attack ;  he  was  also  powerful  I 
think  we  might  apply  to  him  the  remark  made  by  the  great  Webster 
in  reference  to  Jeremiah  Mason,  that  **  his  satire  was  cool  and  vitrt* 
olio" -^  not  often  employed :  I  do  not  know  that  it  ever  was  without  jus* 
tification — but  never  that  an  ingenious  adversary  would  not  admit 
that  it  was  a  thing  to  feel  and  not  easy  to  forgeti  My  friends  have 
mentioned  that  he  was  district  attorney  at  an  early  period  of  his  life, 
and  they  have  alluded  to  the  fact  that  he  lacked  what  is  considered  a 
great  endowment  of  youth,  a  collegiate  education.  Certainly,  that  is 
a  great  deprivation  in  entenng  upon  professional  life,  but  he  seems  to 
have  been  favored  with  a  capacity  to  educate  himself,  atid  to  have  ex* 
ercised  it  to  the  fullest  point  with  the  most  untiring  industry.  He 
must  have  devoted  no  little  time  to  the  careful  study  of  the  criminal 
law  ;  for  certainly  it  was  a  branch  of  practice  for  which  he  seemed  to 
have  no  regard,  and  in  connection  with  which  he  permitted  himself 
but  seldom  to  be  employed ;  and  yet  I  may  be  excused  for  reminding 
the  profession  that,  in  a  certain  case  which  at  the  time  excited  a  lit* 
tie  public  attention,  from  the  fact  that  it  involved  important  juridical 
questions — the  Huntington  trial — Mr.  Notes  was  associated  with 
my  friend  Oaket  Hall,  district  attorney,  against  me.  I  had  heard 
all  the  great  district  attorneys,  from  the  time  I  was  sixteen  years  of 
age,  including  the  brilliant  Hoffman,  and  the  great  student^  the  pro- 
found lawyer,  the  excellent  and  venerable  gentleman,  my  friend,  Mr. 
Maxwell,  by  whose  presence  we  are  now  honored ;  and  I  feel  myself 
justified  in  saying  tha(  for  skill,  discretion,  calmness,  judgment  and 
the  powerful  presentation  of  his  case  to  the  jury  at  the  close,  the  eflfort 
of  Mr.  Noyes  on  that  occasion  was  amongst  the  very  ablest,  in  my 
judgment,  to  which  I  had  ever  listened.  And  I  believe  that  to  his 
dosbg  effort  in  that  case  may  justly  be  attributed  the  conoluaion 
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which  was  reached,  and  which  seemed,  at  the  time,  to  satisfy  everf 
one  bixt  myself. 

Mr.  Notes,  I  know,  from  intimate  association  in  the  halcyon  pe» 
riods  of  my  professional  life,  was  a  gentleman  of  exquisite  literary  taste. 
We  had  the  good  fortune  to  live  during  that  period  of  our  profe«sioc 
in  this  state,  when  suspicion  never,  so  far  as  I  know,  attached  itself 
even  for  a  single  instant  to  the  character  of  the  judiciary.  We  had 
the  good  fortune  to  live,  too,  at  a  time  when  some  of  the  most  bril* 
liant  advocates  that  this  state  has  ever  produced  were  in  the  full  exer* 
cise  of  their  professional  employments.  We  lived,  too,  during  that 
period  when  the  old  supreme  court  of  this  state  drew  together,  at  its 
regular  sessions,  all  gentlemen,  young,  middle  aged  and  old,  who  were 
deemed  worthy  of  being  retained  to  appear  in  that  most  respectable 
and  most  respected  tribunal  I  call  those  halcyon  days,  because  gen* 
Uemen  from  every  part  of  the  state,  from  the  necessity  of  their  pro* 
fessional  engagements,  met  there  three  or  four  times  a  year,  and  had 
an  opportunity  to  interchange  feelings,  hopes,  wishes,  and  make  com* 
parisons,  in  reference  to  their  professional  hfe,  and,  to  express  it  all  in 
•ne  wKKd,  to  indulge  in  fraternal  association.  Thus  I  was  enabled  to 
oonverse  with  him  when  we  were  traveling  to  attend  court  at  Boch« 
ester,  or  Utica,  or  Albany,  on  various  subjects ;  and  I  remember  a 
favorite  quotation  of  his,  and  how  true  at  the  time  it  seemed : 
"  Life  is  the  rose's  hope,  while  yet  unblown." 

Beautiful  and  sad  in  its  significance!  We  can  imagme,  looking 
through  the  medium  of  poetry,  how  in  its  very  inception  the  bud 
looks  forward  to  the  glad  moment  when  the  sunlight  shall  flash  upon 
its  brilliant  tints,  and  all  the  senses  of  the  beings  for  whose  gratifica- 
tion it  seems  to  have  been  designed  should  be  moved  in  its  presence; 
and  yet,  beautiful  as  that  flower  may  be,  it  must,  in  the  established  oi> 
der  of  nature,  fall  and  perish.  I  believe  that  we  had  a  just  estimate 
of  the  uncertainty  of  life.  I  suppose  we  knew  what  all  of  us  ought  to 
feci,  that  at  the  instant  we  begin  to  live  we  also  begin  to  die.  I 
heard  from  the  lips  of  the  reverend  gentleman  in  the  church  where  his 
remains  were  carried  the  other  day,  that,  with  the  sincere  spirit  of  the 
true  christian,  he  had  prepared  himself  for  the  other  world,  which  none 
should  fail  to  hold  in  contemplation,  especially  in  view  of  the  sudden- 
ness with  which  death  laid  its  hand  upon  our  departed  brother. 

ADDRESS   OF   CHARLES  O'CONOR,    ESQ. 

Mr«  President  and  brethren  of  the  bar :  — Those  who  have  contend* 
ed  in  the  forum  with  our  departed  brother  can  best  testify  to  his  very 


great  capacity  for  the  post  of  an  advocate  in  the  courts  of  justice —  his 
great  natural  capacity,  because  endowed  witli  the  strong  sense  of  jus- 
tice and  conscience  that  stimulated  him  to  the  sacrifice  of  self  and  life's 
enjoyments,  to  the  fullest  measure  that  necessity  might  require,  for 
the  purpose  of  performing  to  perfection  and  to  its  utmost  fullness  the 
duty  of  the  advocate.  This  temper  made  him  a  laborious  students- 
made  him  apparently  an  ambitious  lawyer ;  but^  in  truth,  his  character 
is  better  described  by  the  single  term,  the  faithful  and  the  skillful  ad* 
Tocate.  His  labors  were  not  directed  to  making  a  great  name,  but  to 
accomplish  the  great  duty  of  failing  never  in  his  undertakings  on  be* 
half  of  those  whom  he  considered  applicants  at  the  tribunals  of  justice^ 
in  the  enforcement  and  the  establishment  of  their  rights.  Mr.  Norica 
is  thus  spoken  of  by  those  who  had  occasion  to  contend  with  him,  and 
had  thence  the  best  opportunity  of  judging  his  character  and  appre* 
ciating  his  abilities.  But  those  who  associated  with  him  as  friendly 
champions  in  professional  pursuits  —  who  had  the  pleasure  of  enjojing 
his  society  in  social  intercourse,  and  who  enjoyed  the  measureless  ad* 
vantages  (I  mean  those  outside  of  our  profession)  of  having  him  for  a 
daily  adviser  in  the  concerns  of  life,  that  might  become  the  subjects 
of  judicial  employment,  and  who  had  him  for  their  champion  in  their 
hour  of  trial  —  can  speak  of  him  in  other  terms.  They  speak  of  him 
in  language  that,  perhaps,  indicates  more  consideration  for  self  than  for 
him,  but  which  forms  the  highest  eulogy  that  can  be  pronounced* 
They  speak  of  him  as  a  friend  whose  loss  is  to  them  irreparable,  and, 
for  the  time,  appears  impossible  to  be  supplied — who  joined  in  com- 
mending his  high  qualities,  whose  words  have  been  heard  expressive 
of  their  sentiments  amidst  this  multitude,  who  mourn  his  loss.  It 
might  probably  be  well,  and  but  for  a  single  circumstance  would  be 
my  course ;  but,  standing  here,  silently  acquiescing  in  the  ample  and 
sufficient  expression  of  grief  and  of  admiration  that  this  meeting  has 
heard,  a  single  circumstance  impels  me  to  a  somewhat  different  course, 
and  leads  me  to  utter  a  few  sentences,  in  concurrence  with  what  has 
been  already  so  ably  and  so  eloquently  expressed.  It  has  been  my 
fortune  to  be  associated  with  Mr.  Notes,  and  to  meet  him,  I  may  say, 
in  all  attitudes  and  in  all  capacities.  I  had  the  pleasure  of  associating 
with  him  and  with  his  respected  family.  I  have  contended  against 
liim  full  many  a  time  and  ofl,  in  all  the  ardor  and  excitement  so  usual 
in  courts  of  justice,  and  where  advocates  warmly  espousing  their  re- 
spective sides,  and  convinced  for  the  moment  each  that  he  was  rigbt^ 
strike  without  fear,  favor  or  affection,  endeavoring  always  to  remem 
ber  justice.    I  say  I  have  been  iff  contact  with  him  in  most  all  capa 
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cities.  I  hare  contended  itgainst  him  forensically  very  often.  I  baTe 
been  associated  with  him  in  some  of  the  most  interesting  and  import 
tant  causes  which  have  occupied  his  attention  and  mine,  and  engaged 
our  affections  and  our  interests  for  long  years  of  our  respective  lives;. 
Perhaps  it  might  not  be  amiss,  in  connection  with  the  single  topie 
which  I  mean  to  present  as  the  point  of  my  remarks,  to  say  that  ex- 
cept as  being  natives  of  the  same  state,  except  as  being  members  of 
the  same  honorable  profession,  we  might  be  said  to  have  stood  in  % 
position  of  remarkable  antagonism  during  the  long  period  of  our  asso- 
ciation —  a  period  covering  very  nearly  all  the  active  life  of  each  of 
us.  We  were  of  opposite  descent  and  race;  we  differed,  it  may  be 
said,  in  blood;  we  differed  in  creed;  we  differed  in  political  opinions; 
we  differed  in  those  great  moral  questions  connected  with  the  social 
order,  which  are  supposed  to  underlie  much  of  the  difEculties  and  contro- 
versies which  have  existed  in  this  country.  And  gentlemen,  I  may 
be  permitted  to  say,  that  the  difference  was  as  deep,  and  as  earnest^ 
and  as  distinct  as  it  was  sincere;  yet,  holding  these  relations,  permit 
me  to  say  that,  ardent  and  enthusiastic  and  earnest  as  Mr.  NoTsa 
was,  and  as  I  am  willing  to  avow  myself  generally  to  be  when  en- 
gaged in  any  conflict,  in  the  long  period  of  our  association,  never  once, 
under  any  measure  of  excitement,  however  great,  did  Mr.  NoTESy 
when  contending  with'  me,  depart  even  for  an  instant,  or  in  the  slight- 
est degree,  froAi  a  course  of  the  strictest  courtesy,  and  the  utmost  per- 
sonal kindness.  Though  thus  antagonistic  in  almost  all  things  that 
might  tend  to  create  adverse  feelings,  Mr.  Notes  proved  himself,  and 
I  found  him  by  this  most  cogent  proof,  to  be  a  thorough  christian  and 
a  thorough  gentleman.  We  have  never  met  without  a  smile ;  we 
never  parted  without  a  cordial  greeting.  Peace  to  his  ashes.  He 
was  an  honor  to  the  name  of  a  christian  and  a  gentleman ;  he  is  a 
loss  to  tlie  profession  and  the  country. 

REMARKS   OF   HON.  WM.    M.    EVARTS. 

In  assenting,  Mr.  President,  to  the  wishes  of  the  committee  which 
assigned  me  a  participation  in  the  proceedings  of  this  meeting,  I  had 
felt  that  I  could  neither  take  towards  Mr.  Notes  the  position  of 
those  elder  members  of  the  profession  who  had  been  long  and  inti- 
mately associated  with  him  upon  equal  grounds,  nor  yet  could  I  take 
upon  myself  any  longer  the  attitude  of  a  representative  of  the  younger 
bar.  I  feel,  too,  now,  that  there  is  no  circumstance  of  his  life,  no 
feature  of  his  character,  no  trait  of  his  professional  career  that  has 
not  been  accurately  and  yet  a|^laudinglj  presented  to  our  considera- 
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lian.  Yet  I  may  venture  to  give,  in  a  few  words,  some  estimate,  and  the 
means  of  that  estimate,  that  I  have  formed  of  Mr.  Notes'  conduct  and 
character  in  the  profession.  I  can  hardly  remember,  however,  when  I 
first  became  acquainted  with  him,  eitlier  personally  or  in  purely  profes* 
eional  intercourse  When  I  came  here  as  a  student  he  was  already  estab- 
lished in  a  lucrative  and  prosperous  business,  which  he  pursued  till  the 
time  of  his  death ;  and,  as  it  came  to  my  fortune,  by  some  successful  steps, 
to  be  raised  in  the  competitions  of  the  bar,  I  then  met  him,  first  as  an  an* 
tagonist^  afterwards  as  an  associate  in  causes.  With  all  his  general 
professional  record  (and  the  memory  of  all  of  us  would  probably  as* 
sign  to  him  as  his  principal  service  at  the  bar — as  tiie  most  conspic* 
nous  departments  of  the  profession  in  which  he  showed  himself —  that 
of  aT)  equity  lawyer^  or  of  an  advocate  for  questions  at  bar,  yet,)  wo 
all  know  that,  in  almost  all  the  diversities  of  jury  trials,  involving  the 
vast  interests  of  this  great  community,  he  bore  an  elevated  and 
almost,  perhaps,  an  equally  distinguished  part  as  in  the  preparation  and 
argument  of  equity  causes ;  and  I  think  that  every  one  agrees  that, 
whether  observed  with  no  interest  in  the  case,  or  on  either  side  in  the 
contest  —  whether  connected  with  him  or  against  him  —  there  never 
was  a  case,  of  all  these  diverse  characters,  into  which  he  did  not  bring 
great  service,  and  in  which  he  did  not  gain  even  additional  credit  to 
that  which  he  had  enjoyed  before. 

Now,  it  has  been  said  and  truly  said,  Mr.  Notes'  hfe  was  one  of 
labor  and  care  and  attention,  and  that  a  good  part  of  his  distinctions 
and  successes  sprung  from  this ;  and  Mr.  President,  in  our  profession, 
nay  in  all  the  useful  careers  of  life,  this  is  wholly  true.  God  haa 
given  nothing  to  mortals  in  this  life,  of  much  value,  without  great 
labor. 

Among  the  many  great  cases  in  which  Mr.  Notes  was  employed,  it 
fell  to  my  fortune  to  be  couoemed  in  three  —  once  as  his  associate 
throughout  the  long  police  law  litigations,  once  opposed  to  him  in  the 
New  Haven  rail  road  cases,  and  again  in  the  Rose  will  case.  I  do 
not  think  that  our  bar  ever  presented  so  singular  a  scene  as  the  trial 
of  the  New  Haven  rail  road  cases,  in  which,  speaking  almost  literally, 
Mr.  Notes  was  on  one  side  and  all  the  rest  of  ns  on  the  other.  It  was  » 
wonderful  trial  of  a  man's  resources  and  of  his  temper,  for,  when  any 
one  of  us  was  exhausted  on  our  side,  there  was  always  a  fresh  hand  to 
take  it  up  for  us;  but  he  was  the  constant  com  batter  of  all  of  us  in 
succession,  and  stood  —  as  in  some  of  the  ancient  conflicts  of  physical 
force  —  Uke  Hercules  defending  abridge  with  his  single  arm  against  a 
host  of  adversaries.     In  the  Boee  will  case,  he  brought  to  bie  side  tho 
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calmination  of  great  researches  and  valuable  ideas  that  he  had  collect- 
ed in  the  doctrine  of  charitable  uses.  Under  our  statutory  and  con 
stitutional  laws,  there  was  nothing  he  had  not  considered,  and  nothing 
that  he  did  not  know  that  was  practically  and  substantially  valuable 
in  the  doctrine  of  charitable  uses.  In  the  police  litigations,  from  the 
first  excitement  until  the  final  conclusion  of  the  litigation  that  deter- 
mined the  title  of  the  policemen,  Mr.  Notes  was  constant  in  the 
service  that  he  rendered  to  the  side  he  had  espoused,  and  perhaps 
more  than  any  professional  association  which  I  enjoyed  with  him,  I 
got  the  opportunity  to  see  what  he  brought  to  his  friends,  and  what 
aid  or  help  he  could  give  to  or  receive  from  h\^  associates 

In  all  relations  of  life  it  has  been  my  fortune  to  be  on  the  same 
aide,  as  we  say,  with  Mr.  Notes.  Though  he  was  not  a  native  of 
New  England,  yet  he  valued  the  privilege  of  membership  with  the 
New  England  society,  which  was  confined,  by  its  rules,  to  the  son  of 
a  New  England  parent.  He  early  sought  that  association,  he  faith- 
fully adhered  to  it,  and  there  was  one  admirable  trait  of  Mr.  Notes' 
character,  which  perhaps  but  few  knew  of,  and  I  should  not  have 
known  still,  but  for  my  observing  him  in  the  counsels  of  that  soci- 
ety, but  which  there  attracted  my  attention.  For  a  good  while  it  had 
been  desired  that  he  should  take  the  presidency  of  the  society,  but  he 
had  declined,  upon  his  own  suggestion  that  he  thought  it  better  that 
ft  native  of  New  England  should  be  at  its  head,  •—  though  he  contin- 
ued in  a  post  of  service  in  the  society,  which  he  maintained  during  the  * 
whole  period,  I  believe,  of  my  connection  with  the  offices  of  that 
society,  and  that  was  the  post  upon  its  charity  committee.  He  exer- 
cised steadily  and  faithfully,  amid  all  the  labors  of  his  profession,  the 
constant,  sometimes  tedious,  sometimes  annoying  supervision  of  al- 
moners of  that  charity.  And  always,  at  all  the  conferences  con- 
nected with  the  business  of  the  society,  his  cheerful  interest^  his 
constant  perseverance  in  this  department  of  duty,  was  conspicuous  and 
admirable. 

I  may  be  permitted  to  say  that  there  was  something  touching  in 
his  relations  to  this  society,  connected  with  his  life  and  his  death.  He, 
as  I  have  said,  declined  the  presidency  of  the  society,  and  it  happened 
that  the  great  misfortune  of  his  life  —  the  death  of  his  son  —  occurred 
some  years  ago,  upon  the  anniversary  of  the  society  —  the  22d  De- 
cember. We  were  constantly  desirous  that  he  should  attend  our 
meetings  and  participate  in  its  enjoyment,  and  give  tlie  grace  and 
honor  of  his  presence  and  his  speech  to  the  occasion.  But  he  had, 
without  any  obtrusion  of  his  grief,  steadily  declined,  saybg  that  that 
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itLj  waa  not  a  distj  of  J07  for  him.  It  was  with  great  satisfaction  that 
I  heard,  on  the  day  before  the  last  anniversary,  that  he  had  consent 
ed  to  assume  its  presidency,  and  that  he  was  willing  to  be  present  at 
its  feast.  I  heard —  for  I  was  not  present  —  that  on  tlint  occasion  he 
made  a  speech  so  animated,  so  eloquent,  so  altogether  admirable  as  to 
attract  the  attention  of  every  hearer,  as  showing  that  he  had  the  full 
force  of  his  mind,  of  his  genius,  and  of  his  affections ;  and  the  next 
morning,  scarcely  eight  hours  after,  he  lay  with  eye  wholly  dim,  «aA 
his  natural  force  wholly  abated ;  his  right  hand  had  forgotten  its  cun* 
ning,  and  his  tongue  had  cleaved  to  the  roof  of  his  mouth. 

Mr.  President,  it  is  said  that  in  our  4ives  we  do  not  pay  the  just 
iheaaure  of  regard  and  esteem  and  attention  to  one  another  that  would 
be  right  and  proper ;  that  we  do  not  accord  what  is  our  due  one  to  an* 
other,  imtil 

"  The  sacred  dust  of  death  is  «hed 
Upon  each  dear  and  reverend  head, 
Nor  love  the  living  as  we  love  the  dead." 

This  is  true ;  and  sometimes  it  is  added  that  there  is  something  of 
flattery,  or  at  least  of  exaggeration,  in  these  our  views  of  the  dead. 
I  am  not  sure  of  this,  Mr.  President.  I  am  not  sure  that  the  cross 
lights  and  the  varying  shadows  give  us  so  just  an  estimate  of  one  an- 
other as  the  severe  and  serene  twilight,  after  the  sun  has  set  and  be- 
fore  the  night  of  oblivion  has  swallowed  us  up.  I  believe  there  is 
more  truth,  as  there  is  more  affection,  in  these  views  and  feelings  that 
we  express  and  experience  for  the  dead. 

Charles  P.  Kirkland,  Esq.  followed  with  appropriate  remarks. 
After  which  the  resolutions  were  unanimously  adopted. 

Samuel  E.  Lyon,  Esq.  moved  that  a  copy  of  the  resolutions  be 
presented  to  the  family  of  the  deceased,  and  that  the  proceedings  of 
the  meeting  be  submitted  to  the  court  of  appeals  for  entry  on  its  min- 
utes at  the  January  term. 

The  motion  was  adopted. 


At  the  opening'of  the  Court  of  Appeals,  at  Albany,  on  the  10th  day 
of  January,  1865,  Hon.  B.  W.  Bonnet,  of  New  York,  rose  and  ad* 
dressed  the  court  as  followi : 
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"  May  it  please  the  Court :  Since  the  last  term  of  this  court  the 
death  of  one  has  occurred,  well  known  to  all  its  members  and  to  the 
bar  of  this  state.  In  the  sudden  decease  of  William  Curtis  Notes, 
the  profession  has  sustained  a  loss,  great  and  irreparable.  With  the 
intention  of  doing  such  honor  to  his  memory  as  was  justly  due,  the 
members  of  the  bar  of  the  city  of  New  York  held  a  meeting  very  re- 
cently which  was  largely  attended,  and;  after  passing  resolutions-  ex- 
pressive of  their  esteem  and  regard  for  the  deceased,  and  of  sorrow 
at  his  loss,  also  resolved  that  their  resolutions  be  presented  to  thia 
court.  In  accordance  with  that  resolution  I  now  present  and  read 
these  proceedings." 

The  above  proceedings  having  been  read  by  Judge  Bonnet,  h^ 
moved  that  they  be  entered  on  the  minutes  of  the  court. 

Hon.  George  F.  Comstock  rose  and  said : 

'^  May  it  please  the  Court :  I  take  a  pleasure,  mingled  with  the 
sadness  due  to  the  occasion,  in  rising  to  second  the  motion  which  has 
been  made,  that  the  proceedings  of  the  New  York  Bar  be  entered 
on  the  minutes  of  this  Court 

Our  deceased  friend  and  brother  was  one  of  the  most  honored  prac- 
titioners at  this  bar.  It  is  here  that  the  highest  and  best  efforts  of 
his  professional  life  were  put  forth.  It  is  here  that  his  most  valuable 
triumphs  were  achieved,  and  it  is  here  that  his  ripe  learning,  his  varied 
accomplishments  as  an  advocate,  not  less  than  his  excellence  and 
worth  as  a  private  citizen  and  christian  gentleman,  should  receive  the 
commemoration  which  they  so  well  deserve. 

Among  the  recollections  of  his  professional  career,  which  press  upon 
me  at  this  moment,  there  is  one  which  is  peculiarly  suitable  to  be 
mentioned  here.  Probably  the  most  difficult  and  important  legal  con- 
troversy in  which  he  was  ever  engaged,  was  the  celebrated  "  million 
and  half  million  trust"  cases.  Indeed,  a  controversy  more  important 
in  the  stake  involved  and  the  principles  concerned  has  rarely  arisen 
in  this  country.  Mr.  Notes,  I  think,  was  in  charge  of  Uie  cases  from 
their  origin.  After  being  litigated  for  many  years  in  the  subordinate 
courts,  they  were  brought  to  this  court  for  final  adjudication,  now 
precisely  eight  years  ago,  and  occupied  its  exclusive  attention  for 
nearly  thirty  days.  It  happened  to  me,  in  another  situation,  to  be 
present  and  to  listen  to  that  discussion,  and  I  remember  it  as  the 
highest  intellectual  satisfaction  which  I  ever  enjoyed.  Those  of  your  - 
honors  then  on  the  bench,  I  think,  will  agree  with  me  that  this  ball 
never  witnessed  an  equal  display  of  forensic  power.    Oa  one  side 
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were  the  consummate  learning,  the  massive  logic,  and  the  keen  dis- 
crimination of  the  ex-jurists  Bronson  and  Beabdsley — men  who 
had  adorned  the  bench  of  this  state.  "With  them  was  Nicholas 
Hill,  whose  powers  of  argument  were  rarely,  if  ever,  overmatched. 

Opposed  to  these  great  antagonists  were  O'Conob,  Butler  and 
Kent.  With  them  was  our  distinguished  friend,  whose  sudden  de- 
parUire  from  the  scene  of  his  earthly  labors  and  triumphs  we  now 
deplore.  Of  him  it  is  but  the  simple  truth  to  say  that  he  was,  if  not 
primus  inter  pares,  at  least  the  worthy  and  equal  associate  antagonist 
of  the  eminent  men  whom  I  have  named. 

How  fleeting  and  transitory  are  earthly  excellence  and  greatness  I 
Of  all  that  noble  array  of  talent  and  learning,  only  one  survives  -^ 
the  rest  have  gone  to  their  kindred  dust.  They  have  sunk -to  .that 
slumber  which  will  know  no  waking  until  the  nioniing  of  the  resur- 
rection, when  they  and  all  of  us  shall  be  summoned  by  the  trumpet 
of  the  archangel  to  a  higher  bar,  where  perfect  justice,  let  us  hope, 
will  be  blended  with  mercy  through  tlie  Redeemer  of  mankind. 

I  have  known  Mr.  Noyes  during  nearly  the  whole  of  my  profes* 
sional  life.  He  had  the  discriminating  mind,  the  patient  industry  and 
untiring  devotion  to  the  interests  committed  to  his  charge,  which  are 
better  than  the  highest  gift  of  mere  genius.  "With  those  qualities  he 
rose  to  the  first  rank,  and  practiced  in  the  highest  walks  of  his  pro- 
fession, and  has  left  behind  him  a  bright  example  as  worthy  of  emula^ 
tion,  and  it  is  encouraging  to  all  those  who  commence  tlie  struggle  for 
honorable  fame. 

Althougli  I  knew  him  long  and  well,  others,  doubtless,  enjoyed  more 
intimate  relations  with  him.  During  the  last  three  years  of  his  life 
we  were  associated  in  causes  of  diflSculty  and  importance,  and  no  one 
can  be  more  impressed  than  I  am  with  the  loss  which  our  profession 
and  society  have  sustained  by  his  death.  His  eminence  as  a  severe 
and  able  lawyer  was  softened  by  the  uniform  cotirtesy  and  amenity 
of  his  manner,  and  illuminated  by  the  radiance  of  his  private  and  do- 
mestic virtues. 

Viewing,  as  we  did,  from  different  stand  points,  the  great  social 
and  political  questions  which  agitate  the  public  mind  in  this  country, 
and  are  ever  shaking  our  pillars  of  government  and  society,  I  cheer- 
fully accorded  to  him  all  the  sincerity  and  earnestness  of  intelligent 
conviction.  He  himself  was  far  too  cultivated,  too  wise  and  just  to 
be  intolerant  toward  the  like  convictions  of  other  men.  It  is  among 
the  highest  satisfaotions  permitted  to  me  to  believe  that  I  enjoyed  his 
friendship  as  I  gave  to  him  unrestrainedly  my  own." 
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Chief  Judge  Denio  said : 

"  When  the  judges  who  sat  on  the  bench  of  this  court  the  last  yeai 
met  in  consultatiun  last  month,  and  heard  of  the  sudden  death  of  Mr. 
NoYES,  they  felt  not  only  that  one  of  the  great  lights  of  the  law  had 
been  extinguished,  but  that  each  one  of  them  had  lost  a  personal 
friend.  I  am  authorized  to  sny  that  those  who  took  their  seats  here 
at  the  Commencement  of  the  present  year,  fully  sympathize  in  the  sor- 
row universally  felt  for  our  great  loss.  For  myself,  the  blow  was  pe- 
culiarly afflicting. 

I  had  known  Mr.  Notes  longer  than  any  member  of  the  bar  or  the 
bench,  and  had  known  him  intimately  and  well.  More  than  forty 
years  ago  we  were  successively  students  with  Hexbt  R  Storrb,  a 
person  of  great  genius  and  one  of  the  most  brilliant  lawyers  of  his 
time,  but  whose  name,  alas,  (such  is  the  transitory  value  of  profes- 
sional renown,)  is  almost  effaced  from  the  memory  of  the  younger 
members  of  the  bar.  As  I  left  Mr.  Storks*  office,  on  my  admisssion 
to  the  bar,  Mr.  Noyes  succeeded  me,  and  my  first  professional  part- 
ner, on  his  admission  to  the  bar,  became  his.  When  I  removed  to 
Utica,  he  also  came  there  and  practiced  law  for  some  time  in  that 
city,  and  then,  twenty-five  or  thirty  years  ago,  he  left  Utica  for  the 
city  of  New  York. 

It  is  most  gratifying  to  be  able  to  say  that  during  that  long  period 
of  time  our  relations  have  been  intimate  and  confidential,  and  that  no 
single  shade  of  difference,  or  even  coldness,  has  ever  intervened. 

The  loss,  therefore,  was  a  peculiarly  afflictive  one  to  me,  and  it  is 
deeply  lamented,  both  upon  personal  and  public  grounds. 

When  a  great  man  is  taken  away  from  us,  we  are  apt  to 
inquire  as  to  the  predominating  characteristics  of  his  mind.  Of 
Mr.  Noyes  it  may  be  said  that,  although  gifted  with  talents  of  a  very 
high  order,  he  had  none  of  the  irregularities  and  eccentricities  of 
genius.  There  was  a  remarkable  harmony  in  his  intellectual  powers^ 
and  in  his  habits  of  thought  and  conduct 

His  intellectual  efforts  were  not  fitful  and  intermittent,  but  steady 
and  persistent,  and  he  gave  to  every  thing  its  proper  place  —  profes- 
sional efforts,  domestic  duties,  attention  to  his  friends  and  devotion  to 
bis  duties  as  a  citizen — none  were  in  excess ;  all  were  illustrative  of 
the  remarkable  harmony  of  his  life  and  character,  and  showed  that  if 
he  did  not  possess  an  exalted  imagination,  or  the  qualities  which  are 
supposed  to  define  a  man  of  genius,  he  yet  possessed,  in  great  perfec- 
tion, those  perhaps  more  useful  qualities  which  lead  to  eminence  in  a 
learned  profession. 
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He  had  a  remarkable  tenacious  memory.  Propablj  he  never  read  a 
case  or  examined  a  subject  without  retaining  such  a  recollection  of  it  as 
would  enable  him  to  call  up  and  apply  it  when  he  subsequently  bad 
occasion  for  its  use.  But  without  going  further,  I  need  but  say,  that 
bora  and  bred  in  the  country,  he  went  to  the  metropolis  without  family 
connections  or  any  adventitious  aid,  he  successfully  encountered  the 
immense  competition  which  he  necesarily  met,  and  very  soon  took  his 
place  in  the  front  rank  of  the  profession. 

In  our  profession  eminence  is  the  result  of  labor  and  ability,  and  is 
not  attained  by  accident  or  the  caprice  of  fortune.  It  is  enough  to 
Bay  of  him  that  in  a  strange  city  he  reached  an  eminence  and  achieved 
a  renown  which  few  have  attained. 

The  only  remark  which  could  be  made  of  Mr.  Notes,  which  was 
not  altogether  laudatory,  was,  that  he  persisted  in  his  arduous  labors 
to  the  detriment  of  his  health ;  and  it  was  a  matter  of  concern  to  his 
friends,  that  having  acquired  a  large  competency  as  the  reward  of  his 
professional  life,  and  as  great  a  measure  of  fame  as  falls  to  the  lot  of 
the  most  favored,  he  should  not  have  taken  the  repose  to  which 
he  was  so  justly  entitled.  He  probably  felt  the  noble  sentiment  of  Sir 
Fbancis  Bacon,  "  that  the  duties  of  life  are  more  than  life,"  and  so 
belabored  on,  not  feeling  authorized  to  abandon  the  work  cast  upou 
him  by  the  solicitude  of  his  clients ;  and  it  is  enough  to  say  he  con- 
scientiously pursued  the  cause  of  duty  and  usefulness  until  it  pleased 
God  to  call  him  from  us. 

In  a  time  like  this,  we  dwell  with  peculiar  satisfaction  upon  his 
christian  character,  which  was  exemplary  in  the  highest  degree.  In 
the  midst  of  his  most  active  life  he  never  forgot  his  dependence  upon 
the  great  Author  of  liis  being.  He  has  left  not  only  a  great  name  in 
his  cherished  profession,  but  what  is  better,  the  repute  of  an  honest 
and  a  conscientious  christian  man. 

The  clerk  will  enter  the  proceedings  of  the  New  York  bar  in  his 
mbutes." 
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ACCOUNT. 

1.  0.  owed  J.  A.  upon  an  accoiiEiit, 
and  gave  his  note  for  a  -^rT  m  jtf 
promising  to  pay  the  balance  ^vi^^ti| 
a  specified  time.  J.  A .  s ubst*  p  um  1 1  ]  y 
transferred  the  whole .-faf^^^iu  lo- 
gether  iiith  the  note,  to  tl^^'  plitir^- 
tiff;  by  parol.  Held  that  the  de ]  i  v<^^ 
ry  and  acceptance  of  thecnote  were 
some  eridence  of  the  demaiMi,  suffi- 
cient to  make  the  transfer  gooS^as 
between  the  parties,  allhongh  the 
consideration  amounted  to  fifty  dol- 
lars.   Armstrong  t.  Cusltnef/^        840 

2.  Bnt  that  it  would  not  be  assumed, 
without  proof,  that  the  considera- 
tion amounted  to  that  sum.  ib 

8.  Since  the  code  of  procedure,  the 
assignee,  in  such  a  case,  has  his 
election  to  sue  in  his  own  name, 
upon  the  note,  or  upon  the  original 
indebtedness.  And  when  he  sues 
upon  the  original  demand,  it  is  suf- 
ficient for  him  to  produce  and  sur- 
render the  note  upon  the  trial,      ib 

i.  Where,  howerer,  there  is  a  transfer 
of  the  note  without  a  contempora- 
neous transfer  of  the  account  for 
which  the  note  is  given,  the  ac- 
count, U  iemu,  is  extinguished,     ib 


,  S^  COBPOBATION,  4. 


ACTION. 

1.  Where  several  legatees,  entitled  to 
H  turn  of  money  bequMithcd  to 


them  in  equal  shares,  join  in  a  pow- 
er of  attorney  to  another,  author- 
izing him  to  collect  for  them  their 
respective  legacies,  each  legate* 
may  maintain  an  action  in  sever- 
alty, against  the  attorney,  to  re- 

'^'^cover  the  amount  of  his    legacy. 

,    ^ower  V.  Hathaway ^  214 

2.  Such  an  action  is  maintainable 
without  -iiny  previous  demand.      %b 

8.  A^suit  in  equity  against  supervi- 
sors of  a  county,  to  restrain  them 
by  a  perpetual  injunction  from  im- 
^  posing  a  tax  which  will  be  a  lien 

.  upon  the  plaintiffs'  lands,  and  a 
cloud  upon  the  title  thereto,  can 
not  be  sustained  upon  the  ground 
that  it  will  prevent  a  multiplicity 
of  suits,  where  it  does  not  appear 
that  any  one  has  sued  the  plain- 
tiff's, or  threatened  to  sue  them  in 
respect  to  such  taiL  Magee  v.  CM- 
Ur,  289 

4.  In  such  case,  if  the  proceedings  to 
levy  and  impose  the  tax  are  illegal 
and  invalid  upon  the  face  of  Uie 
record,  a  single  action  at  the  suit 
of  the  people,  upon  a  common  law 
certiorari,  after  the  proceedings  of 
the  supervisors  to  levy  such  tax 
are  completed,  will  bring  up  the 
whole  proceedings  for  review,  when 
they  can  be  reversed,  or  set  aside 
and  quashed.  The  persons  whose 
lands  are  subject  to  the  tax  can  also 
defend  themselves,  in  a  suit  at  law 
against  them,  and  the  proceedings 
will  not  constitute  an  apparent 
cloud  upon  their  title.  tl 

6.  Nor  is  it  a  ground  for  equitable  in- 
tarference  that  the  prooeedia|;a  0 


676 


INDEX. 


impose  the  tax  are,  or  appear  to  be, 
fair  and  valid  upon  their  face,  and 
that  extrinsic  facts  are  necessary  to 
be  proved  in  order  to  establish  the 
invalidity  of  bonds  issued  by  the 
supervisors  in  pursuance  of  the 
resolution  for  the  levying  of  the 
tax,  which  can  not  be  brought  be- 
fore the  court  on  a  writ  of  certio- 
rari, ib 

t.  The  maker  of  a  promissory  note 
paid  flOO  thereon,  to  the  payee, 
who  omitted  to  indorse  or  give 
credit  therefor,  but  saed  the  maker 
and  surety,  and  recovered  Judg- 
ment for  the  full  amount  of  the 
note,  the  suit  not  being  defended, 
and  issued  an  execution  thereon ; 
whereupon  the  surety  paid  the 
judgment,  and  taking  &n  assign- 
ment of  the  principal's  claim, 
brought  an  action  to  recover  back 
the  payment  of  flOO.  Held  the  ac- 
tion would  not  lie.    Bintk  T.  Wood^ 

315 

7.  The  law  will  not  uphold  the  faith 
and  trnst  that  allow  a  man  when 
sued  upon  a  note,  to  lie  by  and 
rest  upon  the  belief  that  the  plain- 
tirrwill  not  do  what  he  has  notified 
the  defendant,  in  the  summons  and 
complaint  he  will  do — viz.  take 
judgment  for  the  whole  amount  of 
the  note,  without  crediting  a  pre- 
vious payment — and  then  bring  an 
action  to  recover  back  a  part  of  the 
Judgment  recovered,  on  the  ground 
that  his  just  confidence  has  been 
betrayed.  ib 

8.  Where  one  leases  premises  to  an- 
other, covenanting  to  keep  the 
buildings  in  repair,  and  in  conse- 
quence of  his  neglecting  to  repair 
the  same,  a  shed  falls,  drawing 
down  with  it  a  building  of  an  ad- 

'     joining  proprietor,  and  injuring  the 

'property  of  the  latter  therein,  an 

action  will  lie  against  the  lessor,  to 

recover  the  damages,     Benton  v. 

Suarez,  408 

9.  When  a  county  is  to  be  sued,  the 
action  must  be  against  the  board 
of  supervisors,  and  not  against  the 
individual  members.  Maaee  y.  Cut- 
ler, 289 

Se$  Itccovvrt  8. 

AORBBMBHT,  8. 

BAXKg  AMD  BaKKXVO,  1. 


Lasdlobd  AMD  Tesabt. 

Malicious  Pbobbcutiost. 

Municipal  Cobpobatioxb,  1. 

Parties,  1,  2. 

Rbperebs. 

Sheriff,  4. 

Taxes  and  AssBBSKBirTS,  7. 


ADMINISTRATION. 

No  guardian  of  an  infant  who  Untd  m 
reiiduary  or  tpeeifle  legatee^  is  entitled 
to  letters  of  administration  with 
the  will  annexed,  in  preference  to 
the  widow  of  the  testator.  Cbutt 
V.  Mattiee,  417 


AFFIDAVIT. 
S4$  Inbolybnt  Dbbtobb. 

SUMMART  PBOCBBDnat,  dtc. 


AGENT. 
8m  Bbokbb. 

pRtBCIPAL  ABD  AaBSTT. 


AGREEMENT. 

1.  The  plaintiff  and  defendaDts  en- 
tered into  a  written  agreement  by 
which  the  former  agre«l,  for  a  cer- 
tain sum  to  be  paid  him  by  the  lat* 
ter,  to  do  all  the  carpenter's  work 
upon  a  school  house  to  be  erected, 
and  to  furnish  and  use  all  the  re- 
quisite materials ;  and  that  be 
woold  commence  sa)^!  work,  and 
would  '*  proceed  therewith,  without 
delay,  and  in  such  a  manner  as  not 
to  delay  the  contractor  for  the  ma- 
son work."  IlOd  that  this  latter 
covenant  raised  an  implied  obliga- 
tion on  the  part  of  the  defendants 
to  have  the  building  in  readiness 
for  the  plaintiff  to  perform  the  con- 
dition. Attamon  T.  Th$  Jftfyor,  fe, 
of  Albany  y  88 

2.  Hdd,  also,  that  this  was  a  rantoal 
covenant,  of  both  the  parties;  on 
the  part  of  the  plaintiff  that  he 
would  commence  and  proceed  at 
onoe,  and  on  the  part  defendants 
that  they  would  be  ready  to  allow 
him  to  do  so.  tl 

8.  And  that  the  plaintiff  having  sos^ 
/Milled  diuaage  bji:  neasoaof  tU  4*- 
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fondants*  deltiy  In  hiivlnsr  the  build- 
ing ready  for  him  to  do  the  work 
stipulated,  he  could  maintin  an  ac- 
tion to  recOTer  the  amount.         ib 

4.  SHd,  further,  that  the  plaintiff  did 
not  waive  the  defendants*  breach 
of  the  contract,  by  going  on,  with- 
out complaint  or  objection,  and 
completing  the  work.  That  lie  had 
a  right  to  proceed  with  it,  after  the 
breach,  and  compel  the  defendants 
to  pay  the  increased  expenses  in- 
curred by  reason  of  the  delay,      ib 

A.  And  that  an  action  to  recoTer  such 
Increased  expenses  might  be  main- 
tained upon  a  quantmt  hmtuU,  in- 
dependent of  the  contract.  ib 

6.  Sdd,  also,  that  the  plaintiff  haying 
been  delayed  in  the  performance  of 
his  contract  by  the  act  or  omission 
of  the  defendants,  until  wages  were 
higher,  and  the  prices  of  materials 
increased,  he  was  entitled  to  recov- 
er the  additional  amount  he  was 
obliged  to  expend,  in  completing 
his  GODtract.  ib 

7.  Contracts  were  entered  into  be- 
tween the  plaintiff  and  defendants, 
dated  respectively  October  17,  and 
October  26,  1861.  by  the  tint  of 
which  the  plaintiff  agreed  to  deliver 
to  the  defendants  1000  tons  of  hay 
at  $10  per  ton,  and  by  the  second 
he  agreed  to  deliver  from  800  to 

•  600  tons  at  $11  per  ton.  The  hay 
.  was  to  be  delivered  at  Albany,  and 
to  be  good,  merchantable,  shipping 
^&yi  )n  good  order,  in  bales  averag- 
ing 800  pounds.  Hay  was  deliver- 
ed to,  and  accepted  by,  the  defend- 
ants* agent  at  Albany  upon  these 
contracts.  The  defendants  insisted 
that  a  considerable  portion  of  the 
hay  so  delivered  was  not  of  the 
quality 'provided  for  by  the  con- 
tracts. Held  that  the  question  as  to 
what  was  included  in  or  excluded 
from  the  terms  employed  in  the 
contracts  was  open  to  evidence  for 
the  purpose  of  showing  what  was 
intended  by  the  use  of  the  terms 
employed.    Fitch  v.  Carpenter,      40 

8.  ffdd,  also,  that  there  being  a  ques- 
tion of  fact  involved,  whether  the 
hay  delivered  was  of  the  quality 
which  the  contracts  called  for,  in  re- 
gard to  which  there  was  a  conflict 
In  the  evidence,  and- which  qnesUim 


had  been  decided  by  the  referee, 
his  decision  was  final.  ib 

0.  Held,  further,  that  the  plaintiff 
having  delivered  the  hay,  at  Al- 
bany, according  to  the  conditiona 
of  the  contracts,  and  the  defend* 
ants  having  accepted  it  with  a 
knowledge  of  a  deficiency  in  the 
weight  of  the  bales,  and  without 
objection,  at  the  time,  they  had 
waived  a  right  to  urge  that  the  hay 
did  not  conform  to  the  contracts, 
and  to  claim  a  deduction  from  the 
price  on  that  account.  tl 

10.  And  that  it  was  competent  to 
show  that  the  defendants  had 
waived  the  provision  in  the  con- 
tracts, requiring  the  bales  to  aver- 
age 800  pounds  each.  ib 

11.  "Where  a  contrUct  is  made  for  the 
sale  and  delivery  of  two  different 
parcels  of  goods,  to  arrive  in  differ- 
ent ships,  at  different  periods  of 
time,  each  portion  of  the  contract 
is  complete  in  itself,  without  refer- 
ence   to  the  other.    Swift  v.  Op» 

.    ^ke,  274 

12.  Though  the  parties  may,  by.  ex- 
press terms,  make  such  a  contract, 
not  only  one  and  the  same  but  also 

.  indivisible,  yet  if  nothing  of  the 
kind  appears,  showing  that  the 
time  of  payment  is  to  be  deferred 
until  the  delivery  of  all  tlie  goods, 
it  will  not  be  assumed  that  the  t.wo 
distinct  parts  of  the  contract  were 

.  intended  to  be  dependent  on  eactt 
other.  The  implication  muat  be 
plain  and  unmistakable,  to  Justify 
such  a  conclusion.  •  lb 

18.  Whether  such  a  transaction  be 
deemed  one  and  the  same  contract, 
and  yet  divisible,  or  whether  it  be 
deemed  two  distinct  and  separate 
contracts,  the  delivery  of  a  portipn 
of  the  goods  will  take  the  claim  for 
the  value  of  that  portion  out  of  the 
statute  of  frauds.  ih 

14.  In  the  one  case^  it  will  amount  to  a 
part  performance,  and  in  the  other 
to  an  entire  performance  of  the 
contracts,  the  acceptance  of  a  por- 
tion of  the  goods  being  a  waiver  of 
the  whole.  ib 

15.  It  is  well  settled  that  an  agree- 
ment by  a  creditor  with  a  third 
person  ta  accept  lew   tbin  hit 
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demuid  in  satiafaction  of  it,  la  TaUd 
and  may  be  enforced.  Babtoek  r, 
JHU,  bll 

16.  The  plaintiff,  while  in  the  employ 
of  the  defendant,  and  working  up- 
on his  farm  at  a  specified  sam  per 
month,  including  his  board,  mar- 
ried the  daughter  of  the  defendant, 
who  was  then    residing   with  her 

r  'father,  as  a  member  of  bis  family. 
She  continued  to  reside  with,  and 
render  services  for,  her  father,  be- 
ing his  principal  housekeeper  ;  and 
he  furnished  her  and,  her  two  child- 
ren —  issues  of  tlie  marriage  —  with 
food  and  clothing;  without  any 
agreement  or  understanding,  or  ac- 
counts kept,  touching  the  services 
of  the  daughter  and  the  food  and 
clothing  of  herself  and  children. 
And  the  plaintiff  continued  to  work 
for  the  defendant,  and  to  board  in 
•bie  bouse.  HOd  that  the  circum- 
iitancee  did  not  justify  the  implica- 
tion of  a  promise  by  the  defendant 
to  pay  for  the  services  of  his  daugh- 
ter, and  a  promise  by  the  plaintiff  to 
pay  for  the  board  and  clothing  of 
bis  wife  and  children.  Omffer  v. 
Van  Aemwn,  602 

Yl.  That  the  claims  touching  the  wife 
.  and  children  should  be  considered 
together ;  and  that  the  plaintiff  was 
not  entitled  to  any  thing  for  the 
services  of  his  wife,  nor  was  the 
defendant  entitled  to  anything  for 
the  food  and  clothing  of  the  wife 
and  children.  ib 

18.  Hddy'alf,  that  the  parties  having 
agreed,  in  March,  1852,  for  the  ser- 
Tloes  of  the  •  plaintiff  for  eight 
months,  at  $12  a  month,  and  he 
•  having  continued  to  labor  for  the 
defendant  until  March,  1860,  with- 
out any  other  agreement  being 
»  made  as  to  the  amount  of  bis  com- 
pensation, a  promise  by  the  defend- 
ant to  pay  what  the  plaintiff's  ser- 
vices, after  the  expiration  of  the 
eight  months,  were  reasonably 
worth,  might  be  implied.  ih 

39.  And  that  the  relation  between 
the  plaintiff  and  defendant  was 
not  such  as  to  negative  the  pre- 
sumption that  compensation  was 
expected  and  intended,  by  both 
parties.  ib 

20.  But  the  statute  of  limitations  ap- 
plied to  all  wages  that  became  due 
(o  tilt  piamtiff  BMra  thM  six  years 


prior  to  tfte 
action. 


Set  Drbtos  asd  GsBatroB^l  to  6. 

MORTQAOB,  5. 

MuiriCIPAL  CoRPOftATIOVB,  6,  6. 

PARTtfERSBIP,  1. 

Spbcific  PsBPoaxAircB. 


APPEAL. 

1.  The  erroneous  dismissal  of  a  rait 
by  a  Justice  of  the  peace,  against 
the  remonstrance  of  the  plaintiff 
puts  an  end  to  it,  as  effectually  at 
though  it  was  dismissed  upon  4he 
plaintiff's  motion.  LordY.  Mrm- 
der,  887 

2.  An  appeal  from  the  Judgment  of 
dismissal  will  not  restose  the  ac- 
tion, so  as  to  allow  the  plaintiff  to 
interpose  its  pendency  as  a  bar  to 
a  suit  stibsequently  commenced  by 
the  defendant  to  recover  a  demand 
which  he  was  required  to  avail  him- 
self of  as  a  set-off  against  the  de- 
mand of  the  pUkintitf  before  the 
Justice.  tl 

8.  Where,  however,  the  comity  court, 
upon  a  reversal  of  the  Judgment, 
may  award  a  new  trial,  either  before 
the  justice  or  in  the  county  court, 
the  suit,  it  9eem$,  is  not  determined 
pending  an  appeal  to  the  county 
court,  as  to  any  matter  in  issue,  or 
which  is  required  to  be  put  In  issue 
in  such  action.  H 

See  Costs. 

HlGHWATB. 


ABREST. 

1.  In  an  action  for  a  willful  and  wrong- 
ful ii^jury  to  the  plaintiffs  property, 
and  for  wrongfully  and  willfully 
depriving  her  of  the  use  of  certain 
parts  thereof,  the  defendant  is  liable 
to  be  arrested  and  imprisoned  upon 
execution.    Niver  v.  Xirtr^         411 

2.  The  extent  of  the  right  of  a  citizen 
to  arrest  another  is  when  a  felony 
has  been  committed  in  his  pres- 
ence.   Trak  v.  Payne^  589 

S!mObi>bbb  of  thb  Was   Depaxt- 
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en 


S$$    CsBTTOftABf,  7,  8. 

Natk»sa&  Bavxs,  6  to  10. 


ABSIQNMENT. 
For  the   benefit   of   orediton.— Sw 

DiBTOB  AVB    CbBDITOB,    6  tO  11. 

Wbit  OF  Pbobibitiov,  4, 5. 

501^  Attobxet. 
Bbt  ovf. 


ASSIGNOR  AND  ASSIGNEE. 
teAcoovBT,  8. 

ATTACHMENT. 

jipmmi  I^rcp^rtp, 

1.  To  Tender  a  Misare  of  property 
«nder  prooeee  effiMtoutl,  It  roost  be 
Beeompa&ied  by  ponenion.  The 
sberiflT  nmst  not  only  leixe,  bat  he 
most  take  the  property  attsehed 

•  into  his  cnstody.  In  case  of  neg- 
lect to  perform  his  daty  in  this  re- 
spect»  the-  sheriff  is  subjected  to 
personal  responsibility.  S$iiUh  t. 
Onir,  187 

2.  Upon  an  attachment  being  issned 
against  one  or  more  members  of  a 
firm,  Uie  sheriff'  mtist  proceed  to 

•  serve  it  upon  tlie  interest  of  the  de* 
fondants  in  the  attachment  in  prop- 
erty owned  by  them  Jointly  with 
others,  in  the  same  manner  that  he 
is  reqoired  to  do  under  an  execu- 
tion, ib 

8.  Inasmuch  as  the  law  requires  the 
sheriff,  upon  an  atUchment,  to  take 
the  property  into  his  custody,  the 
spirit  of  section  207,  sub.  4,  of  the 
code  must  be  considered  to  forbid 
the  use  of  the  provisional  remedy 
for  the  claim  and  delivery  of  per- 
sonal property  in  such  a  case,  not- 
withstanding the  attachment  upon 

•  which  the  property  was  taken  was 
not  against  the  pUuntifSf  literally, 

'    but  only  against  wne  of  them,       ib 

At  d  ProwitiotuU  Semedy, 

4.  An  attachment  can  not  issue  as  a 

prorisional  remedy,  under  section 

227  of  the  code,  in  an  action  of 

trespass  for  takinf  and  carrying 


away  personal  property,  the  eWm 
being  for  damages  not  ascertained, 
but  to  be  assessed  by  a  Jury.  Skqf» 
fer  ▼.  Mmoh,  601 

8te  Bhbbiff,  8,  4, 6, 6. 


ATTORNEY. 

1.  An  assignment  made  by  a  pBVly  to 
his  attorney,  of  a  verdict  and  the 
Judgment  to  be  entered  upon  it,  to 
pay  the  attorney  for  his  services 
and  disbursements  in  the  action,  is 
upon  a  good  and  valid  considera- 
tion«    Maeke^w.Maeki^,  68 

2.  After  a  verdict  for  the  plaintiff,  in 
an  action  for  a  personal  tort,  but 
before  Judgment,  the  plaintiff  as- 
signed the  verdict,  together  with 
the  Judgment  to  be  entered  upon 
it,  to  his  attorney,  in  payneat  for 
his  services  ana  disbursements: 
JSr«M,  that  the  iMsignment  had  the 
effect  to  transfer  tJbe  Verdict,  and 
the  Judgment  when  entered,  to  the 
assignee;  and  that  the  fatter  had 
not  only  a  prior  but  a  superior 
equity  to  that  of  the  defendant 
claiming  a  right  to  set  off  a  Judg- 
ment previously  rscofered  against 
the  assignor.  tl 

Ssi  Aonov,  It 


B 

BANKS  AND  BANKING. 

1.  On  the  1st  of  June,  1857,  the  phdm 
tiff  had  in  deposit  in  the  bank  of 
which  the  defendant  was  the  prasi* 
dent,  the  sum  of  18000  in  cash. 
The  bank  also,  at  the  same  time, 
had  in  deposit  and  for  collection,  in 
behalf  of  the  plaintiff,  a  note  for 
12000,  made  by  G.,  the  cashier.  On 
that  day  the  plaintiff,  being  then 
at  the  west,  wrote  to  G.  enclosing 
his  check  on  the  bank  for  82000, 
for  which  he  desired  G.  to  remit  to 
him  two  drafts  on  New  York,  for 
81000  each.  He  also  requested  G. 
to  forward  to  B.  at  La  Crosse,  three 
drafts,  in  all  amounting  to  82000, 
and  kpply  the  same  on  his  (G.'s) 
note  then  held  by  the  bank  and 
past  due.  The  two  81000  drallt 
were  sent  to  the  plaintiff,  aocord- 
ifigly,  Bud  OB  tlie  284  of  Jwob,  €k 
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transmitted,  by  mail,  to  B.  the 
three  drafts,  amounting  to  $2000. 

'  G.,  however,  instead  of  applying 
the  12000  upon  the  note  made  by 
him,  charged  that  sum  to  the  ac- 
oonnt  of  the  plainliflT,  on  the  books 
of  the  bank,  notwithstanding  he 
(G.)  had  to  his  credit,  in  the  Imnk, 
a  sum  sufficient  to  make  good  the 
amount  of  the  drafts.    And  he  did 

'  this  with  the  knowledge  of  the 
president,  who  was  aware  of  the 
plaintiff's  instructions,  and  cogni- 
zant'of  all  the  facts.  The  plaintiff 
was  not  informed  by  G.  that  the 
amount  of  the  di'afts  sent  to  B.  had 
been  charged  to  the  plaintiff's  ac- 
count, but  received  and  parted 
with  the  drafts  as  so  much  money 
paid  upon  G.'s  note ;  and  when  he 
learned  that  his  instructions  had 
been  violated,  he  repudiated  the 
transaction,  and  demanded  the 
12000  from  the  bank.  Held,,  that 
an  action  would  lie,  by  the  plain- 
tiff, to  recover  from  the  bank  the 
12000  so  charged  to  his  account 
by  G.    Reynoldt  v.  Kenyon^  585 

2.  SMt  alao,  that  the  plaintiff  having 
received  the  money,  or  its  equiva- 

.  lent,  without  any  sospiciou  that  it 
was  not  a  lawful  appropriation  of 
funds  belonging  to  G.,  or  which  he 
bad  applied  with  the  fall  knowledge 
and  approbation  of  the  bank,  if  G. 
obtained  such  funds  improperly 
and  by  an  act  which,  as  between 
him  and  the  bank,  could  be  es- 
teemed and  treated  as  fraudulent, 
the  loss  should  fall  upon  the  party 
who  had  put  G.  in  a  position  to 
perpetrate  a  fraud,  and  constituted 
nim  the  apparent    owner  of    the 

'  money.  ib 

S.  Ileld,  further,  that  G.  being  the 
financial  officer  of  the  bank,  clothed 
with  power,  as  to  outside  parties, 
to  draw  drafts  and  to  appropriate 
its  fUnds,  In  all  matters  falling 
'  within  the  apparent  scope  of  his 
authority,  his  principal  was  bound 
by  his  acts  within  that  limit,  as  to 
all  persons  dealing  with  him  in 
good  faith.  ib 

4.  Such  persons  are  not  bound  to  in- 
quire into  facts  aliunde ;  the  appa- 
rent authority  is  the  real  authority. 

ib 
%  Katiovai.-  Paaks. 


BILLS  OP  BXCHANGS. 

1.  The  payee  of  a  draft,  being  in  pos- 
session oi  it,  is  presumed  to  hold  it 
for  his  own  use  and  benefit,  and 
the  draft  imports  a  debt  due  from 
the  drawees  to  the  drawers,  which 
is  assismed  to  the  payee.  TKe  Tro" 
derU  Bank  of  Boehetter  t.  Bradtur^ 

879 

2.  The  plaintiff,  being  the  holder  of 
nine  drafts,  amounting  in  the  ag- 
gregate to  $21,000,  which  it  had 
previously  discounted,  and  which 
were  near  matnrity,  L..  the  drawer 
of  some  of  them  and  the  indorser 
of  others,  transferred  to  the  plain- 
tiff, as  collateral  security  for  the 
payment  of  said  nine  drafts,  a  draft 
on  L.,  S.  db  Co.,  for  |17,000,  made 
by  B.  &b  Co.,  payable  subsequently 
to  the  maturity  of  each  of  the  nine 
drafts,  to  the  order  of,  and  indorsed 
by  L.  The  plantiff,  in  considera- 
tion of  such  transfer,  expressly 
agreed  that  it  would  not  sue  the 
drawer  or  drawees,  upon  either  of 
said  nine  drafts  until  the  maturity 
of  the  draft  of  B.  &  Co.  thus  trans- 
ferred. Held'  that  this  agreement 
for  forbearance  as  to  the  nine  drafts, 
was  a  valuable  consideration,  with- 
in the  meaning  of  the  rule  protect- 
ing the  holders  of  negotiable  paper ; 
and  that  the  plaintiff  was  to  be  re- 
garded as  a  holder  for  value,  to  the 
full  amount  of  the  draft  of  B.  4& 
Co.  t» 

See  Holder. 

Partnbksbtp,  2. 
Pbinoipal  avd  StrsBTY,  2. 


BOARD  OF  SUPBRVISORa 

1.  At  a  meeting  of  the  board  of  su- 
pervisors of  the  county  of  L.,  on 
the  8d  day  of  August,  1864,  a  reso- 
lution was  adopted  in  pursuance  of 
chapter  8  of  the  laws  of  1864,  au- 
thorizing the  levying  of  a  tax  to 
pay  bounties  to  volunteers,  by 
which  the  county  treasurer  was  au- 
thorized to  issue  the  bonds  of  the 
county  to  the  several  supervisors, 
to  pay  bounties  to  recruits  that 
should  be  mustered  into  (he  service 
of  the  United  States  to  the  credit 
of  the  respective  towns,  nnder  the" 
president's  call  of  July  18,  18Q4, 
for  500,000  men.  By  another  reso- 
lution of- said  board,  passed  en<he 
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8d  of  September,  1864,  each  town 
in  the  county  was  authorized  to  in- 
crease its  bounties  to  ^1,000,  and 
the  treasurer  was  empowered  to 
issue  bonds  to  the  reepectiye  su- 
penrisors  at  the  increased  rate.  On 
the  16th  of  September,  1864,  a 
draft  was  made  to  All  the  quota  of 
the  town  of  Q.  under  the  said  call, 
amounting  to  twenty-nine  men, 
which  produced  nineteen  men,  who, 
after  inspection,  were  accepted  on 
such  quota.  On  the  2dd  day  of 
the  same  month  a  special  town 
meeting  was  held,  in  said  town  of 
G.,  at  which  it  was  resolved  to  pay 
a  bounty  not  exceeding  $1000,  and 
that  the  same  be  assessed  and  col- 
lected from  the  taxable  property 
of  said  town.  Subsequently,  the 
supervisor  of  said  town  denuinded 
and  received  from  the  county 
treasurer  twenty-nine  bonds  for 
$1000  each,  which  were  negotiated 
by  him  and  the  avails  used  for  the 
purpose  of  procuring  substitutes 
for  the  persons  so  drafted  from  that 
town.  Heid  that  the  supervisor  of 
the  town  of  G.  was  duly  empowered 
to  receive  fk'om  the  county  treas- 
urer the  bonds  of  the  county,  and 
to  apply  such  bonds,  or  the  pro- 
ceeds thereof,  in  T>&ying  bounties 
to  volunteers  to  fill  the  quota  of 
the  town ;  and  that  the  draft, 
which  took  place  on  the  16th  of 
September,  did  not  render  such  use 
or  appropriation  of  the  bonds  or 
the  proceeds  thereof  unlawful  by 
filling  the  quota  of  the  town,  so 
that  no  volunteers  opuld  thereafter 
be  legally  called  for  or  required 
from  said  town.    Mag^  v.  Cutler, 

239 
2.  Seidj  alto,  that  in  respect  to  the 
manner  in  which  the  supervisor  of 
G.  procured  volunteers  to  fill  the 
quota  of  that  town,  the  spirit  and 
intent  of  the  statute,  and  of  the 
resolutions  of  the  board  of  supervi- 
visors  and  of  the  town  meeting, 
were  fkilfllled  and  complied  with,  ib 

8.  One  who  freely  enlists  in  the  place 
of  another,  and  liecomes  his  substi- 
tute of  his  own  free  will  and  ac- 
cord, is  a  volunteer,  within  the 
spirit  and  intent  of  the  statute,    ib 

See  AcTioJT,  8,  4,  5. 
Certiorari,  2. 

COUITTT. 

ConvTT  BoVDBr 


BONA  FIDS  PURCHASBB. 

See  Fraud,  6. 

BOND. 

1.  Abond,  for  the  payment  of  money, 
was  executed  by  several  persons  at 
the  same  time,  as  sureties,  upon 
the  representation  that  another 
person,  D.  would  sign  it  as  a  co- 
surety, and  with  the  understanding 
that  B.  one  of  the  obligors,  was  to 
take  the  bond,  but  was  not  to 
deliver  or  use  it  until  after  it 
was  signed  by  D.  It  appeared 
that  some  of  the  obligors  would 
not  have  signed  the  bond,  except 
on  this  condition,  and  that  they 
did  not  otherwise  authorize  its  de- 
livery. B.  delivered  the  bond  to  the 
obligee  without  having  procured 
the  signature  of  D.  thereto.  Held, 
that  there  was  no  valid  delivery  of 
the  bond ;  that  it  was  incomplete, 
and  the  transaction  was  not  con- 
summated ;  and  that  the  condition 
oh  which  the  instrument  was  exe- 
cuted not  having  been  performed, 
the  obligors  were  not  liable.  The 
Feople  V.  hoetwick,  0 

2.  Seid,  also,  that  this  was  not  a  case 
where  the  rule  that  when  one  of 
two  innocent  parties  must  snflbr, 
he  who  has  employed  the  agent, 
and  enabled  him  to  commit  a  fktiud, 
should  be  the  loser,  rather  than  a 
stranger,  was  applicable ;  the  plain- 
tiffs occupying  the  position  of 
one  taking  a  security  to  which  the 
party  giving  it  bad  no  title.  ih 

8.  That  if  the  rule  of  principal  and 
agent  applied,  then  the  obligors 
would  only  be  liable  for  such 
acts  as  they  authorized.  And  the 
power  given  being  conditional,  and 
the  condition  on  which  its  exercise 
depended  not  having  occurred, 
and  the  delivery  being  entirely  un- 
authorized, the  principals  were  not 
bound.  President  of  the  Troy  City 
I      Banle  v.  Bowman,  689 

4.  A  bond  is  not  void  for  uncertain- 
ty, if  it  can  be  made  certain  by 
extrinsic  &ct8.  ib 

5.  A  bond,  conditioned  for  the  pay- 
ment of  a  specified  sum,  or  so 
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mneh  of  nid  waxa  m  ahall  ranain 
uDpaid  on  certain  notos  indorsed 
by  ihe  obligors  and  held  by  the 
obligees,  after  ihe  application  to 
the  payment  thereof  of  all  net 
moneys  received  from  the  makers, 
or  the  collaterals  acoompanyiug 
the  same,  is  not  void  for  uncer- 
tainty, ih 

Ste  ConrTT, 


BBOKEE. 

A  broker  or  agent  who  nndertakes  to 
sell  property  for  another  for  a  cer- 
tain commission  when  he  finds  a 
purchaser  willing  to  purchase  at 
the  price,  has  earned  and  can  re- 
cover his  commission,  though  the 
sale  was  never  completed,  if  the 
failure  to  complete  the  same  was  in 
consequence  of  a  defect  of  the  title, 
and  without  any  fault  of  the  broker 
or  agent.    Ihtjf  v.  Miller,  629 


BROOKLYN,  (CITY  OF.) 

1.  For  the  purpose  of  ascertaining 
whether  particular  property  is  sit- 
uated within  the  city  of  Brooklyn^ 
the  line  of  low  water,  as  the 
water  flows  in  the  £ast  riv- 
er after  the  land  is  reclaimed 
from  the  river  or  by  the  erec- 
tion of  wharves  and  piers  and  the 
filling  in  from  the  shore  for  that 
purpose,  is  to  be  deemed  the  divid- 
ing line  between  the  cities  of  New 
York  and  Brooklyn.  Zuk$  v.  The 
City  of  BrooMyn,  54 

2.  The  jurisdiction  of  the  city  of 
Brooklyn  must  from  necessity  fol- 
low with  the  shore  as  it  advances 
into  the  river  or  bay,  whether  the 
accretion  proceeds  from  alluvion 
or   artificial   deposits   and    erec- 


tions. 


ib 


8.  Piers  and  buildings  which  are  tax- 
ed by  the  city  of  Brooklyn,  must,  in 
an  action  against  the  city,  to  recov- 
or  the  value  thereof  on  their  being 
destroyed  in  consequence  of  a  mob 
or  riot,  be  regarded  as  within  the 
corporate  limits  and  boundaries  of 
Brooklyn.  ih 


CASES  OVEBRULED  OB 
APPROVED. 

1.  The  decision  in  Brindeerhcof  r. 
TMp9,  (24  Barh.  100.)  reaffirmed 
and  held  to  be  decisive  and  con* 
trolling.    Br%nekerho6f  v.  Fhdpt^  4G9 

2.  The  case  of  Brook^  r.  Sattford,  (15 
Ahb,  Fr.  Bfp.  842,)  overruled. 
Mackey  v.  Maekey,  58 

8.  Smith  V.  WeeU^  (26  Barh,  468,)  over- 
ruled.   BrineH  v.  Wood,  815 

4.  The  decision  in  QtU  ▼.  Himtm,  (8 
Mib.  Fr,  Bep.  1,)  approved.  Smith 
V.  Orwtr,  187 

5.  The  decision  in  Marsh  v.  Patter, 
(80  Barb.  506,)  approfed.  Meeper 
V.  Hopper,  292 


CEBTIORAIlL 

1.  The  office  of  a  writ  of  certiorari  is 
to  bring  up,  for  review  in  the  supe- 
rior court,  the  record  of  an  inferior 
court,  or  of  a  tribunal  ezerdting 
Judicial  functions.  It  is  not  the 
office  of  the  writ  to  bring  up  the 
proceedings  of  any  other  bodies  or 
classes  of  public  officers.  The  Peo- 
ple, ex  rd,  Diekiewm,  v.  The  Bemri 
ef  Sypervieere  of  Xirt'jystow   OMmty, 

282 

2.  A  board  of  supervisors,  in  passing 
resolutions  to  provide  for  raising 
money  upon  the  credit  of  thdr 
county,  for  the  use  of  said  county, 
or  upon  the  credit  of  any  town 
thereof,  for  the  use  of  such  town, 
for  the  purpose  of  paying  bounties 
to  volunteers  into  the  military  or 
naval  service  of  the  Ignited  States, 
under  the  authority  given  by  the 
act  of  February  8,  1864,  (Laufo,  eh, 
8,)  are  not  acting  iji  a  judicial,  but 
in  a  purely  legislative  capacity,    ik 

3.  The  supreme  court  can  peither  af- 
firm nor  reverse,  or  set  aside,  mere 
initiatory  resolutions,  of  that  char- 
acter, or  make  any  order  in  respect 
to  them,  upon  certiorari.  tl 
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i.  A  resolnUon  passed  at  a  town 
meeting,  proriding  for  the  raising 
of  money  on  the  credit  of  the  town, 
to  pay  bonnties  to  yolunteers,  is 
not  a  judicial  act,  and  can  not  be 
alfimied,  or  reversed  or  set  aside, 
on  certiorari.  ib 

5.  A  certiorari  will  not  lie  to  bring  up 
the  incipient  resolutions  or  pro- 
ceedings upon  which  a  tax  may  ul- 
timately be  based,  before  any  tax 
is  laid,  or  an/  final  abjudication  or 
determination  is  liad  upon  the  mat- 
ter, ib 

6.  Inasmuch  as  a  certiorari  goes  to 
review  a  Judicial  act — a  consum- 
mated judicial  decision — a  proper 
return  to  such  writ  will  bring  up, 
as  a  part  of  the  record,  whatever 
entered  into,  or  was  necessarily 
passed  upon,  in  the  decision  of  the 
question  sought  to  be  reviewed. 
Magee  v.  Cutler^  239 

7.  A  certiorari,  to  review  an  assess- 
ment made  by  the  commissioners 
of  taxes  and  assessments  of  the 
city  and  county  of  New  York,  will 
not  lie  after  the  assessment  roll  has 
been  delivered  by  the  commission* 
ers  to  the  board  of  supervisors,  and 
the  tax  has  been  collected.  The 
FeopUt  ex  ret.  The  MetrcpoHtoH  Bank, 
v.  Com're  of  Taxes,  494 

8.  After  the  assessment  roll  has  been 
delivered  to  the  supeiTisors,  the 
commissioners  have  no  longer  any 
control  over  the  asseesment,  and 
can  not  correct  or  reduce  it.         ib 

9.  A'  certiorari  will  not  be  allowed, 
for  the  purpose  of  enabling  a  party, 
by  procuring  a  reversal  of  the  pro- 
ceedings of  the  commissioners  of 
taxes,  to  recover  back,  by  action, 
money  paid  by  him  for  taxes.       ib 

See  Taxes  avd  Asbbssmbittb,  6. 


CHARGE  TO  JUBY. 
See  Pbactice,  4,  6. 


CHATTEL  MORTaAGE. 

Where  a  mortgage  of  chattels  con- 
Ulna  a  power  to  the  mortgagee  Id 


case  of  defkult  in  payasent,  to  take 
the  property  and  "  to  «0tf  the  same,*' 
and  apply  the  avails  in  payment  of 
the  debt,  and  in  case  he  shall  at  any 
time  deem  himself  unsafe,  that  he 
may  take  possession  of  the  property 
and  *'  sell  the  same  at  publie  or  pri- 
ifotshtiie,"  previous  to  the  day  of 
payment,  the  mortgagee  may,  in 
case  of  default  of  payment  at  the 
day,  sell  the  property  at  private 
sale,  without  notice  to  the  mort- 
gagor ;  and  if  such  sale  is  fair  and 
bonaJUUy  the  right  of  the  mortgagor 
to  redeem  will  be  foreclosed.  Cham" 
berlain  v.  Martin,  607 


CHECK. 

See  PBIBCIPAL  ABD   SlTBBTT,  2. 

COMMON  CARRIERS. 

1.  The  owner  of  goods  suing  a  com* 
mon  carrier  to  recover  damages  for 
an  injury  happening  to  the  goods 
through  negligence,  must  give  evi- 
dence sufficient  to  show  that  the 
goods  were  in  a  good  condition 
when  they  came  to  the  possession 
of  the  defendant,  as  a  part  of  the 
evidence  that  they  have  been  in- 
jured while  in  his  custody.  Smith- 
V.  New  York  Central  Rail  Boad  Ootn- 
panfft  226 

2.  Merely  showing  the  delivery  of  the 
goods  by  the  carrier,  in  an  injured 
condition,  is  not  enough.  It  must 
be  shown  in  what  condition  the  car- 
rier received  them,  in  order  (o 
prove  an  injury  in  his  hands.        i2 

8.  This  may  be  shown  by  direct  affir- 
mative evidence,  or  by  proof  of 
facts  and  circumstances  from  which 
the  presumption  of  fkct  arises  that 
the  goods  were  in  a  proper  condi- 
tion when  the  carrier  received  them. 

ib 

See  Rail  Road  Compahibs. 


COMPLAINT. 

.  Counts  for  detaining  the  plaintiffs' 
property,  and  for  wrongfully  and 
negligently  injuring  it  while  in  the 
defendant's  poesession  as  sheriff, 
may  be  Joined  in  tlie 
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plaint,  wlMre  they  arise  out  of  the 
same  tran^aetion.  If  Uiey  do  not, 
the  defendant's  reqiedy  is  to  de- 
mur ;  and  if  he  fails  to  do  so«  he 
waives  the  objection.  Smith  v.  Or- 
ser,  187 

2.  Where  the  complaint  in  a  fore- 
closure suit  set  out  the  indebted- 
ness of  the  mortgagors  upon  notes 
indorsed  by  them  and  discounted 
by  the  plaintiff;  and  alleged  that 
the  mortgage  was  given  to  secure 
the  payment  of  a  bond  by  which 
the  time  for  the  payment  of  such 
indebtedness  was  considerably  ex- 
tended ;  and  that  the  obligors  had 
failed  to  comply  with  the  condi- 
tions of  the  bond  ;  ffeldf  that  these 
facts  constituted  a  sufiBcient  cause 
of  action.  Fretidmt  t/  the  Troy  City 
Bank  T.  Bwonum,  689 

See  P&ACTiCB,  2. 


CONDITION. 

See  Bond. 

Lhsurakcbi  15, 16,  19,  20. 


CONSIDERATION. 

See  AccoiTVT,  1,  2. 

Bills  of  Excharob,  2. 
Fbaud,  8,  6. 

HOLDBB. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  April  18, 1856,  "  to  pro- 
vide for  coro)>en8ating  parties  whose 
property  may  be  destroyed  in  con- 
sequence of  mobs  or  riots,"  was  a 
Y&Iid  and  constitutional  act.  Luke 
T.  City  of  Brooklyn,  54 

2.  The  duty  and  obligation  of  the 
state  to  provide  for  the  safety  of 
property  against  the  destructive 
violence  of  mobs  of  lawless  and 
riotous  men,  is  too  plain  for  a  ques- 
tion ;  and  the  suplemental  obliga- 
tion imposed  upon  cities  and  coun- 
ties to  provide  compensation  for 
the  injury  or  destruction  of  prop- 
erty which  they  could  not,  or  would 
not,  prevent,  is  but  another  appli- 
cation of  the  same  principle  of  pub- 
lic duty.    Fer  Bbowb,  J.  i* 

8.  The  5th  section  of  the  act  of  con- 
gress, passed  Marcb  8, 1868,  (^SM- 


utet  of  1862  MHd  1868,  pp.  750,  757,) 
so  far  as  it  provides  for  the  removal 
to  the  circuit  court  of  the  United 
States,  of  any  caut^e  commenced  in  ' 
a  state  conrt  against  any  officer,  &c 
for  any  arrest  or  imprisonment 
made,  &c.  by  virtue  or  under  color 
of  any  authority  by  or  under  the 
president  of  the  United  States,  or 
any  act  of  congress,  afier  verdict 
and  a  trial  and  determination  of 
the  facts  and  the  law,  in  tiie  same 
manner  as  if  the  'xame  had  been 
originally  commenced  in  such  cir- 
cuit court,  is  in  violation  of  the  7th 
amendment  of  tlie  constitution  of 
the  United  States,  and  is  for  that 
reason  null  and  void.  Fairie  v. 
Murray,  328 


CORPORATION. 

1.  Althongh  a  corporation  lias  no 
power,  under  the  statute,  to  give 
any  lien  on  \Ut  real  estate,  by  its  own 
act,  a  lien  may  be  created,  by  opera- 
tion of  law,  upon  land  purchased  by 
it,  in  behalf  of  the  vendor.  Duheu 
▼.  HuU,  26 

2.  The  plaintiff  and  several  other  per- 
sons, including  some  of  the  defend- 
ants, organised,  a  steamxhip  com- 
pany, by  filing  a  certificate  under 
the  general  law  for  incorporating 
steamship  companies,  and  subscrib- 
ing for  the  stock,  applying  the  cap- 
ital paid  in  to  the  building  of  a 
ship  to  carry  freight  and  passen- 
gers between  New  Tork  and  Cuba. 
Subsequently  a  minority  of  the 
stockholders  united  together,  as  it 
was  alleged,  to  frustrate  the  plan 
on  which  the  ship  was  built,  and  to 
deprive  the  plaintiff  of  his  rights. 
And  some  of  the  defendants,  refus- 
ing to  recognise  the  corporation  so 
formed,  and  claiming  the  sole  own- 
ership of  the  ship,  mortgaged  her 
to  M.  They  then  organized  a  new 
company,  by  a  different  name,  and 
caused  the  ship  to  be  registered  as 
belonging  to  the  latter  company, 
and  to  which  company  they  con- 
veyed the  ship,  and  the  company 
was  about  to  issue  stock  to  the  de- 
fendants, to  the  exclusion  of  the 
plaintiff,  for  the  value  of  the  ship. 
It  was  alleged,  and  offered  to  be 
proved,  that  the  defendants  bad 
sold  the  ship,  to  the  govemmenti 
and  retained  the  proceeds.    lU^ 
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that  the  qnesUons  of  tenancy  in 
common,  or  of  joint  tenancy,  or  of 
part  ownership,  were  not  Id  the 
case;  but  that  the  plaintiflf,  as  a 
ttockhoider  of  the  first  corporation, 
wa^  entitled  to  equitable  relief,  at 
least  as  against  those  of  the  de> 

.  fendants  who  were  officers  or  stock- 
holders of  that  corporation,  and 
who  participated  in  the  acts  charg- 
ed in  the  complaint,  and  the  neces- 
sary effect  of  which  was  the  de- 
struction of  his  rights  as  snch 
stockholder,    DyJtmati  v.    VcUiwte, 

131 

8.  Hdd,  aisoj  that  the  plaintiff's  com- 
plaint could  not  have  been  right- 
fully dismissed,  even  regarding  him 
as  a  mere  creditor  of  the  first  corpo- 
ration, ib 

4.  Held,  per  Lbonabd,  J.,  That  the 
plaintiff  was  prima  facie  entitled, 
as  a  partner f  to  an  accounting  from 
his  fellow  stockholders,  as  partners, 
for  the  value  of  the  partnership 
jiroperty  converted  by  them,  and 
from  which  he  was  excluded.         t^ 

nn 

5.  The  secretary  of  a  manufactur- 
ing corporation,  in  performing  the 
services  incident  to  the  duties  of 
his  ofllce,  is  a  servant  of  the  com- 
pany, within  the  meaning  and  in- 
tent of  the  18th  section  of  the  act 
of  February  17,  1848,  authorizing 
the  formation  of  such  corporations. 
Richardson  v.  ABendrothf  162 

6.  An  action  will  not  lie  by  one  stock- 
bolder,  against  fellow  stockholders, 
of  a  corporation,  to  enforce  a  per- 
sonal liability  for  a  debt  of  the 
company.  ib 

7.  Though  others  may  have  a  lien 
upon,  or  equitably  own,  stock  in  a 
corporation,  the  legal  title  is  in, 
and  the  legal  liability  for  debts  of 
the  corporation  upon,  him  in  whose 
name  the  stock  is  registered.         ib 

8.  Where  stock  was  hypothecated, 
by  the  owner,  and  afterwards  as- 
signed to  trustees  for  the  benefit 
of  creditors,  neither  the  pledgee 
nor  the  assignee  taking  a  transfer 
upon  the  books  of  the  company,  or 
causing  themselves  to  be  registered 
as  stockholders;  held  that  the  title 
■till  remained  in  the  original  hold- 
er; and  that  be  could  not  sne  bis 


fellow  stoekhoMers,  to  enforce  a 
personal  liability  for  a  debt  claim- 
ed to  be  due  him  from  the  corpora- 
tion.   SuTUBBLAXD,  J.  djsseuted.  ib 

9.  The  visitorlal  powers  conferred 
npon  the  court  of  chancery  by  the 
article  of  the  revised  statutes  (rot, 
2,  pp,  462, 468,)  relative  to  proceed- 
ings against  corporations  in  equity, 
can  only  be  exercised  by  the  su- 
preme court  on  an  application 
made  at  the  instance  of  the  attor- 
ney general,  or  of  a  creditor  of  the 
corporation,  or  of  a  director,  trus- 
tee or  other  ofllcer  having  a  gen- 
eral snperintendence  of  its  con- 
cerns.   Howe  V.  Deueif  604 

10.  An  action  can  not  be  brought,  nn« 
der  the  statute,  by  a  ttockhotder^ 
against  the  corporation  and  its 
trustees,  to  have  the  corporation 
dissolved,  and  restrained  from  the 
exercise  of  corporate  powers ;  to  re- 
strain the  trustees  from  exercising 
any  powers  as  trustees;  and  for 
the  appointment  of  a  receiver  and 
the  sale  of  the  property  of  the  cor- 
poration, ib 

11.  Nor  can  the  court  entertain  snch 
an  action,  or  grant  the  relief  asked 
for,  under  its  general  powers  as  a 
court  of  equity.  ib 

12.  In  no  case,  except  in  respect  to 
moneyed  corporations,  or  insolvent 
corporations,  can  a  stockholder 
have  a  receiver  appointed,  on  a 
preliminary  injunction,  with  au- 
thority to  take' entire  possession  of 
the  corporation,  and  thereby  work 
its  dissolution.  ib 

13.  Yet,  on  the  application  of  a  stock- 
holder, charging  fraud  against  some 
of  the  trustees  or  directors,  it  eeeme, 
such  directors  or  trustees  may  be 
restrained  by  injunction  from  com- 
mitting any  such  fraudulent  acta  as 
are  charged.  But  such  injunction 
should  apply  only  to  the  particu- 
lar acts  complained  of,  and  not  to 
the  general  business  of  the  corpo- 
ration, ib 


COSTS. 

The  plaintiffs  recovered  a  Jndgment 
in  a  Justice's  court  for  $140,  dun- 
ages  and  costs.    The  defendant  ap- 
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pealed  to  the  eonniy  coart,  steting 
in  bis  notice  of  appeal,  as  required 
by  ^871  of  the  code  of  procedure, 
as  amended  in  1862,  the  particulars 
in  which  he  claimed  that  the  judg- 
ment should  hare  been  more  fayor- 
able  to  him,  viz.  that  it  should 
have  been  in  his  faror  for  no  cause 
of  action,  and  for  costs.  No  offer 
was  madie  by  the  respondent,  to 
allow  the  Judgment  to  be  correct- 
ed, in  any  of  the  particulars  men- 
tioned in  the  notice  of  appeal  The 
action  was  again  tried  in  the  coun- 
ty court,  and  the  plaintifib  recover- 
ed a  verdict  for  #58.  Meld  thai  thB 
appellant  was  not  entitled  to  costs 
on  the  appeal,  but  the  respondents 
Wjfnkot^  V.  Balhurt,         *2&^ 


COUNTER  CLAIM. 

AtVBHDOB  AVD  PUBCBASBB,  11. 

COUNTY. 

1.  A  resolution  of  a  board  of  super- 
visors, providing  for  the  issuing  of 
county  bonds  to  each  supervisor 
who  may  call  for  the  same,  to  pay 
a  bounty  of  a  specified  amount'  to 
each  recruit  that  shall  be  mastered 
into  the  service  of  the  United  States, 

.  to  the  credit  of  their  respective 
towns,  is  a  provision  to  issue  the 
bonds  upon  the  credit  of  the  coun- 
ty ;  and  the  bonds  issued  under  it 
are  a  county  charge,  and  binding  on 
tiie  whole  county.    Magee  v.  Cutler, 

239 

2.  Such  bonds,  being  issued  under 
the  authority  of  the  board  of  super- 
visors, upon  the  credit  of  the  coun- 
ty, are  valid  bonds  of  the  county ; 

I  and  it  is  the  right  and  duty  of  the 
board  of  supervisors  to  provide  ac- 
cordingly for  their  payment,  as 
legitimate  public  debts  of  (he 
county.  ib 

AmCoubtt  Boitdb. 

Taxes  uro  Assbsbxbbtb,  7. 

COUNTY  BONDS. 

I.  Bonds  issued  by  or  under  the  au- 
thority of  the  board  of  supervisors 
of  a  county,  to  the  supervisors  of 
the  several  towns,  in  pursuance  of 


a  resoltftion  passed  by  Boch  board 
under  the  8th  chapter  of  Uie  laws 
of  1864,  for  the  purpose  of  paying 
bounties  to  recruits  that  slmll  be 
mustered  into  the  service  of  the 
United  States  to  the  credit  of  the 
respective  towns,  are  county  bonds, 
and  binding  as  such  upon  the 
county  at  large.  The  People,  ex 
rd,  Boee,  v.  The  Board  of  Supervieore 
of  the  County  of  Zi9ing$ton,  298 

2.  Two  distinct  methods  of  raising 
money  are  provided  by  the  statute ; 
one  bdng  to  borrow  it,  and  the  oth- 
er, to  raise  it  by  taxatum.  If  a 
board  of  supervisors  resolvM  to 
borrow  the  money  required,  it  is 
authorized  to  borrow  upon  the 
credit  of  the  county,  and  to  direct 
the  bonds  of  the  county  to  be  issu- 
ed by  the  county  treasurer,  to  each 
supervisor,  or  to  borrow  money  on 

.  such  bonds  for  each  supervisor 
who  may  apply  for  the  same,  to 
pay  a  bounty  to  each  recruit  that 
shall  be  mustered  into  the  United 
States  service  from  the  respective 
towns  of  the  county.  ik 

8.  The  board  of  supervisors  has  no 
right  to  lend  the  bonds  of  the  coun- 
ty to  the  towns,  so  as  to  create 
town  debts.  il 

4.  County  bonds,  issued  under  the 
authority  of  the  board  of  supervi- 
sors, for  the  payment  of  bounties, 
create  a  county  debt,  which  can 
only  be  lawftilly  assessed  upon  the 
whole  county.  The  board  can  not 
lawfully  make  an  unequal  assess- 
ment upon  the  several  towns,  to 
pay  such  debt.  ii 

6.  Such  bonds  will  not  become  town 
debts  by  force  of  any  subsequent 
vote  or  resolution  of  the  towns  re- 
spectively,  at  special  town  meetings 
called  for  that  purpose,  but  will  re- 
main county  bonds,  and  be  binding 
solely  upon  the  body  of  the  oounty 
at  large.  d 

6.  Bonds  having  been  issued  by  a 
board  of  supervisors,  on  the  credit 
of  the  county,  the  board  may  prop- 
erly and  lawfully  adopt  a  resolu- 
tion directing  that  there  be  assessed, 
levied  and  collected  upon  the  taxa- 
ble property  of  the  county  au 
amount  suflcient  to  pay  the  sums 
due  thereon.  tl 
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COXmXT  JUDOB. 

89$  HlGRWATS. 


COUBT  OF  COMMON  PLEAS  OF 
THE  CITY  AND  COUNTY  OF 
NEW  YORK. 

iSSiiWBXt  OF  Fbohxbitzos. 


COVENANT. 
8m  A«BBBinvT,  1,  2. 

IdLMB&OBD  ABP   TbITAITT,    1. 


DAMAGES. 

1.  In  an  action  for  the  breach  of  a 
oontract  to  convey  lands,  the  true 
mle  of  damages  is,  the  value  of  the 
lands  at  the  time  of  the  breach,  and 
Interest  from  that  time.  Brineker- 
hoffy.Fheip9,  469 

2.  The  decision  in  Bruuktrhoff  v. 
PA«(p«,  (24  Bmrh.  100,)  reaffirmed, 
and  held  to  be  dedsive  and  con- 
trolling, ib 

Sit  AOBBBKBITT,  8,  6. 

Dbatb  bt  Wbobgfvl  Act,  &o. 

4,  5,  6. 
MirzriciPAL  Cobpobatxobs,  7,  8. 


DEATH  BY  WBONGFUL  ACT,  &o. 

1.  Where  a  passenger  upon  a  rail 
road,  a  female,  being  ordered  by  an 
olBoer  of  the  train,  while  the  cars 
were  in  motion,  in  a  dark  and  rainy 
night,  to  pass  forward,  in  attempt- 
ing to  step  from  one  car  into  an- 
other, fell  between  the  cars  and  was 
Instantly  killed ;  ffdd,  in  an  action 
brought  by  her  administrator  to  re- 
cover damages  of  the  rail  road 
company,  for  her  death,  that  the 
deceased  was  not  so  clearly  guilty 
of  negligence  as  to  warrant  the  tak- 
ing of  the  case  from  the  Jury,  on 
'  that  ground.  MeIfUyr$  v.  Ntw  York 
"•  e^fUral  BaU  Soad  C0,,  682 


2.  Seldi  obtf,  that  the  evidence  was 
sufficient  to  take  the  case  to  the 
Jury  upon  the  question  whether  the 
death  of  the  intestate  was  caused 
by  the  defendant's  negligence,      ib 

8.  Where,  in  such  an  action,  there  is 
proof  showing  that  the  services  of 
the  deceased  might  have  been  of 
some  value  to  her  next  of  kin,  a 
nonsuit  should  not  be  directed,    ih 

4.  As  the  statute  gives  a  right  of  ac- 
tion in  such  a  case,  nominal  dam- 
ages, at  least,  should  be  given,  if 
such  right  is  established  at  the 
trial.  ib 

6.  Where  it  Is  apparent  from  the 
whole  case  that  the  plaintiff  can 
In  no  event  recover  any  thing 
but  nominal  damages,  a  new  trial 
should  not  be  granted  on  his  appli- 
cation, ib 

6.  In  an  action  by  the  personal  rep- 
resentative of  a  pet*son  killed  by  the 
negligence  of  the  defendant,  the 
Jury  is  not  limited  to  mere  nominal 
damages.  The  value  of  the  servi ces 
of  the  deceased,  to  her  next  of  kin, 
is  a  question  for  the  Jury  to  deter- 
mine. H 


DEBTOB  AND  CBEDITOB. 

1.  Where  the  father  of  an  insolvent 
son  entered  into  a  composition 
agreement  with  creditors  to  pay 
them  forty  cents  on  a  dollar,  which 
they  respectively  agreed  to  accept 
in  satisfaction  of  their  debts ;  Held 
that  the  payment  of  the  same  by 
the  father  to  one  of  the  subscribing 
creditors,  and  its  acceptance  by  the 
latter,  was  a  satisfaction  of  the  en- 
tire demand,  and  might  be  pleaded 
as  such  by  the  son,  in  an  action  by 
such  creditor  to  recover  the  residue. 
Babcock  V.  Dia,  677 

2.  The  agreement  contained  a  condi- 
tion that  the  same  was  to  be  void 
unless  all  the  creditors  signed  it. 
It  amns  that  a  breach  of  the  condi- 
tion would  not  enable  the  creditor 
to  maintain  an  action  to  recover  the 
residue  without  first  restoring  what 
he  had  obtained  under  it.  ib 

8.  Nor  (t^  iemi)  could  such  creditor 
avoid  the  eff^t  of  the  aatisfactioE 
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by  showing  that  the  principal  debt- 
or had  b^n  guilty  of  fraudulent 
representations  to  induee  creditors 
to  become  parties  to  the  compro- 
mise. But  if  the  creditor  desires  to 
resdud  in  such  case  and  prosecute 
the  principal  debtor,  he  must  re- 
scind in  ioto;  and  reetore  to  the 
father  what  he  has  obtained  of  him 
under  the  agreement.  J*€r  Mob- 
OAlf,  J.  ib 

4.  Where  a  third  person,  without  the 
knowledge  of  the  father  or  son, 
gave  his  own  note  on  behalf  of  the 
son  to  one  of  the  creditors,  to  pay 
an  additional  ten  per  cent  to  induce 
the  latter  to  sign  the  agreement ; 
Stidf  that  the  note  was  void,  and 
did  not  impair  the  effect  of  the 
compromise.  ib 

5.  The  Toluntary  payment  of  such 
-  note  by  the  son,  after  the  execution 

of  the  compromise  agreement,  al- 
though with  knowledge  of  its  char* 
acter,  is  not  such  a  ratification  of 
the  fraud  as  to  avoid  the  compro- 
mise.   Mullen,  J.  dissented.        ib 

Amgnment  in  trutt  for  tMe  benefit  of 
eredHon. 

0.  Where  in  an  action  to  set  aside  an 
assignment  of  property  in  trust  for 
the  benefit  of  creditors,  the  referee 
found  as  a  fact  that  at  the  time  of 
the  execution  of  the  assignment  the 

.  assignor  was  in  possession  of  all  the 
property  therein  referred  to,  and 
had  ever  since  continued  in  posses- 
sion thereof;  and  that  there  was 
no  delivery  of  it,  or  change  in  its 
possession  ;  HHd  that  this  alone,  in 
the  absence  of  proof  that  the  as- 
signment was  made  in  good  faith, 
and  without  any  intent  to  defraud 
creditors,  authorized  the  conclu- 
sion of  the  referee,  that  the  assign- 
ment was  fraudulent  and  void,  as 
against  creditors.  Terry  t.  But- 
ler, 895 

7.  The  parties  to  an  assignment  must 
be  deemed  to  have  executed  \m  in 
view  of  the  provisions  of  chapter 
848  of  the  Laws  of  1860,  p.  594, 
which  require  that  every  debtor 
making  an  assignment  in  trust  for 
creditors  shall,  at  the  date  thereof, 
or  within  twenty  days  thereafter, 
make  and  deliver  an  inventory  or 
•chedule  of  his  creditors  aad  debts. 

a 


8.  The  inrentory,  althong^  not  pre* 
pared  until  several  days  after  the 
assignment  is  executed,  is  of  the 
same  effect  as  if  it  was  made  on  the 
same  day.  And  when  completed, 
it  is  to  be  treated  as  if  it  had  been 
expressly  referred  to  in  the  assign- 
ment, aa  a  schedule  thereafter  to 
be  made ;  and  is  to  be  regarded  as 
a  part  of  the  assignment,  so  far  as 
it  designates  the  creditors  and  the 
amount  and  nature  of  their  debu. 

a 

9.  Hence  it  is  not  erroneous  for  a 
referee  to  find  that  debts  embraced 
in  the  inventory  are  provided  for 
in  the  aseignmeni^  although  not  ex- 
pressly mentioned  therein;  and  if 
such  debts  are  of  a  fictitious  char- 
acter, the  assignment  is  void.        ib 

10.  When  a  partner  absconds,  he  aban- 
dons the  business  of  the  firm,  and 
leaves  the  management  of  the  af- 
fairs of  the  partnership  with  the 
remaining  membera;  and  such  act 
is  to  be  construed  as  vesting  in 
them  full  authority  to  do  whatever 
is  necessary  to  pay  the  debts  and 
settle  up  the  business  of  the  firm. 
Tabiner  v.  Myers,  514 

11.  Hence  they  may  execute  an  as- 
signment of  the  partnership  prop- 
erty in  trust,  for  the  benefit  of 
creditors,  without  the  assent  of  the 
absconding  partner.  ih 

See  Agsbbxekt,  15. 


DEED. 
See  Fbaud,  1  to  6,  8. 

LlKITATIOX. 


DEMAND 

Of  rent.    See  Svmxabt  PBOcBSDDras, 
&c.  2,  8. 

DESERTERS. 
See  Obdbbb  of  thb  Wab  Dsfabv 

MBHT. 


DESERTION. 

1.  Desertion  is  not  a  felony  at  com- 
noA  law.    lyaek  t.  JP«yfi#,         66^' 
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2.  Tn  England,  the  whote  matter  of 
desertion  is  the  Hubject  of  statu- 
tory regulation;  and  in  practice 
the  Jurisdiction  of  ^he  ofTense  is 
there  wholly  confined  to  the  mili- 
tary courts.  ib 

8.  Such  is  the  mYe  in  this  country. 
And  except  in  military  law,  deser- 
tion is  lee^ally  unknown  to  the  tri- 
bunals of  this  country.  ib 


'    DEVISEES. 

1.  Where  executors  have  the  power 
to  sell  the  shares  of  infant  devisees 
under  the  directions  of  the  will,  a 
court  of  equity  has  the  power  to 
control  its  exercise,  when  a  sale  is 
manifestly  opposed  to  the  interest 
of  the  devisee.    Martin  v.  Martin^ 

172 

%,  A  Judge,  acting  as  p«ren$  patria^ 
can  determine,  from  the  facts  prov- 
en, whether  it  is  for  the  interest  of 
the  infant  that  his  real  estate  shall 
be  converted  into  currency,  ib 


DISMISSAL  OF  WRIT. 
Sc$  Appsal. 

E 

EJECTMENT. 
tf#f  Parties,  2,  8. 

ELECTION. 

Sec  AccouKT,  8. 
Parties,  2,  8. 

By  widow— see  SuUivan  v.  MarOj  628 
EQUITABLE  ASSIGNMENT. 


Sec  LlB5,  1. 

EQUITABLE  LIEN. 
£c$  VbXOOB  AMD  PuBOBAixii  1|  2^  8. 

Vol-  XLIII,  44 


EQUITY. 


Se$  Dbtubbs. 

Partnership,  8. 
SpBciFio  Pbbpobkabcx. 


ESTOPPEL. 
See  Fobxrr  Suit. 

PABTVEBSaiP,  7«  8. 

Will,  6. 


EVIDENCE. 

1.  In  an  action  upon  a  subscription 
paper  for  the  erection  of  an  insti- 
tution of  learnings  the  question 
arose  upon  the  evidence,  as  one  of 
fiBict,  whether*  the  defendants  had 
recognized  the  plaintiffs  as  the  le- 
gal bKKiy  authorized  to  proceed  to 
erect  the  said  institution,  and  to 
enforce  his  subscription,  and  en- 
titled to  regard  him  as  requesting 
them  to  proceed  with  the  work, 
upon  the  basis  of  the  subscriptions, 
and  had  not  waived  all  objection, 
if  any  existed,  to  the  appointment 
of  trustees.  JTe&Z,  that  upon  the 
assumption  that  there  was  evi- 
dence, upon  that  issue,  sufflcient 
to  warrant  the  Jury  in  finding 
against  the  defendant,  the  liability 
of  the  defendant  was  properly 
presented  and  submitted  to  the 
Jury  upon  the  question  whether  he 
had  recognized  the  plaintiffs  as 
duly  organized  and  the  proper  au» 
thoritles  to  collect  and  enforce  his 
subscription,  and  had  requested 
them  to  proceed  in  the^  construc- 
tion of  the  edifice.  Wof/he  and  On* 
tario  Collegiate  Institute  v.  Devinney^ 

220 


And  that  in  this  view,  evidence 
showing  that  the  trustees,  upon 
whose  action  the  plaintiffs  claimed 
to  recover,  were  not  elected  at  M. 
the  place  designated  in  the  sub- 
scription, or  at  any  other  place,  by 
the  association  in  whom  the  power 
of  election  was  vested,  but  that,  an- 
other board  of  trustees  was  elected 
at  M.,  and  that  the  plaintiff  had 
not  derived  title  to  the  subscription 
ft-om  or  through  the  last  mention- 
ed trustees,  or  the  association,  was 
immaterial,  and  properl^r  exoladfld. 
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Am  AOBBBMBlTTi  10. 

Common  Cabriebs. 
Fqbmbb  Suit. 
Fraud,  3,  6,  7,  9,  10. 
Pabtnbbship,  4,  9, 10. 

POWBR. 

Pbomissort  Notes,  4. 
Rail  Boad  Compavibs,  4, 10. 
Win.,  1. 


EXCEPTIONS. 
Sm  Pbactxob,  1,  5  6. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 


See  Dbtisbbi. 

SUBBOOATB. 


F 


FORECLOSURE  SUIT. 

Set  COXPLAIVT. 
JuDaXBIfT. 


FORMER  SUIT. 

1.  ETidepce  of  the  proceedings  and 
Judgment  in  a  former  suit  is  not 
admissible  in  a  subsequent  suit  be- 
tween the  same  parties,  for  the 
purpose  of  establishing  the  fact 
that.the  question  involved  in  the 
latter  suit  had  been  decided  in  the 
former  action  before  the  justice, 
and  that  the  Judgment  there  was 
conclusive,  and  the  controversy  in 
the  second  suit  ret  adjudicata,  Oage 
T.  Em,  44 

2.  In  order  to  render  a  judgment,  on 
a  fact  or  title  distinctly  put  in  issue, 
an  estoppel,  in  another  action  be- 
tween Uie  same  parties  and  their 
privies,  in  reference  to  the  same 
sulject  matter,  it  is  essential  that 
the  tribunal  which  passed  upon  the 
question  in  the  former  suit  should 
ha?e  had  Jurisdiction.  ib 


FRAUD. 

1.  On  the  6th  of  July,  1859,  7.  P.  C, 
being  indebted  to  the  plalntifT,  at 


the  time,  on  a  note  past  doe,  axe* 
cuted  and  delivered  to  £.  C,  his 
sister-in-law,  a  deed  of  certain 
premises  then  owned  by  him.  On 
the  20th  of  September,  1859,  £.  C. 
executed  and  delivered  to  one  H. 
a  deed  of  the  same  premises.  On 
the  same  day  H.  executed  and  do* 
livered  to  A.  C,  the  wife  of  J.  P. 
C,  a  deed  conveying  to  her  certain 
lands  in  W.,  of  which  he  was  the 
owner.  The  only  consideration  for 
this  last  conveyance  was  the  prop- 
erty deeded  to  H.  by  £.  C,  the  two 
pieces  being  considered  of  about 
equal  value.  In  March,  1861,  tlie 
plaintiff  recovered  a  judgment 
against  J.  P.  C.  upon  the  note,  and 
an  execution  issued  thereon  was  re- 
turned unsatisfied.  Bdd^  that  in 
the  absence  of  any  explanation 
whatever  to  show  the  reason  why, 
or  how  and  in  what  manner,  H.  be- 
came connected  with  the  affair,  and 
why  he  executed  a  deed  to  A.  0, 
for  a  piece  of  real  estate  without 
receiving  any  consideration  from 
her,  and  only  received,  in  exchange, 
a  deed  from  £.  C.  of  another  piece 
of  property,  which  formerly  be- 
longed to  A.  C.'s  husband;  and 
with  no  evidence  to  prove  that  A. 
C.  ever  paid  a  particle  of  considera- 
tion for  the  property  conveyed  to 
her  by  H.,  or  that  she  had  any 
means  of  her  own ;  it  was  extreme- 
ly suspicious  upon  the  face  of  the 
transaction,  that  these  conveyances 
should  have  been  made,  under  such 
circumstances,  and  that  A.  C. 
should  have  thus  acquired  a  title 
to,  and  she  and  her  husband  be  in 
the  possession  of,  real  estate  of  the 
same  value  as  that  formerly  owned 
by  the  latter.    Kewtmrn  v.  Cwrddl^ 

448 

2.  And  that  J.  P.  C.  and  his  wife,  in 
an  action  brought  against  them  by 
the  plaintiff  to  have  the  deeds  de- 
clared void  as  being  in  fraud  of  J. 
P.  C.'s  creditors,  were  called  upon 
to  explain  the  suspicious  circum- 
stances ;  and  in  the  absence  of  a 
satisfactory  explanation,  a  strong 
conviction  was  fastened  upon  the 
mind,  difficult  to  be  removed,  that 
the  whole  affair  was  not  bona  JIde 
and  honest,  but  a  mere  cover  to 
place  J.  P.  C.*s  property  in  the 
hands  of  his  wife,  so  as  to  prevent 
its  being  reached  by  his  creditors. 
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8.  Held,  «Im,  that  althoiif^h  the  plnin- 
tiif  was  bound  to  establish  a  want 
of  consideration,  for  the  convey- 
ances, he  niisrht  do  so  by  circum- 
utancee,  as  well  as  by  positive  eri- 
dence.  ib 

4.  fldd,  furiJter,  that  there  was  at 
lea8t  a  fair  question  for  the  jury  to 
determine,  as  to  the  intent  of  J.  P. 
C. ;  and  that  if  there  was  enough 
tesiimony  to  be  presented  to  them, 
then  their  finding  upon  that  ques- 
tion should  not  be  disturbed.        ib 

6.  And  that  although  J.  P.  C.  swore 
that  there  was  no  intention  to  de- 
fraud the  plaintiff,  or  to  prevent 
the  recovery  of  any  claim  the  plain* 
tiff  might  have  against  him,  his 
statement  was  not  to  be  regarded 
as  entirely  conclusive  or  satisfac- 
tory, ib 

6.  That  if  there  was  no  consideration 
.  in  fact  for  the  conveyance  to  E.  C. 

and  A.  C.  respectively,  nor  any 
evidence  to  that  effect,  then,  as  a 
ipatter  of  course,  those  grantees 
each  had  knowledge  of  the  inten- 
tion of  J.  P.  Q.,  and  a  fraudulent 
intent  on  their  part  must  be  pre- 
sumed. And  in  that  contingency 
neither  of  them  was  a  honajide  pur- 
chaser, and  was  not  in  a  position  to 
rely  upon  a  want  of  knowledge  of 
the  intention  of  J.  P.  C.  ib 

7.  The  absence  of  evidence  which  it  is 
in  the  power  of  the  party  to  pro- 
duce is  often  as  effective,  in  dis- 
posing of  a  ca.se,  as  testimony  of  a 
positive  character.    Fer  Milleb,  J. 

I* 

8.  Where  conveyances  are  attacked 
for  fraud,  and  there  are  many  facts 
surrounding  the  case  which  cast 
suspicion  upon  the  transaction,  the 
defendants  should  be  prepared  to 
meet  the  allegations  of  unfairness ; 
and  if  they  fail  to  do  so,  the  plain- 
tiff will  be  entitled  to  the  benefit  of 
all  the  unfavorable  inferences  which 
may  legitimately  be  drawn  from 
their  neglect,  and  the  general  fea- 
tures of  the  case.  ib 

9.  The  denial  of  a  party  charged  with 
fraud,  that  there  was  any  intention 
to  defraud  the  plaintiff,  can  scarce- 
ly be  regarded  as  anything  moretj 
UitJi  ao  expression  of  th9  Ppinion 


of  the  party  charged  with  the  fHind, 
as  to  the  character  of  the  transac* 
tion,  and  his  own  estimate  of  it.   ib 

10.  While  the  party  alleging  fraud  is 
bound  to  prove  his  ailegation,  by 
sufficient  evidence,  it  is  not  essen-. 
tial  that  it  should  be  established  by 
direct  proof.  Resort  ntaybe  had 
to  circumstantial  and  presumptive 
evidence.  ib 

11.  The  rale  is  well  settled,  that  to 
make  a  conveyance  fraudulent  as 
to  the  grantor,  fraud  0r  fraudulent 
intent  must  be  shown  on  the  part 
of  the  grantee,  as  well  as  on  the 
part  of  the  grantor.  «^ 


FRAUDS.  STATUTE  OF. 
See  AoBEBXBVT,  18,  14. 

FRAUDULENT  SALES  AND  CON^ 

VEYANCES. 

See  Fbaud. 

Vbbdob  avd  Pvbchasbb,  18. 

a 

GUARANTT. 
iS^  PbIHCIPAI.  ABO  StmivT. 

GUARDIAN. 
See  Admibistbatiob. 


HIGHWAYS. 

Upon  an  appeal  to  a  county  jndge 
from  the  decision  &c.  of  a  jury, 
certifying  to  the  necessity  of  a  pri- 
vate road,  and  fk-om  an  order  of 
commissioners  of  highways  laying' 
out  such  road,  the  county  Judge 
has  authority  to  dispose  of  the  ap- 
peal in  the  manner  prescribed  by 
statute  in  respect  to  public  roads ; 
which  includes  (he  power  to  ap« 
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point  nfeveei  t6  hear  inch  appeal. 
WtU  ▼.  McGurn,  198 


HOLDER. 

\,  The  holder  of  commercial  paper, 
wlio  baa  reoeired  it  for  an  antece- 
deot  debt,  either  as  a  MourUy  for 
payment,  or  as  a  tumimi  payment, 
without  parting  with  any  security, 
property  or  other  thing  of  legal 
Talue,  or  giving  any  new  considera- 
tion, is  not  a  holder  for  a  vaUmbU^ 
.  consideration.  Th$  Tradmn^  Btmk 
0/  Saehe$Ur  ▼.  Bradtur,  879 

t.  If,  however,  he  has  paid  value  for 
the  paper,  or,  on  the  credit  thereof, 
has  relinquished  some  available  se- 
'cnrity  or  valuable  right,  or  has  ex- 
pressly assumed  some  new  legal 
obligation,  he  is  a  holder  for  value, 
although  the  paper  is  available  to 
him  as  security  for  a  pre-existing 
debt.  ib 

St$  Bells  of  Exchaxob. 


HUSBAND  AND  WIFE. 

1.  A  trust  for  the  benefit  of  an  un- 
married female,  accompanied  by  a 
limitation  of  the  income  of  the 
trust  property  to  her  sole  and  sepa- 
rate use,  for  life,  free  from  the  con- 
trol or  interference  of  any  future 
husband,  created  prior  to  the  acts 
of  1848  and  1849  for  the  more  ef- 
fectual protection  of  the  property 
of  married  women,  will  prevent  a 
husband  whom  she  may  marry  sub- 
sequent to  those  acta,  from  ac- 
quiring, by  the  marriage,  any  vested 
rights,  in  the  wife's  lifetime,  in  or 

^  to  her  9avi$ig$frwn  her  income.  And 
those  acts  give  to  the  wife  the  pow- 
er to  dispose  of  such  savings,  by 
wllL    Bieben  v.  WTUte,  92 

2.  If  she  dies  without  having  disposed 
of  such  savings,  or  of  the  property 
arising  therefrom,  by  will  or  other- 
wise, her  husband,  on  her  death, 
will  be  entitled,  in  his  mariUl  right, 

*  to  such  savings  or  property.    J*er 

SUTHBBLAirO,  J,  tb 

8.  In  order  to  charge  the  separate 
estate  of  a  married  woman  with  a 
debt,  prior  to  ihe  aot  oM860^  there 


must  hftTe  been  an  Intention  to 
charge  the  same,  stated  in  the  con- 
tract itself,  or  the  consideration 
must  have  been  one  going  to  the  di- 
rect benefit  of  the  separate  estate. 
SuTHBRLASD,  J.  dissentcd.  JFhiU 
V.  Story,  124 

.  The  subsequent  promise  of  the 
married  woman  to  pay  the  debt, 
out  of  her  separate  estate,  will  not 
supply  the  defect  of  proof  in  the 
original  contract.  ib 

.  The  fhmishlng  of  a  supper,  on  the 
occasion  of  her  daughter's  mar- 
riage, will  not  be  deemed  a  consid- 
eration going  to  the  direct  benefit 
of  the  separate  estate.  ib 

6U  WlTBBBS. 


IMPLIED  PROMISE. 
See  AoBBBMBBT,  1, 12, 16, 18.* 

INFANTS. 
6t4  Dbvisbbb. 

INJUNCTION. 
Sn  CoBFOBATioar,  18. 

INSOLVENT  DEBTORS. 

1.  The  omission  of  judgment  credit- 
ors, on  signing  a  petition  for  the 
discharge  of  an  insolvent  debtor, 
to  add  to  their  signature  a  declara- 
tion that  they  relinquish  their  Judg- 
ments to  the  assignee  to  be  ap- 
pointed, does  not  deprive  the  judge 
of  jurisdiction ;  but  is  a  mere  ir- 
regularity, which  can  be  cured  by 
attaching  such  relinquishments  to 
the  petition,  aflerwants.  Matter  ^f 
FhUtpt,  108 

2.  A  discharge  granted  by  a  county 
judge  under  tbe  provisions  of  the 
revised  statutes  in  relation  to  "  vol- 
untary assignments  made  by  an 
insolvent  and  his  creditors,"  (2  1. 
S.  1&,}  Md  void,  where  the  peti* 


INDEX. 


eU 


tioTier'8  attdaTit  annexed  to  his  pe- 
tition instead  of  stating  that  the 
fwtitioner  had  not  disposed  of  or 
made  over  any  part  of  his  estate 
for  the  ftitnre  benefit  of  himself  or 
his  family,  as  required  by  section 
7,  stated  that  he  had  not  disposed 
of  or  made  over  any  part  of  his  es- 
tate for  the  fatare  benefit  of  him- 
self mtd  fttmily.    Jf«rry  v.  iSweet, 

476 

8.  The  total  omission  of  a  fact,  ne- 
cessary to  be  proved  to  confer  Juris* 
diction  upon  an  officer,  will  malce 
all  his  proceedings  void.  ib 

4.  li  teenu  the  county  Judge  has  no 
authority  to  grant  a  discharge 
where  a  portion  of  the  creditors 
omit  to  state  the  nature  of  their 
demands  ;  or  where  the  schedule  of 
the  insolvent  omits  to  slate  the  true 
cause  and  consideration  of  his  in- 
debtedness to  certain  of  his  credit- 
ors.   Fer  MoBOAir,  J.  H 

Sei  Vbvpob  and  PaacHASBB. 


INBURANCB. 

1.  Where  an  agreement  is  made  by 
the  agent  of  an  insurance  company, 
for  the  renewal  of  a  policy,  nothing 
being  said  respecting  the  amount 
to  be  charged,  the  insured  has  a 
right  to  suppose  the  renewal  is  to 
be  at  the  rate  formerly  paid.  Pnt 
▼.  The  JStna  Im.  Co,  851 

2.  Where  an  insurance  agent  is  au- 
thorized under  the  previous  deal- 
ings between  him  and  the  insured 
to  change  the  premium  on  a  re- 
newal, in  account,  or  to  resort  to 
an  implied  agreement  for  its  pay- 
ment, he  may  make  a  renewal  on 
the  implied  promise  to  pay,  as  well 
as  upon  actual  payment  of  the  pre- 
mium ;  notwithstanding  a  provision 
In  the  policy  that  no  insui-ance 
shall  be  considered  binding  until 
the  actual  payment  of  the  premi- 
nm.  ib 

8.  Although  a  policy,  and  the  certi- 
ficates of  renewal,  declare  that 
tliey  shall  not  be  valid  until  coun- 
tersigned by  the  agent,  this  will 
not  exclude  the  power  of  the  agent 
to  bind  the  insurers  by  a  parol 
agroement  to  renew.  ib 


4.  So  ikr  as  the  ezercfse  of  Ms  an* 
.    thority  as  agent   ie   involved,    it 

makes  no  difference  that  at  the 
time  of  renewing  a  policy  the  peri- 
od for  which  the  policy  was  issued 
had  expired.  ib 

5.  The  possession  and  use,  by  an 
agent,  of  an  insurance  company's 
certificates  of  renewal,  together 
with  the  exercise  of  that  auUiority 
in  other  instances,  indicates  Uiat 
the  power  of  renewing  and  contin- 
uing insurances  has  been  confer- 
red upon  such  agent.  ih^ 

6.  If  there  is  nothing  in  the  case 
showing  the  agent  to  be  confined* 
or  restricted,  in  the  use  of  that  au- 
thority, to  cases  where  the  policy 
renewed  is  still  valid  as  an  insur- 
ance, those  who  deal  with  him  are 
authorised  to  presume  that  no  such 
restriction  or  qualification  exists.  %b 

7.  Where  an  individual  is  authorized 
to  accept  risks,  to  agree  upon  and 
settle  the  terms  of  insurance,  and 
to  carry  them  into  effect  by  issuing 
and  renewing  policies,  on  behalf  of 
an  insurance  company,  this  is  suffi- 
cient to  constitute  him  a  general 
agent  for  the  company,  at  the 
place  where  his  business  as  such 
agent  is  transacted ;  and  he  can  as 
well  exercise  his  authority  of  re- 
newing and  continuing  a  policy 
which  has  already  expired,  as  by 
making  and  issuing  a  new  one.     d 

3.  An  agreement  by  parol  to  renew  a 
policy  does  not,  of  itself,  renew  the 
insurance.  But  it  imposes  upon 
the  agent  the  duty  of  doing  what- 
ever is  necessary  to  effect  a  renew- 
al of  it.  tft 

9.  An  agreement  of  that  nature,  eith- 
er expressed  or  implied,  must  ne- 
oesaarily  precede  the  renewal  of  any 
insurance.  A  similar  one  must  be 
made,  to  ascertain  and  determine 
the  subject,  term  and  rate  of  insur- 
ance, in  all  cases  where  polieiea  are 
issued.  Hb 

10.  They  are  directly  and  necessarily 
within  the  employment  and  author- 
ity of  the  agent,  whose  business 
could  not  be  carried  on  without  the 
power  to  enter  into  them.  And 
-die  law  does  not  require  them  to 


694 


INDEX. 


be  in  writiag,  in  order  to  become 
obligatory  on  the  parties.  ib 

11.  Under  the  coidihod  law,  a  prom- 
ise, for  a  Talaable  consideration,  to 
make  a  policy  of  insnrance,  is  no 
mbre  required  to  be  in  writing  than 
a  promise  to  execute  and  deliver  a 
bond,  bill  of  exchange  or  negotia- 
ble note ;  and  such  is  the  general 
doctrine  of  the  law,  when  no  stat- 
utory enactment  requires  the  con- 
tract to  be  in  writing,  to  render  it 
valid.  ib 

12.  Where  a  parol  agreement  is  made, 
by  an  agent,-  to  renew  a  policy,  the 
action  should  be  in  equity  for  its 
specific  performance,  or  at  law  for 
the  breach  occasioned  by  the  fail- 

•nre  to  renew  the  insurance.  Eith- 
er form  can  be  adopted,  with  equal 
propriety.  ib 

18.  Where  the  action  is  for  a  specific 
performance,  the  court  considem 
the  agreement  which  the  party  was 
under  a  legal  obligation  to  make, 
the  same  as  if  made,  and  decrees 
the  payment  of  the  money  which 
wonld  hare  been  payable  under 
the  consummated  agreement.        t^ 

14.  Where  the  action  is  at  law,  for 
the  damages  arising  out  of  the 
breach  of  the  agreement,  the  relief 
obtained  is  the  same.  ib 

15.  Where  service  of  notice  and  proof 
.  of  loss  are  by  the  terms  of  the  pol- 
icy a  condition  precedent  to  the 
insurer's  liability,  such  condition  is 
not  affected,  in  legal  contempla- 
tion, by  the  fact  that  its  non-per- 
formace  was  unproductive  of  in- 
jury, ib 

16.  Such  a  condition  may  be  partial- 
ly or  wholly  waived  by  the  insur- 
ers. Such  waiver  may  be  express, 
or  it  may  be  inferred  from  circum- 

•  stances.  ib 

17.  Mere  defects  in  the  proofs  served 
have  often  been  held  waived  by  an 
omission  to  insist  specifically  upon 
them,  lichen  it  was  in  the  power  of 
the  party  to  correct  and  supply 
the  defects.    J*er  Daviels,  J.       ib 

18.  If  the  underwriter  intends  to  insist 
upon  defects  in  the  proof,  he  must 
noiily  the  insured  of  that  intenlion 


in  time  to  afford  him  an  Opportu* 
nity  to  correct  them.  tl 

19.  Conditions  precedent  are  waived 
by  such  conduct  on  the  part  of  the 
party  entitled  to  insist  upon  them 
as  is  inconsistent  with  the  pur- 
pose to  require  the  performance  of 
them.  And  contracts  of  insur- 
ance constitute  no  exception  to  the 
rule.  •  ib 

20.  Thus  where  the  objection  to  pay- 
ing a  claim  under  a  policy  was  not 
that  the  proofs  were  not  served, 
but  that  there  was  no  legal  liability 
on  the  part  of  the  underwriters,  for 
the  payment  of  the  loss,  their  agent 
insisting  that  the  policy  bad  not 
been  renewed,  and  that  no  agree- 
ment for  its  renewal  had  been  en- 
tered into;  that  the  insurance 
companies  were  not  benevolent  so- 
cieties, &c. ;  Mdd  that  if  the  insur- 
ers had  intended  to  resist  payment 
on  account  of  the  failure  to  serve 
the  preliminary  proofs,  the  agent 
should  have  so  informed  the  in- 
sured ;  it  being  still  in  time  to  make 
the  proofs ;  and  that  failing  to  do 
so,  he  must  be  deenoed  to  have 
waived  any  defect  in  the  proofs,    ib 

21.  Where  the  object  of  a  release,  ex- 
ecuted by  the  insured  and  indorsed 
upon  the  back  of  the  policy  on  set- 
tling the  same  with  the  company, 
seems  to  have  been  merely  to  se- 
cure the  discharge  of  the  debt 
mentioned  in  the  release,  and  the 
surrender  and  cancellation  of  Uie 
policy  creating  it,  and  nothing  be- 
yond that,  the  general  terms  em- 
ployed should  be  limited  to  that 
object,  and  not  be  so  construed  as 
to  extend  the  release  to  claims 
arising  under  other  policies.  ib 

22.  The  plaintiffs,  being  the  owners 
of  certain  premises,  leased  the  isame 
to  C,  who,  by  the  terms  of  his 
lease,  agreed  to  pay  the  necessary 
premium  to  enable  the  lessoi-s  to 
kwp  the  premises  insured  for  their 
own  benefit,  to  the  amount  of  $5000. 
At  the  execution  of  this  lease  there 
was  a  policy  on  the  property.  When 
it  expired,  C.  asked  leave  to  clian^o 
the  company.  He  agreed  verbally 
to  keep  the  property  insured,  for 
the  lessor,  to  the  extent  of  $5000. 
He  thereupon  took  out  the  policy 
in  suit,  insuring  "  his  "  (C.'s)  build* 
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Ing;  "  lote,  If  any,  fva^rftble  to  L." 
ODo  of  the  letMora,  who  was  acting 
trastee  of  the  property.  Held  1. 
That  the  agreement  of  C.  to  keep 
the  property  insured  for  the  les- 
sors, to  the  extent  of  $5000,  made 
him  liable  to  the  lessors  for  a 
breach  of  that  agreement,  and  gare 
him  an  insurable  interest  in  the 
property  to  that  extent.  2.  .That  if 
he  had  an  insurable  interest,  the 
property  was  his  for  the  purpose  of 
indemnity,  to  the  amount  of  his  in- 
terest; and  he  could  insure  that 
interest.  8.  That  the  plaintiifs 
were  entitled,  under  all  the  facts 
in  the  case,  to  recover  on  the  poli- 
cy as  insuring  them.  Zawrenee  t. 
St.  Mark's  Fire  Intwrance  Co,       479 

See  Vbbdigt,  4. 


INTEREST. 
Su  PsxiroiPAL  Airn  Subbtt,  1. 


JOINDER 

Of  pUdntiflb.    See  Pasties,  1. 

Of  causes  of  action.    See  Pabtxbs, 
2,8. 


JUDGMENT. 
Assignment  of  to  Attorney.    See  At- 

TOBNBT. 

Set  off  of.    See  Sir-orr. 

Of  FweeUmure, 

1.  Where  a  person,  made  a  party  to 
a  foreclosure  suit  as  having  or 
claiming  to  have  some  interest  in, 
or  lien  upon,  the  mortgaged  premi- 
ses accruing  subsequently  to  the 
lien  of  the  mortgage,  appears  and 
answers,  setting  up  as  a  defense 
that  the  mortgagor  was  not  the 
owner,  or  seised  of  the  premises  at 
the  date  of  the  mortgage,  but  that 
be,  the  defendant,  was  owner  and 
in  ]>ossessfon  of  the  premises,  and 
had  so  continued  ever  since  j  which 
claim  is  not  tried  before  the  referee, 
but  by  ttipulation  a  Judgment  is 


entered,  containing  a  provision  that 
such  Judgment  shall  be  without 
pr^udice  to  any  adverse  title  in 
such  defendant,  superior  to  the 
mortgage ;  the  Judgment  of  fore* 
closure,  and  the  sale  thereunder, 
will  not  be  conclusive  upon  such 
defendant,  as  to  the  title  of  the 
mortgagor.    Lee  v.  Farker^         611 

2.  But,  in  an  action  of  ejectment 
brought  by  the  purchaser  at  the 
sale  under  the  decree  of  forecosure, 
to  recover  the  possession,  such  ad- 
verse claimant  may  set  up  as  a  de- 
fense any  right  he  had  to  the  mort« 
gaged  premises,  existing  prior  to 
the  execution  of  the  mortgage,     tft 

See  FoBHJiB  Suet. 


JURISDICTION. 
See  Iksoltbvt  Dbbtobs. 

V  BIT  OF  PbOHIBITIOB. 


JUSTICES*  COURTS. 

1.  Where  it  appears,  in  an  action  be- 
fore a  Justice  of  the  peace,  that  the 
title  to  land  is  in  question,  and  that 
such  title  is  disputed  by  the  de- 
fendant, the  Justice  is  prohibited 
from  taking  cognizance  of  the  ac- 
tion, and  is  bound  to  dismiss  it. 
Gagey,  SiU,  44 

2.  If  he  proceeds  in  the  suit,  after  it 
appears  that  the  title  to  land  is  in 
question,  and  is  disputed,  his  pro- 
ceedings are  without  authority,  and 
his  Judgment  vdd,  for  want  of  Ju« 
risdiction.  ik 

See  ArnUL. 


LANDLORD  AND  TENANT 


1.  A  covenant  on  the  part  of  1 
to  pay  taxes  and  assessments,  ordi- 
nary and  extraordinary,  is  a  cove- 
nant real,  running  with  the  land^ 
and  an  action  can  be  maintained  on 
it,  by  the  lessor,  against  an  aeaignee 
of  the  lesioef ;  bat  not  agvUnsft  an 
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tMdSr  Ummt  of  tbe  lesseet,  or  against 
an  attigtiu  of  such  undtr  tenant, 
Martin  v.  O'Conner,   ,  614 

2.  In  1815,  M.  leased  to  the  M.  £. 
cliurcb,  two  lots  of  land  for  the 
term  of  forty  years,  the  lessees 
covenanting  to  pay  a  specified  rent, 
and  to  pay  and  discharge  the  taxes 
and  assessments,  ordinary  and  ex- 
traordinary. In  April,  1887,  the 
M.  E.  church  granted  and  demised 
the  lots  to  H.  for  eighteen  years, 
being  the  residue  of  Uieir  term,  H. 
covenanting,  for  himself  and  his  as- 
signs, to  pay  the  taxes  and  assess- 
ments. In  1843  H.'s  administrator 
sold  and  assigned  to  the  defendant 
the  last  mentioned  lease,  to  have 
and  to  hold  the  premises  for  and 
during  the  residue  of  said  term  of 
eighteen  years  therein  mentioned, 
subject  to  the  rents,  corenante,  dtc. 
therein  also  mentioned.  The  plain- 
tifik  succeeded  to  the  title  of  the 
original  lessor,  M.,  and  just  before 
the  termination  of  the  original 
lease,  in  1856,  were  compelled  to 
pay  an  assessment  laid  upon  the 
property.  Etld  that  though  the 
lease  by  the  original  lessees,  to  M. 
was  a  lease  of  the  whole  unexpired 
term,  yet  as  it  contained  a  cove- 
nant on  the  part  of  H.  to  surrender 
up  the  possession  of  the  premises 
to  his  lessors,  at  the  expiration  of 
the  term,  and  also  a  covenant  to 
pay  the  rent  to  his  lessors  and  a 
provision  giving  bis  lessors  a  right 
of  re-entry  in  case  of  non-payment 
ef  the  rent,  or  a  breach  of  any  of 
the  covenants,  the  case  of  Foat  v. 
Xeame^,  (28  N.  Y.  Hep.  894.)  was 
in  point  to  show  that  H,  was  the 
undfer  tenant,  and  not  the  assignee 
of  the  original  lessees;  and  that 
therefore  no  action  could  be  main- 
^  tained,  eiUier  aguast  him  or  his 
assignee,  on  the  coveoant  by  the 
original  lessees  to  pay  the  taxes 
and  assessments.  ib 

Se»  BvMXABT  PBOCBxnraos. 


LEQAXEES. 
£$e  Action,  1,  2. 

flUBBOOATB. 


LESSOR  AND  LESSEE. 
Ste  AcTiOB^  8. 


LEX  F(mL 


The  kxfori  governs  all  questions  arif 
ing  under  the  statutes  of  limita- 
tions of  the  various  states  of  ibis 
country.    Fiwtr  v.  MMawaif,    214 

LEX  LOCL 

It  is  a  settled  principle  of  interna- 
tional law,  that  all  suits  must  be 
brought  within  the  period  pre- 
scribed by  the  local  laws  of  the 
country  where  they  are  commenced. 
PoKW  V.  Hathmoay,  214 

LIEN. 

1.  On  the  29th  of  December,  1860,  8. 
dD  Co.,  merchants  at  Manchester, 
wrote  to  G.,  H.  dt  Co.  of  the  same 
place,  stating  that  they  had  in- 
structed their  New  York  bouse  to 
hold  the  proceeds  of  the  sales  of 
certain  goods  for  account  of  G.,  H. 
&  Co.,  as  secunty  for  the  payment 
of  their  acceptances  of  B.  &  Co.'s 
two  drafts  for  iS5000  each,  drawn 
as  an  advance  against  the  abovo 
mentioned  shi pmen ts.  0 n  the  1 1  th 
of  January,  1861,  G.,  H.  ^  Co. 
wrote  to  B.  dt  Co.  of  New  York, 
stating  that  they  hand  the  latter 
the  two  acceptances  for  £5000  each, 
as  advances  on  the  goods,  and 
which,  according  to  an  arrange- 
ment with  the  house  of  S.  &  Co.  in 
Manchester,  were  to  be  held  in 
trust  for  the  payment  of  the  said 
two  acceptances.  On  the  29th  of 
January,  1861,  S.  &  Co.  of  New 
York  wrote  to  G.,  H.  &  Co.  ac- 
knowledging the  receipt  of  their 
letter  of  the  llth  which,  they  say, 
advises  them  of  the  acceptances, 
and  indicates  the  goods  to  be  held 
in  trust  for  the  payment  of  the  ac- 
ceptances ;  adding  "  all  of  which  is 
in  order."  Hdd,  that  these  letters 
did  not  create  any  specific  lien  up- 
on, or  equitable  assignment  of,  the 
goods  mentioned  therein,  in  favor 
of  G.,  H.  d&  Co.,  but  amounted 
simply  to  a  promise  on  the  part  of 
8.  &  Co.,  to  bold  the  proceeds  of 
the  goods  for  their  benefit.  Gibtm 
V.  Stone,  285 

2.  And  that  if  8.  &>  Co.  instead  of 
selling  the  goods  for  cash  and  re- 
mitting the  proceed!  to  G.,  H.  A 
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Co.  appropriated  ifiem  to  the  pay- 
ment of  their  own  debts,  the  latter 
had  no  right  to  follow  them  into 
the  poflseestoD  of  the  creditors ;  it 
being  merely  a  Tiolation  of  a  prom- 
ise, for  which  S.  &  Co.  were  per- 
Bonally  responsible.  ib 

Se4  YbNOOR  and   PUBCkASSB. 


LIMITATION. 
See  NszT  of  Kiv. 

LIMITATIONS,  STATUTE  OP. 

1.  A  defendant  in  a  personal  action 
who  is  resident  abroad  can  not  avail 
himself  of  the  statute  of  limitations 
of  this  state  until  he  has  returned 
to,  and  actually  been  a  resident  of, 
this  state,  and  subject  to  process  of 
its  courts,  for  the  period  of  six 
years.    Fower  ▼.  Hathaway^        214 

2.  Under  our  statute  of  limitations, 
the  only  question,  upon  Its  being 
set  up  as  a  defense,  is  whether  the 
defendant'has  been  within  the  state 
of  New  York,  and  amenable  to  pro- 
cess of  its  courts,  for  six  years  be- 
fore the  commencement  of  the  suit. 
If  so,  the  statute  is  a  complete  de- 
fense, except  in  case  of  the  special 
disabilities  specified  in  the  101st 
section  of  the  code,  in  fiiTor  of 
plaintiffs.  ib 

8.  Wliere  the  plaintiff  and  defendant, 
at  the  time  of 'contracting  the  debt, 
were,  and  had  ever  since  been,  resi- 
dents of  the  state  of  Michigan ; 
Ifdd,  that  the  courts  of  this  state 
could  not  give  efi*ect  to  the  statute 
of  limitations  of  the  state  of  Michi^ 
gan ;  and  that  the  defendant,  be- 
ing a  non-resident  of  this  state, 
could  not  set  up  our  statute  as  a 
bar.  ib 

See  Agreement,  20. 


M 

MALICIOUS  PROSECUTION. 

1.  Where  a  creditor,  haying  a  lawful 
claim  agaiAti  his  debtor  for  less  i 


than  94200,  oommeoced  a  tuit 
against  him,  in  Canada,  and  upon 
an  affidavit  stating  that  the  de« 
fendaut  was  justly  indebted  to  him 
in  the  sum  of  86000,  (which  affida- 
vit could  not  by  the  laws  of  Canada 
be  controverted,)  caused  a  capias 
to  be  issued,  upon  which  the  de- 
fendant was  arrested  and  held  to 
bail  in  the  sum  of  86000.  and  being 
unable  to  procure  bail  to  that 
amount  he  was  imprisoned  for 
about  eighteen  months ;  Heid  tliat 
an  action  for  malicious  prosecution 
would  lie.    £roum  v.  McLUoah,    844 


MARRIED  WOMEN. 

Under  the  married  woman's  acts,  of 
1848  and  1849,  a  married  woman 
has  capacity,  notwithstanding  her 
coverture  and  irrespective  of  the 
act  of  1860  authorizing  a  feme  cov- 
ert to  carry  on  a  trade  or  business 
and  protecting  her  earnings,  to 
purchase  a  stock  in  trade,  business 
and  good  will,  by  executing  a 
mortgage  on  her  own  separate  real 
estate,  and  to  recover  for  work,  la- 
bor and  services  done  and  per- 
formed, and  materials  furnished  by 
her  in  the  course  of  such  business. 
Jatnet  v.  Taylor,  5S0 


MAYOR'S   COURT  OF    ALBANY. 

The  mayor's  court  of  the  city  of  Al- 
bany has  power  to  grant  new  trials, 
or  to  set  aside  a  judgment  on  the 
merits  entered  on  the  report  of  a 
referee.  The  People,  ex  rel,  Aum,  v. 
Auttin,  818 


MECHANICS'  LIEN 
See  Pabtitioit. 

MILITARY  BOUNTIES,     ■ 

See  Board  of  Supbrti80SS. 
County. 
County  Bonds: 

MOB.  • 

1.  The  object  of  the  notice  required 
by  the  act  "  to  provide  for  compen^ 
sating  parties  whose  property  may 
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be  destroyed  in  consequenee  of 
mobs  or  riots,"  passed  April  13, 
1855,  to  be  given  to  the  sheriff,  was 
for  the  purpose  of  protection,  only. 
SehieiUin  ▼.  2'he  Board  of  Svpemioort 
of  tike  county  of  Kingty  490 

2.  It  was  not  intended  to  restrict 
the  action  against  a  city  or  county 
to  such  persons  as  shall  $^ve  no- 
tice to  the  sheriff  that  their  prop- 
erty is  threatened  and  in  danger 
from  rioters,  if  such  notice  would 
be  useless  for  the  purpose  of  pro- 
tection, ih 

8.  The  statute  should  be  so  construed 
that  if  a  party  is  informed  of  a 
threat,  and  have  time  to  notify  the 
sheriff,  so  that  he  can  take  all  legal 
means  to  protect  the  property,  then 
the  omission  to  give  the  notice  is 
fatal.  f^ 

See  Brooklyn,  (City  of,)  3. 
Constitutional  Law,  1,  2. 


MORTGAGE. 

1  Where  there  are  several  mortgages 
upon  the  same  premises,  the  one  first 
recordfHl  is  presumptively  the  prior 
lien,  and  is  entitled  to  the  surplas 
moneys  on  a  foreclosure  and  sale. 
Freeman  v.  Schroeder,  618 

2.  The  burden  is  upon  the  holder  of 

the  junior  mortgage,  to  overcome 

.  this  presumption  of  law.  ib 

8.  The  date  of  the  acknowledgment 
is  not,  standing  by  itself,  evidence 
of  a  delivery  of  the  mortgage ;  nor 
is  even  the  record  conclusive  evi- 
dence of  a  delivery.  ib 

4.  The  presumption  of  priority  be- 
tween mortgages,  arising  from  the 
record,  may  be  overcome  by  proof 
that  the  mortgage  first  recorded 
was,  by  verbal  agreement,  between 
the  mortgagor  and  mortgagee,  not 
to  become  operative  until  the 
whole  consideration  was  paid,  and 
that  the  second  mortgage  was  de- 
livered and  recorded  hefore  such 
payment.  f^ 

6.  An  agreement  between  a  mort- 
gagee and  a  mortgagor,  that  the 
mortgage  shall  be  second  in  order, 


as  a  lien,  to  another  mortgaffe  on 
the  same  premises,  is  valid  between 
the  parties,  if  made  prior  to  the 
delivery  of  the  njortgaao ;  and  the 
assignee  of  such  i^econd  mortjzage 
will  have  no  greater  right  than  liis 
assignor  possessed,  to  disturb  the 
lien  of  the  prior  mortgage.  H 

See  Spbcific  Pebforxancb. 


MUNICIPAL  CORPORATIONS. 

1.  An  ordinance  passed  by  a  munici- 
pal corporation  mu&t  be  made  to 
conform,  strictly,  to  the  provisions 
of  the  charter.  Cowm  v.  The  Village 
of  West  Troy,  48 

2.  The  charter  of  the  village  of  West 
Troy  required  the  trustees,  when* 
ever  they  should  deem  it  necessary 
to  make  *»r  re|Mtir  any  highway, 
street,  &c.  to  give  a  notice  of  three 
weeks,  in  a  news))aper,  requiring 
the  owners  of  lauds  to  make  the 
improvement,  in  such  a  manner, 
and  with  such  materials,  as  the 
trustees  should  direct,  within  six 
weeks,  under  the  supervision  of  the 
street  commissioner,  or  that  the 
same  would  be  done  by  the  trus- 
tees, and  the  expense  diarged  up- 
on the  lot  or  lots,  &.c. ;  and  in  case 
of  the  neglect  or  refusal  of  such 
owner  to  make  the  improvement 
specified,  within  the  time  limited, 
the  trustees  were  authorized  to  do 
the  same,  and  assess  the  expenses 
upon  the  lots.  On  the  7th  of  De- 
cember, 1855,  the  trustees  passed 
an  ordinance  requiring  the  owners 
of  lots  affected  by  it,  within  six 
weeks,  to  cause  a  street  to  be  pitch- 
ed and  graded  opposite  their  re- 
spective lots ;  and  that  in  case  of 
neglect  or  refusal,  the  street  com- 
missioners should  cause  the  work 
to  be  done  and  the  expenses  to  be 
assessed  upon  the  lots.  On  the  1st 
of  January,  1856 — less  than  a 
month  after  the  passage  of  the 
ordinance  —  Uie  work  to  be  per- 
formed under  it  was  awarded  to 
McG.,  and  was  subsequently  done 
by  him.  The  ordinance  containcMl 
no  provision  prescribing  the  man- 
ner in  which  the  work  should  be 
done,  or  what  materials  should  be 
used ;  and  there  was  no  proof  of 
publicatioD  of  the  three  weeka'  no- 
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tic©  proTlded  for  by  the  charter, 
.  and  no  delay  of  six  weeks  from 
the  first  publication  of  the  notice,  to 
enable  the  owners  to  perform  the 
wor]£  themselves.  Meld  that  the 
proceedings  under  the  ordinance 
were  without  authority  and  utter- 
ly void ;  and  that  as  a  necessary 
consequence  no  action  would  lie 
against  (he  corporation,  to  recover 
for  work  and  labor  done  under  it.  ib 

8.  Hddt  aUOy  that  the  fact  that  the 
work  was  done  under  the  direction 
of  the  street  commissioner  did  not 
obviate  the  difficulty  ib 

4.  And  that  a  subsequent  ratification 
of  the  contract,  whether  before  or 
after  the  work  was  done,  would  not 
make  the  contract  obligatory  upon 
the  corporation.  ib 

6.  When  the  contract  under  which 
work  is  done  for  a  mnnicipalcorpo- 
ration  is  void,  because  entered  into 
in  violation  of  its  charter,  the  con- 
tractor can  not  recover  for  the 
work  in  any  form;  neither  under 
the  contract  nor  upon  the  quontwn 
Meruit,  ib 

6.  A  person  contracting  with  a  muni- 
pal  corporation  is  bound  to  see  that 
the  provisions  of  its  charter  have 
been  complied  with;  and  if  he  pro- 
ceeds without  doing  so,  he  must 
take  the  consequences  of  his  te- 
merity or  want  of  care.  ib 

7.  In  an  action  against  a  municipal 
corporation  for  negligence  in  the 
construction  of  a  wall,  in  conse- 
quence of  which  the  wall  fell  down 
and  injured  the  plaintiff's  mill,  the 
damages  recovered  should  be  only 

.  for  the  actual  injury  sustained  by 
the  plaintiff,  with  interest  from  the 
time  of  the  injury.  Ludlow  v.  Ths 
VUlage  of  Yonkert,  498 

8.  If  rent  of  the  building  injui*ed  is 
recoverable,  it  can  only  be  for  such 
time  a.s  was  necessary  to  repair  the 
premises  and  restore  them  to  their 
usefulness.  ib 

9.  It  teeiM  that  where  a  municipal  cor- 
pration  undertakes,  though  volun- 
tarily, to  construct  a  drain  to  re- 
ceive the  drainage  from  a  street  and 
convey  it  across  the  land  of  an  in- 


dividual, it  is  bound  to  do  the  work 
skillfully.  ih 


N 


NATIONAL  BANKS. 

1.  Where  the  articles  of  association  of 
a  National  Bank,  signed  by  all  the 
original  stockholders,  and  giving 
express  authority  to  the  directors 
to  remove  the  president,  have  been 
transmitted  to  the  comptroller  of 
the  currency,  who  has,  on  receiving 
the  same,  issued  circulating  notes 
to  the  bank,  he  will  be  deemed  to 
have  approved  of  the  articles,  and 
the  directors  will  have  the  power  to 
remove  the  president,  even  though 
the  bank  has  never  legally  adopted 
any  by-laws.    Taylor  v.  HutUm,  196 

2,  It  is  not  necessary  that  any  by- 
laws should  be  adopted  before  a 
president  may  be  chosen  or  re- 
moved, and  another  appointed  in 
his  place.  ib 

8.  Section  11  of  the  act  of  congress, 
relative  to  national  banks,  author- 

-  izes  the  directors  to  remove  tho 
president  of  a  banking  association. 

ib 

4.  National  banks  created  by  the  acts 
of  congress  of  February  25,  1868, 
and  June  4,  1864,  are  lawfully 
created,  and  are  to  be  deemed  and 
taken  to  be  agencies  created  for  the 
purpose  of  carrying  on  the  opera- 
tions of  the  federal  government. 
CHy  of  Utiea  v.  ClmrchiU,  660 

5.  A  tax  on  a  stockholder,  for  the 
stock  held  by  him  in  one  of  these 
banks,  is  a  legitimate  and  proper 
subject  of  state  or  municipal  taxa- 
tion, and  the  stockholder  is  liable 
to  be  so  taxed,  under  the  laws  of 
the  state.  ib 

6.  A  tax  upon  a  stockholder,  for  tho 
stock  held  by  him  in  a  national 
bank,  is  not  a  tax  on  the  bank,  nor 
on  its  property,  but  is  upon  prop- 
erty held  and  owned  by  the  stock- 
holder, only,  and  in  which  the  bank 
has  no  manner  of  interest.  ib 

7.  The  laws  of  the  state,  and  not  the 
laws  of  congress,  ai-e  to  fonush  Uio 
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guide  by  which  to  Bscertain  wheth- 
er the  stock  of  the  national  banks 
can  be  taxed,  and  the  place  and 
manner  of  taxing  them.  ib 

8.  The  stock  of  the  national  banks  is 
personal  property,  and  is  therefore 
taxable  under  the  first  section  of 
the  New  York  tax  law,  which  de- 
clares that  all  land,  and  aXipirtonal 
ataU  within  the  state,  whether 
owned  by  individuals  or  corpora- 
tions, shall  be  liable  to  taxation,  &c. 

ib 

9.  Inasmuch  as  national  banks  can 
not  be  taxed  on  their  capital,  the 
stockholders  are  subject  to  taxa- 
tion, on  their  stock,  under  the  14th 
section  of  the  New  York  tax  law.  ib 

10.  But  stockholders  can  not  be  law- 
fully assessed,  in  the  ward  or  town 
in  which  the  bank  is  located,  when 
their  residences  are  in  other  towns, 
or  wards,  or  in  other  states.  t^ 

See  Banks  axd  Baxkino. 


NEGLIGENCE. 

Bee  Bbath  bt  Wrongful  Act. 

Mdnicipal  Corporations,  7, 8, 9. 
Rail  Road  Companies,  1,  2,  4 
to  10. 


NEW  TRIAL. 

1.  Where,  in  an  action  upon  a  promis- 
sory note,  the  defense  was  payment, 
and  the  defendant,  being  examined 
as  aptness,  testified  post  ti  rely  to 
of  the  note,  and  to  the 
e,  manner  and  place 
'  the  person  to  whom 
plaintiff;  on  a  mo- 
rial,  swore  that  this 
tool^  him  by  surprise  ; 
noj  previously  know 
^  ^r  where,  it  was  claimed 
iote  lytis  paid  ;  and  it  ap- 

V'ttpianus  tba^Jto  meet  and  explain 
such  er|rfence  by  coun terra! ling 
^^0tKmiy,  at  the  trial,  required 
me,  to  inspect  entries  and  exam- 
ine dates,  dec. ;  and  that  since  the 
trial  it  had  been  dIscoTered  that 
three  witnesses  would  contradict 
the  defendant's  testimony,  as  to  the 
fact  of  payment,  on  the  day  and 
at  the  place  mentioned  by  him,  and 
would  tMtify  to  their  presencei  and 


he  di< 


to  what  did  take  place,  on  the  day 
and  at  the  place  of  the  alleged  pay 
ment ;  it  was  hdd^  that  this  was  a 
proper  case  for  granting  a  new  trial 
on  the  grounds  of  suiyriu  and  newly 
diteovered  evidence.  Marshall  t.  KUnek, 

2.  Hdd,  aUo,  that  the  evidence  offered 
to  be  given  was  material,  going  U^ 
the  merits,  had  been  discovered 
since  the  former  trial,  was  not  cu- 
mulative, and  there  was  no  laches 
in  not  discovering  it  before.  t^ 

See  Dbath  by  Wrongful  Act,  5. 
Mayor's  Court  of  Albany. 


NEW  YORK,  (CITY  OF.) 

1.  The  lesi^ilature,  by  an  act  passed 
on  the  17th  of  A{)ril,  1860,  consti* 
tuted  certain  persons,  therein 
named,  commissioners  to  locate 
and  erect,  in  the  city  of  New  York, 
a  suitable  building  to  be  used  as  a 
court  house,  dbc.  with  power  to 
purchase  the  necessary  grounds  for 
that  purpose ;  declared  that  the 
grounds  and  buildings  so  to  be  pur- 
chased and  erected  should  be  the 
property  of  the  city  ;  and  required 
the  board  of  supervisors  of  the 
county  to  levy  by  tax  an  amount 
not  exceeding  $50,000,  for  the  pur* 
pose  specified.  The  commissioners 
entered  into  a  contract,  on  behalf 
of  the  city,  with  the  plaintiff;  for 
the  purchase  of  a  lot  of  land  on 
which  to  erect  the  court  house. 
Held,  on  demurrer,  that  in  the  ab- 
sence of  any  acceptance  of,  or  as- 
sent to,  the  act  by  the  corporation 
of  New  York,  the  commissioners 
were  not,  by  force  of  the  act,  the 
agents  of  the  corporation,  and  had 
no  power  to  bind  the  city  by  their 
contracts.  Van  Valkenhtryh  v.  The 
Mayor,  fe.  ef  New  York,  109 

2.  And  that  for  the  legislature  to  ap- 
point agents  to  purchase  property 
for  the  city,  and  at  its  expense,  and 
without  its  consent,  was  an  extra- 
ordinary assumption  of  power,  to 
which  the  court  could  not  assent.  H 


NEXT  OF  KIN. 

1.  The  words  '*  next  of  kin,"  used  jm»- 
fUeiter,  in  a  limitation  of  penotial 
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property  by  will  or  deed,  without 
any  thing  in  the  context  showing  a 
different  meaning,  mean  those  of 
the  kindred  or  h^d^  who  take  by 
the  statute  of  distributions,  in  case 
of  intestacy,  including  representa- 
' tires,  but  excluding  the  widow,  as 
such.    Slotion  ▼.  Ltjneht  147 

%»  And  under  such  a  limitation,  such 
kindred,  including  those  claiming 
by  representation,' will  take  accord- 
ing to  the  statute;  that  is,  the 
shares  or  portions  prescribed  by 
the  statute.  ih 


ORDERS  OP  THE  WAR  DE- 
PARTMENT, 

1.  An  order  of  Aie  war  department, 
touching  the  arrest  and  detention 
of  deserters,  and  specifjring  the 
persons  who  are  authorized  to  make 
such  arrests,  should  be  construed 
strictly,  and  with  the  precise  lim- 
itations which  it  prescribes.  Trask 
V.  Fayne,  669 

2.  Such  an  order  should  not  be  held 
to  mean  that  the  person  named 
therein  may  perform  the  special 
duty  conferred,  as  they  might  some 
others,  by  procuration  or  delegated 
authority.  ib 

8.  It  is  a  case  for  the  application  of 
the  maxim  expreuio  wiiut  ttt  txdmio 
alteriu$.  ib 

4.  Giving  authority,  in  such  order,  to 
tkertfs  to  make  arrests,  will  not 
authorize  depuip  therifs,  as  such,  to 
arrest  deserters.  t^ 

ORDINANCE. 

Sit  MlTirXCXPAL  COBPORATTONS,  1,  2,  8. 


PARTIES. 

Joinder  of  Flaintifft^ 

1.  Freeholders  and  tax  payers  of  a 
town,  owning  lands  ia  sereralty. 


but  not  having  any  common  prop* 
erty,  can  not  join  in  a  suit  in  equi- 
ty to  restrain  the  collection  of  a 
tax  assessed  upon  all  the  lands  in 
the  town.  They  have  no  common 
interest  in  the  subject  in  contro- 
versy, to  entitle  them  to  Join  in  the 
action.    Magee  v.  Cutler^  289 

Joiiider  of  causes  of  action. 

2.  In  an  action  against  W.  and  C.  to 
recover  the  possession  of  one  undi- 
vided l-enth  part  of  one  hundred 
acres  of  land,  the  defendants  put 
in  separate  answers.  C.  did  not 
set  up,  in  his  answer,  that  he  occu- 
pied and  was  in  possession  of  only 
a  portion  of  the  land  ;  that  his  oc- 
cupation and  possession  were  ex- 
clusive and  in  severalty  ,  and  that 
W.  was  in  the  exclusive  occupation 
and  possession  of  the  remainder. 
The  answer  of  W.  contained  the  ne- 
cessary allegations  to  entitle  him  to 
raise  the  objection  that  the  action 
could  not  be  maintained  against 
the  defendants  jointly,  and  that  the 
plaintiff  was  bound  to  elect,  at 
the  trial,  against  which  he  would 
proceed.  The  referee  found  that 
the  plaintifThad  title,  in  fee,  to  one 
undivided  tenth  part  of  the  one- 
hundred  acres  of  land  described 
in  the  complaint ;  but  that  W  and 
C.  were  not  in  the  joint  possession 
or  occupancy  of  any  portion  of  the 
land ;  that  by  a  partition  between 
themselves,  W.  took  twenty  acres 
and  C.  eighty  acres  thereof,  and 
each  entered  into  the  exclusive, 
possession  of  his  share.  Held  1. 
That  C.  had,  by  his  answer,  waived 
the  objection  that  the  plaintiff 
could  not  maintain  the  action  a- 
gainst  him  and  W.  jointly/,  and  N 
that  the  plaintiff  was  botiifti  •  to 
elect,  at  the  trial,  against  which  he  . 
would  proceed.  2.  That  the  de- 
fendants could  not  demirr  .to'.t^e 
complaint  on  the  ground  that  sev-  , 
oral  causes  of  action  had^been  im-  ' 
properly  united,  for  the  reaalpn  that 
it  did  not  apt)ear  on  the  face  thene-  - 
of  that  several  causes  of  action  had  **« 
been  so  united.  8.  That  the  plain- . 
tiff  was  entitled  to  recover  against 
C. ;  and  that  the  referee  erred  in 
giving  judgment  in  favor  of  C.  4. 
That  there  was  nothing  in  the  casa 
to  prevent  the  plaintiff  from  elect- 
ing to  proceed  against  W. ;  and 
that  he  might  do  so,  on  a  retrial  ox 
the  actioQ.    DiUojfi  v.  Wilton,     261 
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5.  The  section  of  the  revised  sttt- 
ntes  which  provides  that  "  when 
the  action  is  against  several  defend- 
ants, if  it  appear  on  the  trial  that 
any  of  them  occupy  distinct  par- 
cels in  severalty,  or  jointly,  and 
that  other  defendants  possess  oth- 
er parcels  in  severalty,  or  jointly, 
the  plaintiff  shall  elect,  at  the  trial, 
against  which  he  will  proceed; 
which  election  shall  be  made  be- 
fore the  testimony  in  the  cause 
shall  be  deemed  closed  ;  and  a  ver- 
dict shall  thereupon  be  rendered 
for  the  defendants  not  so  proceed- 
ed against,"  was  not  repealed  by 
the  code  of  procedure ;  but  relates 
to  the  subject  matter  of  the  action, 
and  is  retained  in  force  by  section 
456  of  the  code.  tb 

Dffed  of,  how  ohjeeUd  to, 

4.  An  objection  for  a  defect  of  parties 
—  such  as  the  non-joinder  of  a 
person  as  plaintiff — which  is  not 
apparent  upon  the  face  of  the  com- 
plaint, can  only  be  taken  by  an- 
swer.    Conkiin  v.  Barton,  485 

6.  If  the  objection  is  not  thus  taken 
the  defendant  will  be  held  to  have 
waived  it.  ib 

PAETITION. 

1.  A  parol  partition  between  tenants 
in  common,  accompanied  by  actu- 
al possession  in  accordance  there- 
with, will  bind  the  parties  and 
those  claiming  through  or  from 
them.     Otis  v.  Cusaek,  546 

2.  And  where,  after  such  a  partition 
has  been  made,  the  parties  take 
separate  possession  of  their  respec- 
tive portions,  and  one  of  them  con- 
tracts with  a  mechanic  to  erect  a 
dwelling  house  on  his  part,  which 
is  built,  accordingly,  the  interest  of 
the  party  so  contracting  is  of  such 
a  nature  as  to  make  it  the  subject 
of  a  lien  under  the  mechanics'  lien 
law,  although  the  title  to  the  whole 
lot  is  in  the  co-tenant.  ib 

5.  But  the  co-tenant,  who  is  not  a 
party  to  the  contract  with  the  me- 
chanic, and  has  no  interest  in  the 
work  done,  is  not  liable  under  the 
contract;  nor  is  his  share  of  the 
property  subject  to  the  builder^s 
lien.  ib 


PARTNERSHIP. 


1.  B.,  L.  &  L.  by  an  instniment 
dated  July  ],  1860,  reciting  that 
they  composed  the  firm  uf  8.  &>  Co., 
agreed  that,  as  H.  A.  8.  had  loan- 
ed them  $100,000,  to  be  used  as 
capital  for  the  term  of  two  years 
and  subject  to  all  the  risks  of  their 
business,  so  far  as  the  creditors  oti 
the  firm  were  concerned,  they 
would  pay  him  interest  at  the  rate 
of  seven  per  cent  and  that  as  a 
bonus  for  the  good  will  of  the  busi- 
ness (in  which  he  had  formerly  been 
a  partner)  they  ^vould  allow  him, 
half  yearly,  one  per  cent  upon  the 
gross  sales  of  the  firm,  "  he  having 
no  interest  in  the  commission  guar* 
an  tee,  or  profit  and  loss,  and  in 
nowise  a  partner  or  to  be  allowed 
to  have  any  part  or  control  in  the 
business  of  the  house."  Heid,  that 
H.  A.  S.  was  not  a  partner  with  8. 
6l  Co.,  nor  liable  as  such  to  cred- 
itors of  the  firm.     Gibson  v.   Stone, 

285 

2.  A  partnership  may  be  indebted  to  a 
member  of  the  firm,  and  may  bind 
itself  to  him  by  note  or  bill.  And 
though  the  payee  can  not  enforce 
the  obligation  at  law,  by  reason  of 
the  technical  legal  rule  that  a  man 
can  not  sue  himself,  yet  he  may 
have  relief  in  equity;  and  his  in- 
dorsee may  recover  at  law.  Th4 
Trader^  Bank  of  Jtoehater  v.  Brad- 
wr,  879 

8.  In  equity  the  separate  estate  of 
partners  is  not  liable  for  partner- 
ship demands,  until  the  partnership 
effects  are  exhausted  and  the  sep- 
arate debts  are  paid.  Terrv  v.  But- 
ler,  895 

4.  An  order  appointing  the  plaintiff 
receiver  of  the  property  of  B.  a 
judgment  debtor,  was  founded  on 
a  demand  owing  by  P.  dt  B.  as  co- 
partners. The  property  in  the 
hands  of  their  assignees,  and  which 
the  latter  were  directed  by  their 
judgment  to  transfer  to  the  plain- 
tiff, was  the  separate  property  of 
B.  The  judgment  also  directed 
the  receiver  to  apply  the  avails  of 
said  separate  property  to  the  pay- 
ment of  the  said  copartnership  de- 
mand. Held  that  the  judgment 
was  erroneous,  in  the  absence  of 
any  evidence  that  the  separate 
debts  of  B.  had  been  paid.  ib 
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6.  A  paHlclpaiion  in  the  profits  of  a 
busiDess,  by  a  party,  as  a  compen- 
satioQ  for  his  labor  or  services, 
without  bis  having  an  interest  in 
the  principal  stock,  or  in  the  profits 
as  such,  or  any  right  to  control  the 
business,  does  not  make  him  a  part- 
ner.    Conklin  v.  Barton ,  435 

6.  He  roust  hare  an  interest  in  the 
stock,  with  a  right  to  control,  and 
thus  have  a  right  to  the  profits  as 
the  result  of  the  capital  and  indus- 
try in  which  all  concerned  are  in- 
terested, and  not  as  a  measure  of 
compensation  merely  ;  and  must  be 
liable  for  losses.  *  ib 

7.  Where  an  indiridual,  though  not 
'  actually  a  partner  of,  or  connected 

in  business  with,  another,  by  bis 
acts  and  declarations  holds  himself 
out  to  a  third  person  as  a  partner, 
and  induces  him  to  believe  that  he 
is  such,  and  thereby  goods  are  ob- 
tained on  the  credit  of  both,  be  will 
be  estopped  from  denying  the  ex- 
istence of  a  partnership,  and  will  be 
liable  as  a  partner.  ib 

8.  What  acts  and  declarations  of  an 
individual  will  amount  to  a  holding 
of  himself  out  to  others  as  a  part- 
ner, ib 

9.  After  a  witness  has  stated  what  he 
has  seen  and  heard  which  tended 
to  establish  the  existence  of  a  co- 
partnership, it  is  competent  to 
prove  by  him,  negatively,  that  he 
has  no  knowledge  or  infoitaation  to 
the  contrary.         '  t^ 

10.  Where  individuals  are  sued  as 
partners,  for  goods  sold  to  them  in 
their  business  as  hotel  keepers,  and 
the  partnership  is  denied,  a  bond, 
purporting  to  have  been  executed 
by  both  defendants  for  the  purpose 
of  obtaining  a  tavern  keeper's  li- 
cense, is  admissible  in*  evidence  as 
tending  to  establish  a  partnership. 

ib 
See  CoRPOBATiojr,  4. 

Pbbtob  axd  Cbeditob,  10, 11, 
Shbriff,  4. 


PIE&S. 

The  owners  of  a  pier  are  liable  for 
injuries  sustained  by  an  individual 


by  reason  of  its  defective  constmc* 
tion  and  dangerous  condition,  not- 
withstanding the  premises  are,  at 
the  time,  in  the  possession  of  a  ten- 
ant who  has  covenanted  to  keep 
the  pier  iu  repair,  if  the  defects  ex- 
isted when  the  owners  leased  the 
property  to  him.  Moodt/  v.  The 
Mayvr  ^.  of  New  York,  282 

See  Bbookltit,  (City  of,)  S. 


POWER. 

1.  H.  gave  to  his  executors  the  sum 
of  9 100,000,  in  trust  to  pay  over  the 
income  to  bis  daughter,  R..  during 
her  life,  and  in  case  she  should  have 
no  children  or  grandchildren  living 
at  the  time  of  her  death,  then  in 
trust  to  pay  over  one  half  of  such 
sum,  viz.  $jO,000,  to  such  person 
or  persons,  whether  her  husband  or 
otherwise,  as  she  might  by  last  will 
and  testament  appoint.  R.  made  » 
will  by  which  she  gave  her  husband 
$50,000,  in  general  terms,  and 
without  any  reference  to  the  power 
of  appointment  given  her  by  the 
will  of  her  father.  JlelH  that  the 
will  was  a  valid  execution  of  the 
power.     White  v.  iftcia,  64 

2.  ffeld,  alee,  that  evidence  as  to  the 
circumstances  or  condition  of  the 
property  or  fund  in  the  hands  of 
H.'s  executors  ;  to  show  that  R.'s 
own  savings  or  pn)perty  was  not 
sufficient  to  answer  the  special 
legacies  bequeathed  by  her  will ; 
and  of  other  extrinsic  facts,  as  dis- 
tinguished from  what  she  said,  at 
or  about  the  time  of  executing  her 
will,  was  properly  received.  A 


PRACTICE. 

1.  When  a  party  relies  upon  errone- 
ous decisions  made  upon  a  trial  be- 
fore a  referee,  it  is  not  necessary 
to  make  and  serve  formal  excep- 
tions to  the  report  of  the  referee. 
If  it  is  claimed  that  the  referee  has 
erred  in  his  legal  conclusiohs,  then 
the  party  must  apprise  his  adversa- 
>ry  of  the  ground  of  his  objections, 
by  serving  exceptions,  in  the  man- 
ner provided  in  the  first  clause  of 
sec.  268  of  the  code  of  procedure. 
Cowen  T.  The  VUlogr  of  JTeet  Troy, 
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2.  It  is  too  late,  at  the  trial,  to  object 
that  the  complaint  and  BammonB 
vary;  that  the  summona  is  under 
the  wrong  subdivision  of  section 
129  of  the  code  of  procedure,  to 
justify  the  complaint  filed  and 
served.     WiUet  v.  Sttuxart,  98 

8.  That  objection  should  be  presented 
by  motion,  in  order  that  an  amend- 
ment may  be  made,  on  just  terma. 

ib 

4.  A  court  can  never  be  asked  to 
charge  upon  the  assumption  of  a 
ftust  not  only  not  conceded,  but 
which  the  testimony  strongly  tends 
to  disprove.     TratJe  v.  PoyrUt      669 

fi.  The  rule  that  exceptions  to  a 
charge  must  be  specific  does  not 
apply  to  a  case  where  the  judge  ex- 
cludes the  defense  on  the  opening 
of  the  defendant's  counsel.  Sawyer 
T.  Chambers,  622 

0.  Where  the  judge  excludes  the 
whole  defense,  one  exception  to  the 
decision  is  good.  ib 

Se$  SuppLBMEirTAL  Complaint. 


PRINCIPAL  AND  AGENT. 

See  Banks  and  Banking. 
Bond,  1,  2,  8. 
Insvbancb. 
Nbw  Yobk,  (City  of.) 


PRINCIPAL  AND  SURETY. 

1.  A  surety,  who  guaranties  the  punc- 
tual payment  of  "  the  interest"  on 
a  money  bond  not  bearing  interest 
by  its  terms,  is  liable  for  interest 
accruing  after  the  bond  becomes 
due.      Samillon  v.    Van  BetuaeUur, 

117 

2.  Whereacreditor  receives  the  tsheck 
pr  draft  of  the  principal  debtor, 
payable  at  a  future  day,  in  pay- 
ment of  the  debt,  without  objec- 
tion, and  instead  of  returning  it  to 
the  maker,  forwards  it  to  the  bank 
for  collection,  if  the  check  or  draft 
is  not  absolute  payment  of  the 
debt,  the  effect  of  the  transaction 
is  to  extend  the  time  of  payment 
after  the  demand  has  accrued,  dur- 
ing which  time  the  creditor  would 
be  precluded  from  bringing  an  ac- 

.  tiou  to  recover  the  amount,  of  the 


principal  debtor ;  and  if  the  exten* 
sion  is  given  without  the  consent  of 
a  surety,  it  discharges  him  from 
liability.  Th4  jUhany  CUy  Fire  Ins 
Co,  V.  Decendorft  444 

See  SUBBOOATIOH. 


PROMISSORY  NOTES. 

1.  The  facts  thlit  a  note  sued  on  wat 
made  by  the  defendant  without 
consideration,  and  was  delivered  to 
the  payee  solely  for  his  accommo- 
dation, and  that  it  was  transferred 
by  the*  payee  to  the  plain tift'  after 
it  became  due,  will  not,  alone,  con- 
stitute any  defense.  CorhiU  v.  Mil- 
ler,  805 

2.  In  an  action  by  the  indorsee  of  a 
promissory  note,  against  the  maker, 
the  answer  alleged  that  the  note 
was  made  and  given  to  0.  for  the 
purpose  of  enabling  him  to  raise 
money  to  buy  or  pay  a  mortgage 
held  by  the  plaintiff'  on  property 
owned  or  claimed  by  0. ;  that  the 
note  was  not  used  for  that  pur- 
pose, but  remained  in  the  hands  of 
0.  until  after  the  same  became  due, 
and  was  then  transferred  to  the 
plaintiff.  Bdd,  that  if  this  could 
be  deemed  a  misappropriation,  in 
any  sense,  in  order  to  render  it 
available  as  a  defense,  the  answer 
should  have  shown  that  it  was,  or 
might  have  been,  injurious  to  the 
defendant.  H 

8.  But  the  answer  merely  alleging 
that  it  was  expected  and  intended 
that  the  plaintiff*  should  have  the 
proceeds  of  the  note,  after  it  was 
negotiated,  and  that  instead  of  the 
proceeds  he  had  taken  the  note; 
ii  was  held,  that  this  was  no  misap- 
propriation, within  any  of  the  cases. 

ib 

4.  In  an  action  upon  a  promissory 
note,  by  the  payees  against  in- 
dorsers,  the  court  refused  to  allow 
the  defendants  to  show  that  the 
note  was  given  for  goods  to  be  de- 
livered, and  Uiat  such  goods  had 
never  been  delivered.  Eeld  erro- 
neous.   Sawyer  v.  Chasnbers,       .622 

See  Account. 
Nbw  Trial. 
Pabtnbbbhip,  2. 
Subboqation. 
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RAIL  ROAD  COMPANIES. 

1«  A  rail  road  corporation,  as  a  com- 
mon earri«r  of  goods,  can  by  con- 
tract osempt  itself  firom  all  liabilty 
for  the  loss  of,  or  an  iijory  to, 
goods,  from  negllgenoa.  X00  ▼. 
Marth,  102 

2.  The  plaintifik  made  an  agreement 
with  the  defendant  as  receiver  of 
the  Erie  rail  road,  for  the  transpor- 
tation of  live  stock,  orer  the  road. 
The  contract  exonerated  the  de- 
fendant from  all  liability  for  loss  or 
damage  that  might  happen  from 
any  other  canse  than  wilUtl  negli- 
gence or  frand ;  and  stated  that 
the  rate  of  freight  to  be  paid  by 
the  plaintifi^  had  been  reduced  in 
consequence  of  their  assuming  these 
risks.  Seld  that  the  defendant  was 
not  liable  for  damages  to  the  plain- 
tiff^* cattle  arising  firom  the  cars 
being  thrown  off  the  track,  where 
it  was  found,  by  the  referee,  that 
the  occurrence  was  without  any 
willful  negligence  on  the  part  of  the 
defendant  or  its  agents.  ib 

Z.  Where  animals,  transported  by 
rail  road,  were  killed,  by  an  acci- 
dent for  which  the  company  was 
not  liable,  and  the  agents  of  the 
company  offered  to  carry  the  dead 
stock  through,  if  the  owner,  who 
accompanied  the  train  and  was 
present  at  the  accident,  would  take 
charge  of  them,  who  refused  to  do 
so;  Seld  that  the  owners  had  no 
claim  to  recover  of  the  rail  road 
company,  on  the  ground  that  they 
had  failed  to  deliyer  the  carcasses 
of  the  dead  animals.  ib 

4.  Where  nroperty  is  delivered  to  a 
rail  road  company,  to  be  trans- 
ported by  that  and  another  com- 
pany, over  their  respective  roads, 
to  its  plaoe  of  destination,  It  is 
enough  for  the  owner,  in  an  action 
against  the  company  delivering  the 
property,  to  recover  damages  for 
negligence,  to  show  that  he  deliv- 
ered the  property  to  the  first  com- 
pany in  good  oi^er ;  and  the  bur- 
then is  then  cast  upon  the  company 
delivering  the  goods  thus  ii\|ured, 
of  proving  that  they  were  not  in- 
jured while  in  iti  poisaMlon,  or 
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that  they  came  to  its  possession 
thus  ii^ured.  Smith  T.  Th4  ym» 
York  Central  R»l£oadGQ.,^  226 

5.  The  liability  of  a  rail  road  com- 
pany as  a  carrier  of  freight  is  for . 
its  own  acts,  or  for  ii^uries  which 
such  Areight  receives  while  it  is  in 
its  custody  for  the  purpose  of  trans- 
portation \  and  not  for  the  acts  of 
other  companies  which  mav  have 
previously  injured  such  fteight.    ib 

6.  The  provision  of  t|ie  statute,  that 
"  whenever  two  or  more  rail  roada 
are  connected  together,  any- com- 
pany owning  either  of  said  roads 
receiving  freight  to  be  transported 
jto  any  place  on  the  line  of  either  of 
said  roads  shall  be  liable  as  com* 
mon  carriers,  for  the  safe  delivery 
of  such  freight  at  such  place,"  was 
intended  to  apply  bnly  Jto  the  com* 
pany  originally  receiving  and  un- 
dertaking to  convey  and  deliver,  the 
fright,  and  not  to  create  any  lia^  ' 
bility  against  any  other  company 
for  an  injury  sustained  by  gooda 
while  in  the  possession  of  the  com- 
pany originally  receiving  them,    ib 

7.  An  interme^ale  carrferj  who  was 
not  a  party  to  the  original  under- 
.Uking.  i»  liable;  it  item,  only  aa  aa 
ordinary  carrier,  for  loss  or  dam- 
age arising  while  the  goods  are 
in  his  possession  as  such  carrier. 
Fer  JoHVSON,  J.  ib 

8.  This  gives  the  owner  his  election, 
in  case  of  loss  or  damage,  to  bring 
his  action  either  against  the  car- 
rier with  whom  t'be  original  under- 
taking was  entered  into,  or  against 
the  particular  earner  in-  whose 
hands  the  loss  or  k\jjary  has  oc- 
curred.   P^*  JoassoR,  J,  •* 

9.  The  latter  is  dearly  liable  for  his 
own  default,  without  any  aid  from 
the  statute...  .  il 

10.  Where  the  plaintiff  delitered  to 
the  Western  Rail  Road  Company, 
in  Massaciiustftts,  iriiose  road  con- 
nected, with  that  of  the  NewTork 
Central  Rail  Road  Company,  at 
Albany,  goods  to  be  transported  to 
M.  at  Rochester,  which  goods  were 
received  by  M.,  tnm  'the  Utter 
company,  in  a  damaged  condition ; 
Seld,  that  without  fUrthisr  proof 
than  tb»t  of  the  ddiTirf  of  tho 
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goods  In  good  eooditioD,  to  the 
Western  Rail  Road  Company,  the 
court  would  infer  a  delivery  of  the 
property,  in  the  same  condition,  by 
that  company,  to  the  New  York 
Central  Rail  Road  Company  to  be 
transported  by  the  latter  company, 
as  carrier,  to  Rochester ;  and  that 
enough  was  proved  to  put  that 
company  upon  its  defense,  and  to 
authorize  a  recovery,  in  the  ab- 
•enee  of  any  oooater  evidence,     ih 

$m  DsATB  BT  WBOsaFVL  Act,  &c. 


BECEIVRR. 
6m  CouoBATiov,  10,  IS. 


RECRUITS. 

Sm   BOABD  OF  SuPXSTXtOBS.' 
COVVTT. 
COUVTT  BoBDf. 

Towv. 


RSCOUPMBNT. 
St$  Vbbbob  ABD  PiTBOHASBBi  lit 

RELEASE. 

Sm  IVIVBABCB,  21. 

REFEREES. 

1,  A  referee,  being  appointed  by  the 
court  to  perform  certain  duties,  is 
one  of  iU  officers,  and  moneys  in 
bis  hands  being  in  the  enstody  of 
the  court,  no  action  can  be  brought 
against  him  to  recover  thoce  mon- 
eys, without  the  permission  of  the 
court    Si99iMr.  Wright,  461 

2.  Either  leave  must  be  obtained,  for 
that  purpose,  or  an  application 
should  be  made  by  motion,  for  di- 
rections u  to  the  disposition  of 
the  fund.  ih 

Sm  HlOHWATB. 
PlUOTXCB,  L 


REMOVAL  or  CAUSE  TO  CIR- 
CUIT COURT  OF  THE  UNWED 
STATES. 

'After  a  verdict  has  been  rendered, 
and  a  judgment  docketed,  in  a  state 
court,  with  no  defense  under  any 
act  of  congress  interposed,  upon 
the  trial,  the  supreme  court  is  not 

•  authorized  to  direct  the  removal  of 
the  cause  to  the  circuit  court  of 
the  United  States,  so  as  to  enable 
that  court  to  proceed  and  try  the 
cause  over  again,  the  same  as  if  it 
h^d  been  originally  commeneed 
therein  and  no  previous  trial  had 
been  had,  or  Judgment  rendered. 
Fairii  v.  Mtsrray,  82S 

Sh  CoBtminnovAii  Law,  S. 


RES  ADJUDICATA. 
See  FoBHBB  SvxT. 


RIOT. 

8h  Bbookltv  (Citt  of,)  8. 
CoirtTiTiTTioirAL  Lav,  1, 2. 
Mob. 


S 

8ATISFACTI0K. 

See  Dbbtob  abd  Cbiditob,  1. 

BET  OFF. 

.» 

The  equity  to  have  one  Jtidgmmt  Bet 
off  against  another  can  not  arise 
until  Judgment  is  actually  recover- 
ed in  the  second  action.  An  as- 
signment made  previous  to  that 
event,  transferring  a  legal,  or  even 
an  equitable  title,  to  the  demand, 
will  have  the  effect  of  preventing 
the  right  of  set-off  from  accruing. 
Mackey  v.  Maekey,  63 

See  Appeal. 

SHERIFF. 

1.  It  is  a  breach  of  a  demity  sheriff's 
^  Qffiolal  boBd  if  he  fhili  to  pay  oTsr 
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money  eolleetad  Iff  him  <m  exMii- 

-  Uon,.  even  if  the  sheriff  should  nerer 
be  sned,  or  made  to  pay  the 
amouit.    WilUt  y,  Stewart,  98 

2.  The  deputy's  liability  depends 
solely  upon  his  own  omission  to 
pay  over  to  the  sheriff,  and  not  in 
any  manner  upon  what  becomes  of 
the  money  after  the  sheriff  receives 
it,  or  who  is  entitled  to  it.  Si7th- 
MKLASDf  J.,  dissented.  ib 

8.  A  sheriff  is  not  responsible  for 
such  acts  as  the  law  requires  him 
to  perform.  He  could  not  execute 
the  commands  of  process,  either  in 
the  case  of  an  execution  or  an  at- 
tadiment,  without  taking  the  man- 
ual possession  of  the  property 
which  he  is  required  to  seize. 
South  T.  Ouster,  187 

4.  An  action  will  not  lie  against  m 
sheriff,  as  a  wrongdoer,  by  all  the 
members  of  a  firm,  a  part  of  whom 
are  the  defendants  in  an  attach- 
ment, on  the  ground  that  upon 
such  attachment  be  has  seized  and 
taken  into  his  custody  property  be- 
longing to  the  plaintifik  collectirely, 
as  a  partnership.  ib 

i.  After  a  sheriff  has  seised  property 
upon  a  warrant  of  attachment,  and 
has  advertised  the  same  for  sale 
upon  an  execntion  issued  in  the  at- 
tachment suit,  upoq  receiving  an 
tndeinnitt/  from  the  plaintiff,  he  is 
at  liberty  to  return  the  execution 
nulla  bona,  on  the  property  being 
taken  out  of  his  possession;  pro- 
vided he  acts  in  good  faith;  but 
in  so  doing  he  assumes  the  re- 
sponsibility of  proving  property 
out  of  the  defendant  in  the  execu- 
tion, and  thus  supporting  his  re- 
turn.   ZummiM  v.  Kueon,  873 

0.  In  an  action  against  the  sheriff  for 
a  false  return,  in  such  a  case,  after 
the  plaintiff  has  introduced  evi- 
dence sufficient,  prima  facie,  to  es- 
tablish property  in  the  Judgment 
debtor,  and  a  levy  thereon,  the 
sheriff  has  a  right  to  controvert 
such  evidence,  and  to  prove  that 
such  property  did  not  belong  to  the 
Judgment  debtor,  bat  to  goother 
person,  ib 


See  AvTAOBicm. 

Obaebs  op  TBI  Wab.Dbtabt- 

UBITT. 

SPECIFIC  PEBFOEMANCE. 

1.  H.  being  the  holder  of  a  first 
mortgage  made  by  L.  to  secure 
112,000,  the  principal  sum  of  whidi 
was  then  due  and  payable,  at  Uio 
option  of  H.,  in  consequence  of  a 
default  having  been  made  in  the 
payment  of  interest ;  and  P.  being 
the  owner  of  the  second  mortgage 
on  the  same  premises,  made  by  L., 
which  he  was  then  foreclosing;  P., 
in  order  to  prevent  the  threatened 
foreclosure  of  the  first  mortgage, 
made  an  agreement  with  H.,  where- 
by, in  consideration  of  H/s  waivinff 
his  option  to  consider  the  principal 
of  the  first  mortgage  due,  he  agreed, 
1.  To  pay  the  interest,  taxes  and  as- 
sessments in  arrear;  2.  To  prose- 
cute the  foreclosure  of  the  second 
mortgage  ;  and  8.  In  the  event  of 
his  buying  the  mortgaged  prendses, 
"  in  his  own  name  or  otherwise," 
at  the  foreclosure  sale,  subject  t9 
the  first  mortgage,  to  reduce  the 
principal  sum  secured  by  the  said 
first  mortgage  by  paying  |8000,  on 
account  thereof.  At  the  foreclos- 
ure sale  B.  purchased  the  mort- 
gaged premises,  and  took  the  sher- 
iff's deed  in  his  own  name,  at  the  in- 
stance and  for  the  benefit  of  P.,  and 
with  full  knowledge  of  the  agree- 
ment made  by  P.,  and  for  tho 
purpose  of  enabling  P.  to  evade  the 
samei  MM,  1.  That  the  agrees 
ment  made  by  P.,  was  a  lawM 
and  valid  agreement,  for  a  suM- 
cient  and  lawftil  consideration.  2. 
That  the  complaint  showed  a  pri- 
ma facie  right  in  H.  to  come  into  a 
court  of  equity  a  least  for  the  pur- 
pose of  obtaining  a  decree  declaring 
the  sheriff's  deed  to  B.  to  be  fhtud- 
ulent,  inoperative  and  void,  so  far 
as  it  prevented  the  specific  per- 
formance of  the  agreement  of  P. 
to  reduce  the  first  mortgage.  8« 
That  a  court  of  equity  having  Ju- 
risdiction for  that  purpose,  it  could 
proceed  and  decree  a  specific  per- 
formance of  the  agreement  of  P. 
to  reduce  the  first  mortgage  by 

'  paying  $3000  on  account  thereot 
Clbrxb,  J.  dissented.  ZtPtngeten 
T.  Fainter,  270 

-        •       ,  J^XiaVAAVOB,.  >..    .... 
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STATUnS. 


^FsAUDt,  (Statvtiof.) 

LiHITATIOSB,  (StATUTB  OP.) 

Mob. 

Natioval  Bavu. 


STOCK. 

A«NaTIOSAL  BAtXB. 

8TBSET8. 
Bm  UmeofAL  CosroKATiovt,  2  to  6. 

flUBBOGATIOK. 

1.  It  is  m  geDeral  pnndple  of  oqnity 
ihftt  a  surety,  or  a  party  ^o 
f lands  In  the  relation  of  a  surety, 
k  entitled  to  pe  sabrogated  to  all 
the  rights  and    remedies  of   the 

.  creditor  against  the  principal  whose 
dsbt  he  has  been  compelled  to 
pay.    Mifgwu  ▼.  Wrt^kt,  461 

%  <And  where  a  person  standing  In 
the  sitoatlon  of  a  surety  for  the 
payment  of  a  debt  reoei?es  a  oollat- 
eral  security  for  such  payment,  for 
Us  indemnity,  the  principal  credit- 
Mr  is  In  equity  entitled  to  the  bcn- 
eflt  of  such  collateral  secnrity ;  al- 
ihongh  he  did  not  originally  rely 
Bpon  the  credit  of  such  collateral 
■ecQrity,  or  know  of  its  ezisteoee, 
la  the  first  instance.  ib 


t.  An  aeoommodation  maker  of  a 
promissory  note,  for  whose  beneflt, 
In  part,  the  note  was  given,  can 
not  claim  mn  equitable  right  to  a 
secnrity  which  has  been  pledged  to 
^  the  person  oocnpjing  the  position 
*:  of  second  Indorser,  for  his  special 
lademaity ,  alter  such  second  indors- 
«rha8  been  absolutely  discharged 
ftom  liablUty.  ib 

4.  Id  order  to  arail  himself  of  the 
benefit  of  such  security,  It  Is  essen- 
tial that  the  taaker  of  the  note 

"should  have  paid  the  debt  for 
which  he  was  liable.  4b 

6,  If  he  fiOTs  ib  pay  the  debt,  and 

the  second  indorser  has  been  dis- 

'  charged  from  liability,  the  security 

pledisd,  ta^.tt^.llktter  by  the  first 


ladefser,  for  Us  iDdennUr,  will  n* 
Tert  back  to  and  become  the  prop- 
erty  of  the  first  Indorser,  and  a  sub- 
sequent assignment  thereof  by  the 
second  indorser  to  the  maker,  will 
conrey  no  title.  «i 


SUBSCBIPTION  PAPEB. 
Sie  Btidbvci,  U 

8UPEBVIS0B. 

Sm  BOABP^  OV  fiVPBBTItOM. 


8UMMABT  PB0CBEDIR08  TO 
BBCOVEE  THE  PO88E88I0K 
OP  LAND. 

1.  An  affidavit  of  the  serrioe  of  a 
summons,  nnder  the  statute  rela- 
tive to  '-Summary  prooee^ngs  to 
recover  the  possession  of  land,** 
which  alleges  a  service  upon  an 
under  tenant,  on  the  demised 
premises,  and  that  the  tenant  was 
absent  ft*ora  his  last  and  usual  resi- 
dence, without  stating  that  such 
residence  was  upon  the  demised 
premises,  Is  insufficient.  Thi  Fn- 
pit,  «r  rd.  Sin^mt^,  v.  Plett,        119 

2.  A  demand  of  the  rent  cliimed  to 
be  due,  made  of  an  under  tenant, 
Who  is  described  in  the  affidavit  as 
a  person  in  possession  of  the  de- 
mised premises,  Is  not  suffldeot  to 
give  tiM  Justice  Jurisdiction.         A 

8.  The  demand  must  be  made  of  the 
.  tenant,  or  three  days'  notice  reqmr^; 
ing  payment,  or  the  possessioB  of 
the  premises,  must  be  served  in  the 
manner  spedded  in  the  statute  for 
the  service  ^  the  summons.         ib 

4.  The  affidavit  which  is  the  founda- 
tion of  "summary  proceeedings  to 
recover  the  possession  of  lands" 
should  make  out  a  plain  case,  an4 
should  not  be  uncertain  or  contra- 
dictory. TJU  TtcpU,  t»  rd,  Seberttt 
T.Mathewi,  168 

6.  If  it  shows  neither  the  relation  of 
landlord  and  tenant,  nor  that  soy 

Sarticulsirly  specified  term  of  the 
efendant  has  expired,  the  smn« 
mons  will  be  unauthorized,  and  all 
subse^Luent  proceedings  void.      ib 


iNDix  7dsr 


6.  Where  an  affldajlt  of  the  twrrlce 
of  thesummooB  stated  that  the  ser- 
Tice  was  made  hy  "  leaving  a  true 
eop J  of  the  same  with  a  person  who 
said  he  belonged  there,  at  Air  last 
or  usual  place  of  residence,  with  a 
person  of  mature  age,  who,  at  the 
time  of  said  service,  was  on  sud 
premises  and  resided  thereon,  said 
tenant  being  then  absent  ft-om  his 
last  or  usual  place  of  business ;" 
J7«tf,  that  the  affidavit  was  defect- 
ive, as  not  showing  that  the  copy 
was  left  with  a  person  of  mature 
age  at  the  last  or  usual  place  of 


BXTMMONB. 

Bh  Pbacticb,  2,  8. 

SmocABT  pBocsiDnros,  &o. 


8UPPLBMXNTAL  COMPLAINT. 

The  filing  of  a  supplemental-  com- 
pla&it  for  the  purpose  of  reviving 
an  action  is  a  matter  of  right  A 
motion  for  leave  to  tile  such  a  com- 
plaint is  unnecessary  and  improper. 
JU«h  V.  iMFargt^  616 


CnmPLtTS  HONXTfl. 

Si$  MOBTOAOX. 

SUBROGATE. 

I,  the  power  of  a  surrogate  to  refer 
a  matter  in  controversy,  arising  out 
of  a  claim  presented  to  an  eaceon- 
tor  or  adadniatrator,  against  Che 
estate,  under  title  8,  piui  2,  chapter 
6,  sec.  84  of  the  revised  statutes, 
embraces  both  legal  and  equitable 
daims.     WIUU  v.  ^Stoyy,  124 

1  Although  the  surrogate's  court  is 
one  of  special  and  limited  Jurisdic- 
tion, and  can  only  exercise  such 
power  as  the  statute  confers,  yet 

\  the  authoHty  to  do  certain  acts,  or 
to  exert  a  certain  degree  of  power, 
need  not  be  given  in  express  words, 
but  may  be  fUrly  inferred  from  the 
general  language  of  the  statute; 
or,  if  it  be  neoessarr,  to  accomplish 
Its  objectsi  and  to  tbe  JtiBtaiid  nsa- 


tvH  exercise  of  ffie  powers  which 
are  expressly  given,  it  may  be  taken 
for  granted.    Dufoti  p,  8mi$^     412 

8«  The  surrogate  being  authorised  by 
the  revised  statutes  to  direct  and 
control  the  conduct,  and  settle  the 
accounts,  of  executors  and  admin- 
istrators ;  to  enforce  the  payment  of 
debts  and  legacies ;  and  to  adminis« 
ter  justtoa  in  all  matteia  vAating  to 
tho  ailkirs  of  deceased  persons  ac- 
cording to  the  provisions  of  the  stat- 
utes of  this  state ;  hb  has  ample  au- 
thority to  compel  executors  to  per- 
form t^eir  duty  by  expending,  for 
the  benefit  of  infant  legatees,  tho 
interest  of  a  sum  of  money  In- 
trusted to  them  for  that  purpose, 
by  the  testator.  A 


TAXES  ANB  ASSESSMENTS. 

1.  The  relator,   being  assessed  for 

$3000  upon  his  banking  house, 
125,000  upon  his  capital  stock,  and 
$28,000  for  personal  property,  in- 
cluding surplus  earnings,  less  tho 
value  of  his  banking  house,  appei^led 
from  the  assessment,  and  testified 
before  the  assessors  that  he  had  no 
personal  property  liable  to  taxa- 
tion, except  the  capital  stoelt  of 
his  bank,  amounting  to  |26,006; 
that  tlO,000  of  that  amount  was 
invested  in  United  States  six  per 
cent  bonds;  and  that  his  banking 
house  formed  a  part  of  the  capital, 
of  his  bank.  Held  that  It  was  the 
duty  of  the  assessors,  upon  these 
facts,  to  amend  their  assessment 
roll  by  striking  out  tlO,000  for  tho 
amount  of  the  government  sectfri- 
ties,  not  taxable,  forming  a  part  of 
the  capital  of  his  bank.  I!IUPa^, 
cp  r4,  JlUipUt,  V.  JBaUj^^  589 

2.  SM,  otw,  that  as  they  had  assessed 
his  banking  house  as  real  estate, 
the  amount  of  Its  valuation  should 
also  have  been  stricken  out  from 
theamouBtof  thecaaltal  st^ckof 

.liUbank.  «» 

8.  And  that  the  whole  amount  as- 
sessed for  personal  estate,  |25,000, 
should  also  have  been  stricken  oat ; 
fTMiigftho  d«tr«r  tlM  iwiMOfa 


ZIO 


niDBX. 


;  Urtik»-the  relator's  statement  un- 
der oath,  DpOD  that  pointy  as  true. 

ik 

4  The  proTision,  in  the  act  of  1851, 
amending  the  statute  relating  to 
assessments  and  the  collection  of 
taxes,  taking  away  the  conclusiTe- 
ness  of  the  affidavit  before  required, 
and  malting  it  the  duty  of  the  as- 
sessors npon  an  application  being 
made  to  reduce  the  value  of  real 
and  personal  estate,  to  examine 
the  applicant  under  oath  touching 
the  Talue  of  his  property,  and  then 
to  fix  the  ralne  thereof  as  shall  be 
Just,  does  not  give  the  assessors 
any  right  to  flx  such  Taluo  arbitra- 
rily or  capriciously.  ib 

6.  They  act  Judicially,  in  fixing  snch 
Talue,  and  are  called  upon  to  pass 
upon  the  evidence  produced  before 
them;  and  when  they  have  no 
ground  in  such  evidence,  to  flx  a 
valuation  dlflTerent  from  that  sworn 
to  by  the  applicant  for  a  reduction, 
they  are  bound  to  take  and  follow 
his  statement  under  oath,  as  for- 
merly, ii 

t*  Where  assessors,  in  thar  return  to 
a  certiorari,  state  that  they  have 
delivered  the  assessment  roll,  duly 
certified,  to  the  supervisor  of  the 
town,  and  that  the  same  is  not  in 
their  possession  or  control,  the 
court  has  no  power  to  render  any 
Judgment  that  can  affect  the  assess- 
ment roll,  or  correct  any  errors ; 
although  it  is  satisfied  there  was 
dear  error  in  the  proceedings,      ib 

7.  The  only  remedy  of  the  person 
aggrieved,  under  such  circum- 
stances, it  iMvw,  is  by  an  action 
against  the  county,  to  recover  back 
the  amount  of  the  tax  improperly 

T  and  levied.  ib 


Sm  Laxdlobd  avb  Tsvavt. 
Katiosal  Bavks,  6  to  10. 


TOWN. 

1.  A  board  of  supervisors  Is  author- 
ised to  allow  the  towns  to  borrow 
upon  their  own  credit.  But  unless 
th^  board  provides  by  resolution  for 
the  issuing  of  town  bonds,  or  of 
bonds  upon  the  solo  credit  of  the 

,  ..toprosi  or  .of  any  towoi  bonds  so 


issued  br  >wdi  towns,  or  mtf  of. 
them,  will  be  unauthorized  and  in* 
valid.  Th*  Pt(gpU,  ex  rd.  Bote,  v. 
The  Board  of  Supertmre  of  the  Commit 
of  Lieihgeiom,  296 

2.  Town  debts  can  only  be  lawfully 
authorised  under  the  act  of  18ff4, 
in  the  shape  of  town  bonds ;  and 
such  town  bonds  can  only  be  issued 
by  the  town  authorities  after  a 
vote  of  the  town  duly  had  at  a 
regular  town  meeting,  called  and 
h^  for  that  purpose.  A 


TRUST. 
8m  HirsBAsn  axd  Win,  1,  2. 


VBKDOB  AND  PURCHASEB. 

1.  A  vendor's  lien  npon  the  land  sold, 
for  the  purchase  money,  can  only 
be  waived  by  taking  collateral  se- 
curity, or  by  an  express  agreement 
to  that  effect.  The  party  disput- 
ing the  lien  must  show  that  the 
vendor  agreed  to  rest  on  other  se- 
curity, sind  to  dbcfaaige  the-  lien. 
IhMe  V.  HvU,  28 

2.  The  principle  of  equitable  lien  is 
founded  on  the  presumed  Intention 
of  the  parties.  A 

8.  The  law  presumes  an  intention  on 
the  part  of  the  vendor  to  retain  hitf 
lien  for  the  purchase  money,  and 
imposes  upon  the  purchaser  the 
burden  of  proving  the  contrary.    4 

4.  The  plaintiff,  by  his  agent,  pro- 
posed to  sell  a  piece  of  Isnd  to  a 
corporatiott,  and  to  receive  in  pay- 
ment therefor  stock  of  the  company 
to  a  specified  amount.  A  coBHUit* 
tee  of  the  corporation  made  a  re- 
port recommending  the  acceplance 
of  this  proposition,  which  was 
adopted ;  but  no  further  steps  were 
taken  to  pay  for  the  land  In  eltock, 
nor  was  any  stock  ever  issued  to 
the  plaintiff,  or  to  any  person  for 
his  benefit.    The  plaintiff  conveyed 

.  the  land  to  the  corporation,  but  the 
consideration    nnoey  was   Bsrar 


INDEX. 
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paid.  Atf,  that  the  drenmituioes 
of  the  cMe  did  not  show  a  waiver  of 
the  Tender's  lien  for  the  parchase 
money.  Nor  did  the  ftict  that  the 
Tendor  had  put  his  demand,  for  the 
parchase  money,  into  a  judgment 
before  attempting  to  enforce  the 
lien,  oTinoe  an  intention  to  waire  it. 

ib 

5.  At  most,  the  obtaining  of  a  Judg- 
ment for  the  parchase  money  can 
only  he  regarded  as  a  circumstance 
to  siiow  the  intention  of  the  Tender 

'  to  waire  the  lien,  bearing  apon  the 
qaestion  whether  there  was  a 
waiver  or  not.  ib 

6.  Where  the  vendor  has  recovered  a 
Judgment  for  the  parchasei  m^^ney, 
it  is  no  defense  to  an  action  to  en- 
force his  eqnitable  lien,  that  he  has 
not  issued  an  execution  upon  the 
Judgment.  ib 

7.  If  one  undertakes  to  sell  land 
knowinor  that  he  has  no  authority 
to  convey,  the  qaestion  of  good 
faith  can  not  arise,  and  he  can 
not  claim,  and  is  not  entitled  to, 
any  protection  upon  that  ground. 
Mrifukerhoff  v.  PA«(pt«  409 

8.  If,  under  such  circumstances,  he 
assumes  to  sell  without  being  in  a 
situation  to  convey,  and  without 
the  power  to  confer  any  title,  he 
does  it  at  his  peril,  and  can  not 
claim  the  protection  of  a  vendor  in 
good  faith.  ib 

9k  He  violates  his  contract,  and  must 
be  held  responsible  for  the  damage 
oecaaloiiedby*l>rMchof  it.       ib 

10.  Where  a  vendor  knows  that  he 
has  no  power  to  convey,  and  flUls 
to  disclose  to  the  vendee  his  want 
of  power,  the  case  is  clearly  dis- 
tinguishable from  one  where  a  party 
acts  under  an  honest  but  mistaken 
belief  that  he  has  a  good  title,  and 
does  everything  in    his  power  to 

.  execute  the  contract.  ib 

11.  Where  a  contract  to  convey  land 
describes  the  grantor  as  "  trustee, 
dbc"  but  without  stating  for  whom, 
this  will  not  relieve  him  from  per- 
sonal responsibility,  nor  change  the 
legal  effect  of  his  contract  ib 

12.  Althoogh  a  purchaaer,  when  nied 
for  the  price  of  goods  wM,  may 


set  up  a  breach  of  wamtaty  as  a 
defense  by  way  of  recoupment,  or 
counter-claim,  yet  he  Is  not  bound 
to  do  so,  or  be  precluded  fh>m  any 
claim  or  action  in  respect  to  it. 
Marth  V.  Surt,  628 

18.  He  may,  after  the  recovery  of  a 
judgment  against  him,  for  the 
price  of  the  goods,  bring  an  action 
against  the  vendor  for  breach  of 
warranty.  ib 

14.  A  sale  by  an  Insolvent  debtor  of 
his  whole  stock  in  trade,  upon 
credit,  is  not  necessarily  fhiudulent 
against  creditors.    SchiiOm  v.  Stam, 

684 

VERDICT. 

1.  It  is  an  intendment  of  the  law  that 
a  verdict  settles  in  fkror  of  the  pre- 
vailing party  every  question  of  fact 
litigated  upon  the  triaL  Wolf'^. 
Thfi  Ooodhite  lire  Lu,  Co,,  400 

2.  Courts  are  not  to  intend  that  the 
Jury  found  either  of  the  issues  in 
favor  of  the  unsuccessful  party,  for 
the  purpose  of  overturning  their 
verdict.  On  the  contrary,  they  are 
required  to  hold  that  every  issue 
was  found  against  the  unsuccessful 
party,  if  necessary  to  luslain  the 
verdict.  ih 

8.  But  if  the  Jury  gave  the  plainUff 
less  than  he  was  entitled  to  recover, 
up<m  the  finding  of  the  issues,  that 
is  an  error  of  which  the  plaintiff, 
alone,  can  complain.  If  he  vnb* 
mits  to  the  verdict,  the  defendant 
can  not  be  heard  to  insist  that  it 
shall  be  set  aside  because  it  is  un- 
just to  the  pUOntiff.  a 

4.  Where,  fn  aa  action  upon  a  policy 
ot  insurance,  the  defenses  are  that 
the  insured  set  fire  to  the  property 
himself,  and  that  be  was  guilty  m 
fhiud  and  peijury  in  preparing  the 
preliminary  proofs,  the  Diet  that 
the  plaintiff  recovers  a  verdict  for  a 
sum  less  than  the  amount  Insured 
and  claimed  to  be  recovered,  will 
afford  no  evidence  that  the  Jury 
meant  to  decide  the  issue  of  ffaud 
against  the  plaintiff.  a 

Bm  ATCOiiriT. 
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TGLVNTBBBfl. 


Sm  BOABD  OV  80FBBTIiOBS. 


w 

WAIVEB. 

Am  AoBBiifBVT,  4. 

Ib8UBabcB|  16, 17,  19,  20. 
Pabtibb,  26. 


WILL. 

CmpeUncy  of  T^Uttcr. 

1.  XTldence  held  sufficient  to  warrant 
the  setting  aside  of  a  will  on  the 
ground  of  mental  delusion  in  the 
testator,  In  respect  to  Ae  natural 
objects  of  fafs  bountf .  The  Ameri- 
can SMuUn^s  lirwia  SoM^  T.  Hop- 
ptr,  626 

Coiutruetion  of. 

2.  C.  H.  at  the  death  of  a  tesUtrix, 
being  indebted  to  her  orer  $1700, 
her  wlU  contained  the  following 
danse :  "  I  hereby  direct  that  C. 
H.  shall  not  be  required  to  pay 
Bpon  any  part  of  his  indebtedness 
to  me  anything  more  than  the  in-, 
terest  thereon  for  the  term  of  fire 
years  after  my  decease."  JEft^that 
this  clause  discharged .  or  forgave 
the  principal  of  C.  H.*s  indebted- 
ness, j^uiring  him  to  pay  only  the 
Interest  thereon  for  five  years. 
JMt»  y.  S0man,  646 

t.  Sdi,  obo,  that  the  tesUtrix  haTing 
made  a  will,  the  presumption  was 
that  she  did  not  intend  to  die  in- 
testate as  to  this  portion  of  her  es- 
Ute.  ib 

Bee,  also,  Mwrtm  T.  Mmim,  172. 
Jfig»M  T.  Tyltr,  421. 
Burhtm  T.  BamMiU,  424. 
8iiUmm  ▼•  JKflm,  628. 

CoiKea, 

4.  If  a  paper  purporting  to  be  a  cod- 
icil to  a  will  is  not  «zecfuted  with 
the  Ibrmalttes-vequifed  by  law,  the 
Diet  that  the  Same  has  been  pre- 
sented to  the  surrogate,  with  the 
will,  evidence  reoeiTed  in  reipud  to 


it,  and  4lia  paper  reeorded  by  tfaB 
surrogate  in  connection  with  th« 
will,  will  not  add,  in  any  way,  to 
its  force  and  validity  as  a  codicil. 
JBmrhofu  T.  SmmU,  424 

6.  If  such  a  paper  is  defecUve  and  in- 
formal in  all  the  essential  pacticn* 
lars  which  constitute  a  legal  testa- 
mentary  disposition  of  property, 
the  surrogate  has  no  auUiority  to 
act  upon  such  a  case ;  and  though 
he  formally  admits  the  paper  to 
probate,  as  a  codicil,  this  will  not 
add  to  its  legality.    Per  Mulbb,  J. 

a 

6.  Where  hdrs  have  called  executors 
to  an  account  and  the  accouQt  has 
been  rendered  upon  the  basis  of  a 
paper  claimed  to  be  a  codicil  to  the  . 
will,  and  they  have  received  money 
under  its  provisions  and  by  color  of 
the  same  as  a  valid  instrument, 
whether  they  are  not  estopped  Arom 
questioning  its  validity,  or  avoid- 
ing its  effect  u  a  psrt  of  the  will  of 
the  testator  1    Qumre.  ih 

7*  Whether  the  children  of  one  of  the 
heirs,  after  having  claimed  and  ob* 
tained  from  the  executors  the  pro- 
ceeds of  a  legacy  given  to  such 
heir  and  his  cUldren,  by  the  codi- 
cil, are  in  a  situation  to  repudiate 
the  alleged  codicil,  altogether) 
Qiuare.  ik 

See  Kbxt  or  ILnr. 

POWBB. 


WITNESS. 

1.  When  husband  and  wife  are  parties 
defendant  in  an  action  for  a  per- 
sonal tort  committed  by  the  wife 
alone,  she  Is  competent  to  give  evi- 
dence, as  a  witness,  in  her  own  be- 
half.   Mooper  v.  Copper,  292 

2,  A  married  woman,  made  a  party  to 
an  action  in  connection  with  her 
husband,  is  within  the  spirit  and 
reason  as  well  as  within  the  letter 
of  section  399  of  the  code  of  pro- 
cedure, as  amended  in  1867,  which 
declares  that  "  a  party  to  an  ^ction 
or  proceeding  may  be  examin^  as  a 
witness  in  his  own  behalf,  the  same 
as  any  other  witness,"  &,c  il 

8.  The  decision  in  Mareh  v.  Fatter,  (80 
Bori.  606)  approved.  si 
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WOBK  AND  LABOB. 
Sm  Aobbbxiht. 

WBIT  OP  PEOHIBITION. 

,  I.  TIm  awarding  of  a  writ  of  prohibi* 
iion  is  discretionary.  A  Judge  of 
the  supreme  court  maj  refuse  to 
grant  the  writ,  at  chambers,  or, 
which  is  the  same  thing,  may  re- 
Tolce  a  writ  which  he  has  inadvert- 
ently issued.  The  FeopU,  ex  rel.  The 
j^.  r.  QmeoUdated  Stage  Co.,  y.  KT.  Y. 
Cmaum  Pieae,  278 

2.  The  writ  is  granted  by  the  superior 
courts  of  Westminster,  and  in  New 
Toric  by  the  supreme  court  alone, 
to  prevent  inferior  courts  firom  ex- 
ceeding their  jurisdiction.  ib 

8.  Although  the  supreme  oourt,  in 
the  exercise  of  its  supreme  super- 
intending power  orer  all  other 
courts  of  ori|1nal  Jurisdiction  in 
the  st%te,  will  issue  the  writ  where 


▼isitorial  or  any  other  authority  it 
usurped,  it  will  retaae  it  where  the 
general  seope  or  purpose  of  action 
is  within  the  Jurisdiction  of  the  in- 
ferior court;  an  OTerstepping  of 
its  authority,  in  a  portion  of  its 
Judgment,  or  any  other  error  in  its 
proceedings,  being  a  ground  of  ap» 
peal  or  reriew,  but  not  of  prohibi- 
tion, a 

4.  The  court  of  common  pleas  for  the 
dty  and  county  of  New  Yori:,  be- 
ing intrusted  with  equity  powen 
in  cases  of  fraud,  as  ample  as  those 
of  the  supreme  court,  has  Jurisdic- 
tion of  an  action  to  set  aside,  aa 
fhiudulent,  an  assignment  made  for 
the  beneQI^  of  creditors,  and  to  en- 
Join  the  assignee  from  holding  pos- 
session of,  or  interfering  with,  the 
assigned  property.  H 

5.  To  grant  a  writ  of  prohibition,  in 
such  an  action,  would  be  an  at- 
tempt to  deprive  the  cmnmon  pleas 
of  a  jurisdiction  which  the  law,  in 
its  wisdom,  has  thought  proper  to 
give  it.    Per  Clbbkb,  J.  ii 
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